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DELACHEROIS  v.  DELACHEROIS.*  g  T.  1858. 

Exch.  Cham. 

(Ermr  fnm  the  Court  of  Common  Pleas,)  ^ ^T^i 

Jan,  D»  o,  11. 

This  was  an  action  of  ejectment  upon  the  title,  tried  before  Mr.  A,  lord  of  » 

manor,  by  his 
Justice  Ball,  at  the  Summer  Assises  of  1856,  for  the  county  of  will,  made  on 

Down,  and  was  brought  to  recover  the  possession  of  the  lands  of  March    1886, 

Bally haise.     The  facts  were  as  follows:— In  the  year  1836  (and  to1^°^^^*^ 

before  the  passing  of  the  Wills  Act),  Daniel  Delacherois,  deceased,  ^e°mam)r^ 

made  his  will,  bearing  date  the  3rd  of  March,  by  which  he  devised  ^^^  ^*«  '••^ 
'  ®  "^  estate  m  trust 

all  his  real  estates  in  the  county  of  Down,  or  elsewhere,  to  two  to  B.    Sabse- 

qaentlyto  the 

trustees  and  their  heirs,  in  trust  for  his  sister  Mary  Delacherois,  date  of  his  will, 

he    purchased 

for  life,  with  power  for  her  to  appoint  the  same  to  the  children  of  certain    lands 

Samuel  Delacherois,  the  testator's  brother,  for  life,  with  remainders  ginally  formed 

to  the  first  and  other  sons  of  such  children,  in  tail.     Subsequently  to  manor?-^      ^ 

Beld,  that  the 
lands  were  not  so  re-annezed  to  the  manor  by  the  pnrchase  as  to  pass  under  the 
devise. — (Pigot,  C.  B.,  dissentienU.) 

Semble, — ^They  may  be  so  re-annexed  by  escheat    Semble, — The  rents  and  ser- 
vices may  be  re-annexed  by  pnrchase. 

*  Coram  Lbfbot,  C.  J.,  Pigot,  C.  B.,  Psbbim,  Cbaxpton,  JJ.,  Richabds 
and  OiSBini,  BB. 

TOXm  8.  1  JL 
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H.  T.  1858.  the  date  of  this  wiU,  the  testator  Daniel  Delacheroia  purchased  the 
— ^I., — ^'    lands  which  were  the  subject-matter  of  the  present  action^   and 

DXLACHSBOIS  ^ 

V.  which  were  conveyecl  to  him  by  a  deed  bearing  date  the    Ist  of 

March  1842;  whereby  J.  H.  Bradshaw  conveyed  the  same,  which 
he  held  in   fee-farm,   to  the  testator  and  his  heirs.     Under   the 
latter  deed  it  appeared  that  the  lands  in  question  were  liable  to  a 
chief  rent  of  £2  per  annum,  and  the  conveyance  of  the  land  wub 
subject  to  that  rent.    The  testator  died  on  the  1st  of  October  1860. 
Mary  Delacherois  entered  into  possession  as  tenant  for  life,  and  by 
her  will,  bearing  date  the  4th  of  June  1852,  she  exercised  the  power 
of  appointment  created  by  the  testator^s  wiU,  in  favour  of  the  defend- 
ant and  his  issue.     The  plaintiff  in  the  present  action  was  the  eldest 
son  of  Samuel  Delacherois,  the  testator's  brother,  and  the  defendant 
was  his  second  son.     The  latter  entered  into  possession  after  the 
death  of  Mary  Delacherois.     The  plaintiff's  case  at  the  trial  chiefly 
rested  upon  the  above  facts,  which  were  not  disputed  by  the  other 
side.   The  defendant  relied  upon  the  following  facts,  viz. : — That  the 
lands  in  question  had  formed  a  portion  of  the  manor  of  Donaghadee, 
and  that  the  testator,  at  the  time  of  making  his  will,  was  lord  of  the 
manor ;  and  that  the  language  of  the  will  was  sufficient  to  pass  the 
manor;  and  that  he  having  subsequently  purchased  these  lands, 
which  had  been  part  and  parcel  of  the  manor,  they  became  thereby 
re-annexed  to  the  manor,  and  passed  under  his  will  as  parcel  of  such. 
To  sustain  this  case,  the  defendant  gave  in  evidence  a  patent  of  the 
reign  of  Car,  1,  dated  1625,  and  made  to  Lord  Viscount  Mont* 
gomery,  under  which  the  manor  of  Donaghadee  was  created,  with 
power  of  infeudation,  in  fee-simple  or  fee-tail,  to  be  held  of  Lord 
Montgomery,  notwithstanding  the  Statute  of  Quia  JEmptores.     He 
also  gave  in  evidence  several  deeds  and  wills,   under  which  he 
deduced  the  testator*s  title  to  this  manor,  and  he  examined  several 
witnesses  to  prove  the  holding  of  a  Manor  Court,  the  appointment 
of  seneschals  from  time  to  time,  and  the  attendance  of  the  tenants 
'  of  Bally haise  as  jurors  at  the  Manor  Court.    He  also 'proved  that 
Daniel  Delacherois  had  occupied  from  80  to  100  acres  of  demesne 
lands,  and  that  there  was  an  old  castle  of  Donaghadee.    At  the  clos9 
of  the  defendant's  case,  his  Counsel,  who  sought  to  establish  the 


J 


COMMON  LAW  REPORTS.  3 

existence  of  a  manor,  called  upon  the  learned  Jadge  to  direct  the  H.  T.  1858. 

«  JExch,  ChoM* 

jarj  to  find  for  the  defendant,  upon  the  authority  of  the  following     ^«    y 

]>ELACHSBOIt 

IMissage  from  2  Shep.  Touch.  (Preston): — ^'If  there  be  lord  and  v. 

*' tenant,  and  the  lord  purchase  the  tenancy,  by  this  means  the 

''services  are  released,  and  extinct  at  law,  and  the  lands  become 

^*  parcel  of  the  manor,  and  pass  under  that  denomination,  and  may 

*'  pass  inclusively  with  the  manor,  by  a  will  made  prior  to  the  pur- 

"  chase  of  the  tenancy.     So  if  the  tenant  purchase  the  services,  they 

''are  extinguished  in  the  tenancy,  if  he  have  equal  estates  in  the 

"  tenancy  and  services."   The  plaintiff,  on  the  other  hand,  contended 

that  the  lands,  having  been  once  disconnected  from  the  manor,  could 

not  be  re-annexed  thereto  by  any  subsequent  purchase,  upon  the 

authority  of  12  Mod,^  p.  138,  in  which  it  is  laid  down  that  "A 

**  tenancy  escheated  to  the  lord  becomes  part  of  the  manor ;  but  if 

**  the  lord  purchase  part,  it  is  only  holden  of  the  manor,  and  not  part 

'*  of  it,  but  the  rent  and  services  are  part.** 

The  learned  Judge  told  the  jury  that,  if  they  believed  the  evi- 
dence, they  should  find  a  verdict  for  the  plaintiff.  To  this  direction 
the  defendant's  Counsel  excepted,  and  called  upon  the  learned  Judge 
to  direct  a  verdict  for  the  defendant  upon  the  evidence,  which  his 
Lordship  refused  to  do. 

This  case  was  argued  in  Michaelmas  Term  1856,  and  Hilary 
Term  1857>  in  the  Court  of  Common  Pleas,  upon  a  bill  of  excep- 
tions to  the  charge  of  the  learned  Judge  who  tried  the  case,  and 
that  Court  gave  judgment  in  Easter  Term  1857,  overruling  the 
exceptions. 

A  writ  of  error  having  been  brought,  the  case  was  argued  in  the 
Court  of  Exchequer  Chamber  in  Easter  Term  1858,  by — 

Hugh  Law  and  Gerald  Fitzgihbon^  for  the  plaintiffs  in  error, 
and  by— 

Andrew  Vance  and  Joseph  Napier^  for  the  defendant  in  error. 

The  cases  and  authorities  cited  in  the  arguments  of  Counsel  are 
fally  refiBrred  to  in  the  judgment  of  the  Court. 

Cur.  ad.  vuU. 
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E.  T.  1858.       OusRB,  B. 

AwA.  Cham^ 
^ — -v^-i.-^  This  was  an  ejectment  brought  for  the  reoovery  of  one-third 

DSLACHUlOZt 

cr.  part  of  the  town  and  lands  of  Ballyhaise,  formerly  in  the  possenion 
of  Joseph  Hore  Bradshaw,  and  afterwards  in  the  possession  of 

AnrU  20 

^^  Daniel  Delacherois,  deceased.    It  was  tried  before  my  Brother  Ball, 

at  the  Summer  Assizes  for  the  county  of  Down,  in  the  year  1856, 
when  a  verdict  was  found  for  the  plaintiff,  after  a  charge  of  the 
learned  Judge,  to  which  exceptions  were  taken  on  the  part  of  the 
defendant.  These  exceptions  were,  upon  argument,  orerruled  by 
the  Court  of  Common  Pleas,  which  gave  judgment  in  favour  of  the 
plaintiff.  Error  has  been  alleged  in  this  judgment  by  the  defend* 
ant,  and  it  is  for  this  Court  now  to  say  whether  the  judgment  ia 
erroneous. 

The  plaintiff  is  the  elder,  and  the  defendant  the  younger,  son 
of  Daniel  Delacherois,  deceased.  The  former  claims  as  the  heir-at- 
law,  and  the  latter  as  devisee  of  Daniel  Delacherois.  In  support 
of  his  case,  the  plaintiff  simply  proved  his  heirship,  and  a  deed 
of  the  Ist  of  May  1842,  whereby  the  premises  in  question  were 
conveyed  in  fee-simple  by  Joseph  Hore  Bradshaw  to  Daniel  Dela- 
cherois, in  consideration  of  a  sum  of  £7000.  In  this  deed  the  lands 
are  described  as  *'  all  that  and  those  one-third  part  of  the  town  and 
*^  lands  of  BaUyhaise,  in  the  possession  of  J.  H.  Bradshaw  or  his 
"  undertenants,  situate,  lying  and  being  in  the  manor  of  Donagh^ 
'^  adee,  otherwise  Montgomery,  in  the  barony  of  Ards  and  county  of 
•*  Down/' 

The  defendant  relied  upon  a  will  of  his  father  Daniel  Dela- 
cherois,  dated  the  3rd  of  March  1 836,  whereby  the  testator  devised 
*'  all  his  real  and  freehold  estates  in  the  county  of  Down  or  else- 
where, whereof  he  should  die  seised,  possessed  or  entitled  to:** 
under  the  limitations  of  .which  will  he  contended  he  was  entitled. 
The  answer  to  this  case  on  the  part  of  the  plaintiff  is,  that  as 
the  testator  did  not  become  seised  of  the  lands  in  question  until 
the  year  1842,  which  was  six  years  after  the  execution  of  the  will, 
these  lands  did  not,  according  to  the  law  which  was  in  force 
in  1836,  when  the  will  was  made,  pass  by  the  general  devisOi  atid 
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consequently  that  the  lands  descended  to  the  plaintiff  as  heir<>at-law  E.  T.  1858. 
of  the  testator.  -  -v-  -> 

It  is  not  disputed  on  the  part  of  the  defendant,  that  such  was  the  «, 

rule  of  law  at  the  date  of  the  will ;  hut  he  contends  that,  in  point 
of  law  and  fact,  Daniel  Delacherois  the  testator  was,  at  the  time  of 
making  his  will,  seised  of  the  lands  in  controversy,  and  that  they 
were  then  part  of  his  real  and  freehold  estates  in  the  county  of 
Down,  within  the  true  intent  and  meaning  of  the  original  Statute 
of  Wills,  and  of  the  cases  decided  with  respect  to  it,  so  far  as  relates 
to  the  necessity  of  a  seisin  in  the  testator  at  the  time  of  the  making 
of  the  will. 

The  foundation  of  this  argument  is,  that  it  appears  from  the  «Ti- 
dence  that  there  is  a  manor  of  Donaghadee,  otherwise  Montgomery, 
of  which  the  lands  in  question  were  originally  parcel,' as  demesne 
lands ;  that  hy  deed,  dated  the  5th  of  January  1721,  they  were  con- 
veyed by  the  then  lord  of  the  manor  in  fee-£arm ;  that  although 
they  thereby  ceased  to  be  demesne  lands  or  parcel  of  the  manor, 
and  became  severed  therefrom,  yet  the  manor  itself  remained  in 
the  grahtor,  the  lord  becoming  entitled  to  the  services  of  the  lands, 
as  oi^er  of  the  manor,  in  lieu  of  the  lands  themselves ;  that  these 
services  represented  or  were  a  substitute  for  the  severed  lands,  and 
were  vested  in  the  testator  as  part  of  the  manor,  as  any  other  of  ita 
manorial  rights,  and  in  his  aeisin  at  tbe  time  when  he  made  his 
will ;  that  the  testator  being  thus  seised  of  the  manor  and  services, 
the'^effect  of  his  purchase  from  Bradshaw,  in  1842,  was  to  extinguish 
his  seignoTy,  and  to  re-annex  the  lands  to  the  manor,  ao  as  to  make 
them  again  parcel  of  the  demesne.  That  the  services  being  thua 
extinguished,  and,  as  it  were,  merged  in  or  identified  with  the  lands, 
it  follows  that  what  was  vested  in  the  testator  at  the  time  of  the 
will  was  in  point  of  fact  the  same  thing  as  the  land,  the  only 
difference  being  in  the  quality  of  the  thing,  and  not  in  the  estate- 
just  as  if  the  lands  had  escheated,  or  the  testator  had  devised  an 
estate  which  at  the  time  of  the  devise  was  only  a  reversion,  and 
would  not  entitle  the  devisee  to  the  possession,  and  the  leaee  should 
afterwards  expire  in  the  testator's  lifetime;  ao  that  in  this  way 
Daniel  Delacherois  had  in  1836,  in  effect  and  in  point  of  law,  an 
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B.  T.  1858.  estate  in  the  lands  sufficient  to  give  efficacy  to  a  will  parporting  to 

JEffdL  CAam. 
< ^-.^     devise  all  his  real  estate. 

nSLACHXBOIS 

9,  The  defendant  produced  a  great  body  of  documentarj  evidence, 

in  order  to  establbh  the  fact  that  Donaghadee  was  a  manor,  stnd  thai 
the  lands  in  question  had  been  originally  part  of  the  demesne  lands, 
and  so  parcel  of  it ;  that  the  manor  had  never  been  extinguished  b/ 
the  alienation  of  all  the  demesnes,  and  other  matters  neces8su7  to 
sustain  the  allegation  that  the  grant  of  1842  was  a  re*annexation 
of  lands  once  belonging  to  the  manor.    But  as  the  Counsel  for  the 
plaintiff  have  argued  the  case  upon  the  assumption  (although  not 
the  admission)  that  there  was  a  manor,  and  have  confined  them- 
selves simply  to  the  case  that,  even  suppoung  these  lands  had  heen 
originally  parcel  of  a  manor,  and  had  been  severed,  and  were  afiter- 
wards  re-conveyed  to  the  lord  of  the  manor,  yet  the  effect  of  sacii 
re-conveyance  was  not  to  render  the  lord  seised  of  the  lands  at  the 
time  of  his  will,  so  as  to  make  the  will  include  the  lands,  or  authorise 
the  testator  to  devise  them,  it  is  unnecessary  to  advert  in  detail  to 
the  nature  or  effect  of  the  documentary  evidence  to  which  I  have 
referred. 

It  was  firmly  settled,  with  respect  to  wills  made  previously  to  the 
late  Wills  Act,  that  devises  of  real  estate  were  to  be  understood  as 
speaking  at  the  time  of  the  execution  of  the  will,  and  not  of  the 
death  of  the  testator;  that  the  Statute  of  Wills  used  the  word 
**  seised,"  or  "  having,"  with  reference  to  the  period  of  the  execu- 
tion of  the  vnll,  and  consequently  that  a  testator  could  not  devise 
anything  of  which  he  was  not  then  seised.    Lands,  therefore,  sub- 
sequently acquired  by  him  could  not  pass  under  the  general  terms 
'*all  my  estates."     This  was  solemnly  decided  in  Brunker  v.  Cooke, 
reported  in  Fiizgihbon  and  several  other  books,  and  subsequently 
confirmed  in  various  cases ;  and  indeed  it  has  been  fally  conceded  in 
the  present  argument.  The  sole  question,  therefore,  in  this  case  is, 
whether  Daniel  Delacherois  was,  on  the  drd  of  March  1836,  so. 
seised  of  this  one-third  part  of  Ballyhaise,  that  it  passed  as  portion 
of  his  estates  in  the  county  of  Down,  under  his  will  of  that  date  ? 
or  whether  that  third  of  Ballyhaise,  that  is,  the  estate  in  the  land, 
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was  acquired  b7  him  subsequently  to  the  will,  namely,  in  1842,  E.  T.  1858. 

, .     n                                                                   £veft.  Cham. 
when  It  was  conveyea  to  him  r  ^.^.-v ' 

DBLACHXBOIi 

The  defendant's  Counsel  contended  that  as  Daniel  Delacherois  o. 

was,  when  he  made  his  will,  seised  of  the  manor,  then  con- 
sisting of  certain  demesne  lands,  and  of  the  services  arising  out 
of  Ballyhaise,  then  holden  of  the  manor ;  and  as  the  manor,  thus 
consisting  partly  of  demesne  lands  and  partly  of  the  services  of 
Ballyhaise,  would  have  passed  under  the  will,  the  same  manor  con- 
sisting, at  the  death  of  the  testator,  of  Ballyhaise  as  demesne  lands, 
•with  its  other  parcels,  must  also  pass,  the  demesnes  of  Ballyhaise 
standing  in  lieu  of  the  services,  by  virtue  of  the  annexation  of  the 
lands  to  the  manor,  by  of  the  purchase  of  1842,  just  as  if  in 
that  year  the  demesne  lands  had  escheated  to  the  lord ;  in  which 
case,  according  to  decided  authorities,  the  will  would  have  operated 
upon  those  lands.  This  alleged  annexation  of  the  tenemental  lands 
to  the  manor  is,  it  is  asserted,  to  have  a  retroactive  effect,  and  to 
operate  as  it  were  by  way  of  relation,  as  from  the  date  of  the  will, 
and,  in  point  of  law  and  substance,  to  place  the  estate  in  the  lands 
then  in  the  seisin  of  the  testator. 

It  seems  to  be  sufficiently  established  that  if  the  lord  of  a  manor 
devise  his  manor,  then  consisting  of  tenemental  lands  and  of  services, 
and  afterwards  any  of  the  tenemental  lands  escheat  to  the  lord  during 
his  life,  either  for  want  of  heirs  or  ob  delictum  tenentts^  such 
escheated  lands  will  pass  under  the  will  as  parcel  of  the  manor.  It 
is  so  laid  down  by  Lord  Holt,  in  Brunker  v.  Cooke  (a) ;  Fitzgib^ 
p.  231  ;  1  Salk.,  p.  238  ;  ffolt^  pp.  247-8.  In  Brett  v.  Ridgen  (i), 
it  is  said,  arguendo,  '*  If  a  man  makes  his  will  the  Ist  of  May,  and 
'*  thereby  gives  to  another  the  manor  of  Dale  in  fee-simple,  and  the 
''  10th  of  May  one  of  the  tenancies  escheats  to  the  manor,  and  the 
'*  20th  of  May  the  devisor  dies,  now  the  devisee  shall  have  the  ten- 
*'  ancy  escheated."  This  proposition  is  recognised  in  Shep.  Touchy 
p.  4399  And  other  authorities  establish  the  same  principle. 

We  may  then  take  for  granted  that  by  a  devise  of  a  manor,  a 
tenancy  escheated  to  the  lord  in  the  interval  between  the  making 
of  the  will  and  the  death  of  the  testator  will  pass.    But  the  question 

(o)  11  Mod.  129.  (6)  1  Plow.  343. 
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£.  T.  1868.  isy  whether  the  same  rule  applies  to  a  tenancy  not  eacheateiL  bnt 

Emch,  Cham 

' — ^/-^^  *   purchased  by  the  lord  after  the  date  of  the  will  ?    There  teeiiiB  to 
DSLACHaaott 

V.  be  a  diatinction  in  point  of  principle  between  the  two  cases.  Bj  the 

devise  of  a  manor,  anything  incident  to  the  manor  will  pass :  3  JRep.^ 
p.  32,  6.    One  of  these  incidents  is  the  possibility  of  an  escheat. 
In  truth  an  escheat  partakes  of  the  character  of  a  reversion.     The 
form  of  the  writ  of  escheat,  in  Fiizh.,  N.  B^  pp.  338  (144),  ia  as 
follows : — *'  Command  A  that  he  render  to  B  ten  acres  of  land  in 
**N,  which  C  held  of  him,  and  which  ought  to  revert  to   him 
*'  the  said  B  as  his  eMeheai,**  &c*    In  Burgess  v.   Wheaie  (a\  the 
Master  of  the  Rolls  says :— *'  An  escheat  was  in  its  nature  feudal. 
*'  A  feud  was  the  right  which  the  tenant  had  to  enjoy  lands,  dbc., 
"  rendering  to  the  lord  the  duties  and  services  rendered  to  him 
"by  contract.    On  the  other  hand,  a  right  remained  in  the  lord 
(after  a  grant  made),  called  a  seignory^  consisting  of  services  to 
be  performed  by  the  tenant,  and  a  right  to  have  the  land  returned 
"  on  the  expiration  of  the  grant,  as  a  reversion^  a  right  afterwards 
*' called  an  escheat,**    And  again  (6) :— *' In  default  of  heirs,  the 
land   escheated  or  reverted^  strictly  speahing'*     Further,   **  The 
reverter  took  place  when  the  grant  expired  naturally ."    He  after- 
wards says  (p.  193),  that  the  books  afterwards  omitted  the  title 
of  original  reverter,  and  that  the  escheat  was  said  to  be  a  com- 
pensation to  the  lord  for  the  loss  of  his  services.     So,  in  the  same 
case  (p.  227),  Lord  Mansfield  thus  expresses  himself : — **  It  has 
''been  truly  said  that   in  the  beginning  of  feudal  tenures  this 
"  right  was  a  strict  reversion.     The  grant  determined  by  failure  of 
"heirs,  and  the  land  returned  as  it  did  upon  the  expiration  of 
"any  less  temporary  interest."     In  3  Cruisers  Digest^  p.  49 ly  it 
is  laid  down : — "  An  escheat  was  therefore  in  fact  a  species  of 
reversion,  and  is  so  called  and  treated  by  Braeton^  p.  23,  a,"    In 
the  learned  note  to  5  If .  ^  /?.,  p.  157,  cited  in  the  argument,  the 
editor  thus  states  the  nature  of  an  escheat : — **  Before  the  Statute 
''of  Quia  EmptoreSf  a  tenant  in  fee-simple  might  have  created  a 
'*  tenure  under  himself,  as  large  in  point  of  duration  as  his  own 
"  estate ;  and  in  case  of  an  entry  upon  the  sub-tenant  in  fee  for 

(a)  I  Sdea,  191.  (6)  lUd. 
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Exeh,  C/umu 


**  in   of  his  reverHon  :*^  and  in  Porter  v.  French  {a\  my  Lord 
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Chlef  Justice  has  clearly  shown  that  the  possibility  of  escheat  was  9. 

a  sort  of  right  of  reverter. 

That  it  was  upon  this  principle  that  a  devise  of  a  manor  was 

held  lo  pass  lands  escheated  subsequently  to  the  devise,  and  in  the 

lifetime  of  the  testator,  appears  probable  from  this,  that  Holt,  C.  J., 

in  JSrunker  v.  Coohe^  instances  this  as  one  of  a  class  of  cases  the 

rest  of  which  are  referrible  to  that  principle.     Thus  he  speaks 

(11  Mod,^  p.  128),  of,  a  man  being  disseised  and  then  makihg  his 

will,  and  then  re-entering  and  re- vesting  his  estate,  in  which  case 

the    re-entry  operates  hy  relaHon^  and  it  is  the  same  as  if  the 

testator  had  been  seised  at  the  beginning.    And  again  (p.  129)»  he 

puts  the  case  of  a  man  seised  in  reversion  making  his  will,  and 

the  estate  tail  or  estate  for  life  determining  in  his  lifetime ;  in  that 

case  the  lands  will  pass,  although  there  was  only  a  reversion  at 

the  making  of  the  will,  because  he  is  seised  at  that  time  as  much 

as  he  can  be. 

In  principle,  therefore,  there  appears  to  be  a  distinction  between 
the  case  of  a  tenancy  falling  in  by  way  of  escheat,  as  a  matter  or 
consequence  of  law,  and  the  acquisition  by  the  lord  of  a  manor,  by 
purchase,  of  a  subsbting  outstanding  estate  in  tenemental  lands 
holden  of  the  manor.  In  Knights  case  (Moore^  p.  203),  per  Pe- 
nam,  J. : — '*  If  three  acres  are  held  by  suit  of  Court,  and  the 
**  lord  purchase  one  of  the  three,  or  grant  his  seignory  of  one 
<«  over,  the  suit  is  gone  f(§r  ever.  But  if  one  escheat^  or  be  aliened 
**  in  mortmain  for  which  the  iord  enters^  the  suit  remains  for  the 
^*  residue."  Here  the  distinction  is  between  a  purchase  by  the 
lord  and  his  entry  for  an  escheat  or  forfeiture.  Ptn.  Abr^  Manor, 
F.,  pi.  3,  note  : — ^*  A,  seised  of  a  manor,  levies  a  fine  of  the 
«<  demesnes ;  the  manor  is  gone  for  ever ;  and  though  after  the  fine 
'*he  is  sdsed  of  his  old  estate  again,  yet  he  has  it  in  another 
^^*  manner."  The  Statute  of  Marlbridge  gives  an  action  for  waste 
'cbilimitted  on  a  farm,  '*  or  anything  thereto  belonging ; "  a  tenancy 
escheated  to  a  lessee  of  a  manor,  and  it  was  held  that  the  statute 

(a)  9  Jr.  Law  Bep.  553. 
VOL.  8.  2   X. 


10  COMMON  LAW  REPORTS. 

9*  T.  1858.  extended  to  waste  committed  on  it    *'  If  tiiere  had  been  a  farmer 
' . '     '*  for  life  or  years  of  a  manor,  and  a  tenancy  had  eacheated,  this 
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o.  *'  tenancy  so  escheated  did  belong  to  the  tenements  that  he  held 
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''in  farm,  and  therefore  this  Act  extended  to  it;  and  the  leosor 
''shall  haye  generally  a  writ,  and  suppose  a  lease  made  of  the 
'•'lands  escheated  by  the  leeeor^  and  maintain  it  faj  the  ^>ecial 
"  matter  :**     2  InH^  p.  146. 

It  has  been  asserted,  howeyer,  that  there  is  direct  authority  for 
the  proposition  that,  if  the  demesne  lands  of  a  manor  be  seyered, 
and  thus  become  tenemental  lands  holden  of  the  manor,  and  the 
lord  of  the  manor  afterwards  acquire  by  purchase  such  tenemental 
lands  for  an  estate  co-extensiye  with  his  estate  in  the  manor, 
at  least  if  such  estate  be  a  fee,  those  lands  thereby  become  again 
parcel  of  the  manor,  as  if  neyer  disseyered  from  it;  and  this  to 
the  extent  not  merely  of  annexing  the  lands  to  the  manor  for  the 
time  of  the  purchase,  but  indefinitely  backwards,  so  as  to  give  a 
will  of  the  manor,  however  long  preyiously  made,  the  operation  of 
passing  the  corpus  of  the  land,  although  not  in  the  seisin  of  the 
testator  when  the  will  was  made.  If  there  be  such  anthoritiea,  of 
•  course  they  decide  this  case  in  fayour  of  the  defendant. 

Let  us  see  then  whether  any  such  rule  is  fairly  deducible  from 
any  of  the  cases  cited.  There  has  been  a  yast  deal  of  learning 
brought  to  bear  upon  this  case,  and  a  great  number  of  authorities 
have  been  cited  to  show  the  state  of  the  feudal  law  in  this  country 
before  the  Statute  of  Quia  Emptores^  and  the  rules  of  the  seyeral 
countries  abroad  where  the  feudal  law  lias  been  adopted.  With 
respect  to  those  matters,  I  may  use  the  language  of  the  Master 
of  the  Rolls^  in  Burgess  y.  Wkeate  (a).  Ke  says : — "  In  testing 
^'  these  points,  one  might  expatiate  into  a  curious  field  of  learning 
"  from  the  writers  on  allodial  and  feudal  propertyj  but  as  the  doo- 
-"  trine  of  tenures  was  neyer  wholly  adopted  into  our  Constitution,  the 
"  difierent  periods  of  our  laws  cannot  be  accounted  for  from  a  strict 
*'  notion  of  feuds ;  so  that  it  would  be  perplexing  the  case  to  go  into 
'^  the  general  learning."    I  do  not  deem  it  necessaryy  therefon^  to 

(a)  1  Eden,  lOa 
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.•nier  into  the  wide  field  of  dbcossion,  so  ably  occupied  by  the  Bar,  £•  T.  185S. 
with  relation  to  the  feudal  system  in  general.  ^^  V  ■■^■/ 

One  class  of  cases  relied  on  by  Counsel  for  the  defendant  may,  ». 

I  conceive,  be  disposed  of  by  tlie  observation  that  they  have  no 
bearing  on  the  present  subject; — I  allude  to  the  cases  of  copyhold 
tenure.  A  copyhold,  no  matter  of  what  estate,  is  considered  at  law 
•0  parcel  of  the  manor.  Copyhold  cases  have  nothing  in  affinity 
with  cases  of  tenemental  lands,  severed  from  or  afterwards  re- 
annexed  to  the  manor.  In  Roe  v.  Wegg  (a),  it  was  held  that,  under 
a  devise  of  a  manor,  copyhold  premises,  parcel  of  the  manor  which 
were  purchased  by  and  surrendered  to  the.  lord  subsequent  to  the 
making  of  the  will,  passed  to  the  devisee.  Why  ?  Because,  in*  the 
eye  of  the  law,  the  tenants  of  the  manor  (i.  e.,  copyhold  tenants) 
are  only  quati  tenants  at  will  of  the  lord.  The  lord  is  seised  in 
fee  of  the  whole;  he  had  therefore,  at  the  making  of  tl^e  will, 
the  same  estate  which  he  had  at  his  death,  viz.,  the  freehold.  But 
this  cannot  apply  to  tenemental  lands,  where  the  freehold  is  in  the 
tenant.  The  like  observations  apply  to  Sl  Paul  v.  Dudlejf{b)f 
Doe  V.  Poii  (c),  and  other  cases  of  a  Similar  nature*. 

I  shall  next  advert  to  another  class  of  cases,  on  one  of  which, 
yix.,  Bingham  y.  Woodgate  {d)^  great  stress  has  been  laid*  The 
simple  question  in  that  case  was,  whether  the  purchase  by  the  lord 
of  the  manor,  who  was  tenant  for  life  of  the  manor,  <^  the  fee 
of  three  cuetomary  tenements,  holden  of  the  manor,  was  an  extinction 
of  those  customary  estates?  and  it  was  held  that  it  was  not;  and 
on  this  ground,  that  extinguishment  takes  place  only  when  the  two 
estates  have  the  same  duration :  in  support  of  which  proposition,  th^ 
Master  of  the  Rolls  refers  to  sections  559,  660  and  661  of  Littleton. 
True  he  goes  on  to  say  (what,  not  being  necessary  to  the  decision 
of  the  case,  may  perhaps  be  considered  somewhat  extra-judicial) 
that  *^  if  the  lord  had  been  seised  in  fee  of  the  manor,  then  the  union 
would  have  extinguished  the  customary  tenements."  This  is  the 
partof  the  judgment  relied  upon  to  show  that  here  was  an  extiii« 

(o)  6  T.  B.  710.  W  16  Ves.  107. 

(c)  DongL  710.  (J)  1  Bui.  &  MyL  82. 
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£.  T.  1858.  guishment  of  the  seignory  (or  rather  of  the  tenure),  so  as  to  validate 

£jrcA.  CAofli.     ,      ,     .        « ^ 

^ , '     the  devise  of  1836. 
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o.  I  haye  said  that  it  was  not  decided  in  this  case  that  the  purchase 

J>aLACHSaOZ8      ^    . 

of  the  customarj  tenement  by  an  owner  in  fee  of  the  manor  'vrould 
have  been  an  extinguishment.    Had  that  been  the  decision,  it  may 
be  perhaps  doubted  whether  it  would  have  been  in  accordance  with 
antecedent  authoriUes.    The  Master  of  the  Rolls  founds  his  opinion 
or  dieium  upon  the  supposition  that  the  customary  tenements  wei^ 
freehold.     It  appeared  to  be  the  custom  of  that  manor,  that  wheli 
the  lord  purchased  a  tenement,  there  should  be  not  only  a  surrender, 
but  also  a  bargain  and  sale.    From  this  fact  the  Master  of  the  Rolls 
drapvrs  the  conclusion  that  the  tenements  so  conveyed  must  be  free- 
hold ;  and  upon  this  assumption  it  may  be  conceded  that  his  dieium 
as  to  the  union  of  the  two  estates  in  fee  would  be  quite  correct. 
It  appears  to  me,  however,  that  this  point  is  by  no  means  clear; 
and  I  think  it  is  difficult  to  reconcile  with  preceding  authorities 
the  assumption  that  the  customary  tenements  in  Bingham  v.  Wood- 
gate  were  freeholds.     This  seems  to  have  been  one  of  a  class  of 
customary  estates  peculiar  to  the  counties  of  Cumberland,  West- 
moreland and  Northumberland,  called  ^'tenant-right  estates,"   not 
copyholds  in  the  ordinary  sense,  but  in  the  nature  of  copyholds. 
These  peculiar  estates  have  been  frequently  the  subject  of  discussion. 
In  Stephenson  v.  Hill{a\  it  was  held  that  the  freehold  of  such 
estates  is  in  the  lord,  no  matter  what  the  particular  customs  of  the 
manor  might  be.     So  in  Burrell  v.  Dodd  (6),  it  was  considered  that 
these  tenant-right  estates  were  not  freeholds.     In  Doe  v.  Hunting- 
ton (c),  Lord  Ellenborough  gives  a  history  of  these  customary  tene- 
ments, and  says  that  although  they  are  alienable,  contrary  to  the 
usual  mode  by  which  copyholds  are  aliened,  viz.,  by  deed  and 
admittance  thereon,  it  seems  to  be  settled  that  they  are  not  free^ 
holds,  but  that  they  in  effect  fall  within  the  same  consideration 
as  copyholds ;  and  he  adds  that  the  quality  of  their  tenure  in  that 
respect  cannot  properly  any  longer  be  drawn  into  question.     Sucii 
also  seems  to  have  been  his  opinion  in  Doe  v.  Danver8{d).    No 

(a)  3  Burr.  1273.  (6)  3  B.  &  P.  381. 

(<*)  4  East,  28&  (d)  7  Eftst,  299. 


^ 
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man  was  better  acquainted  with  this  species  of  tenure  than  Lord  E.  T.  4858. 

Exeh,  Chantm 
Ellenboroughy  as  he  came  from  that  part  of  the  country  in  which  it     « .. • 
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prevails,  and  for  many  years  practised  on  the  northern  circuit.  v. 
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I  say,  therefore,  that  it  may  well  be  doubted  whether  the  mere 
fi&ct  of  one  of  these  customary  estates  being  alienable  by  way  of 
bargain  and  sale  is  sufficient  to  show  that  such  estate  is  a  freehold. 
Bingham  v.  Woodgate^  and  other  cases  of  that  nature,  would  appear 
rather  to  belong  to  the  same  category  as  cases  relative  to  copyhold 
estates,  and  to  be  as  little  applicable  to  the  point  for  decision 
before  us. 

I  come  now  to  the  authorities  cited  as  directly  deciding  that  a 
devise  of  a  manor,  of  which  tenemental  lands  are  at  the  time  of 
the  devise  held,  will  pass  such  lands,  if  afterwards  purchased  by  the 
lord  of  the  manor.  I  shall  begin  with  a  passage  cited  from  Mr. 
Preston^s  edition  of  Shepherd's  Touchstone^  vol.  2,  p.  334;  it  is 
as  follows: — "If  there  be  lord  and  tenant,  and  the  lord  purchase 
*'  the  tenancy,  by  this  means  the  services  are  released  and  extinct  in 
*'  law."  Then  follows,  included  within  brackets,  this  passage  : — 
*'  And  the  lands  become  parcel  of  the  manor,  and  pass  under  that 
*'  denomination,  and  may  pass,  inclusively  with  the  manor,  by  a  wiH 
*«made  prior  to  the  purchase  of  the  tenancy."  This  latter  position 
rests  on  Mr.  Preston's  authority  alone ;  it  is  not  part  of  Shepherd^s 
text,  nor  is  it  warranted  by  Co.  Litt,j  p.  264,  to  which  Shepherd 
refers:  it  is  simply  his  assertion  that  the  purchase  of  the  tenancy 
makes  it  parcel  of  the  manor  :  and  yet  I  find  in  the  same  book 
(1  Shep,  Toueh^f  p.  90)  this  proposition: — "And  if  a  man  make 
**  a  feoffment  in  fee  of  an  acre  of  land,  parcel  of  a  manor,  and 
**  after  re-purchase  it,  and  then  grant  the  manor,  this  acre  will  not 
**  pass  by  the  grant,  for  it  is  not  united  by  the  new  purchase ; "  the 
reason  of  which  Mr.  Preston  himself  gives  in  these  words : — "  For 
**  lands  once  severed  from  a  manor  cannot  become  parcel  of  the 
"  minor  by  any  subsequent  act."  So  far  as  the  case  depends  upon 
Mn  Preston's  authority,  it  appears  to  be  sufficient  to  contrast  one 
of  these  passages  with  the  other. 

The  proposition  that  lands  once  severed  from  a  manor  cannot 
again  become  parcel  of  the  manor,  by  purchase,  appears  to  follow 
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B.  T.  1858.  from  the  ease  of  Tketfard  r.  Thetford{a),  where  AnderaoD,  C  J^ 
< —  -r^.^     BBjB : — "  If  one  seised  of  a  manor  maketb  a  feoffment  in  fee  of  part 
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p,  "  of  the  demesnes,  and  afterwards  re-purchases  them  and  then  makes 

*'  a  feoffment  of  the  whole  manor,  the  demesnes  re-purchased  will 
*'  not  pass  thereby,  for  they  were  once  severed  from  the  manor^  and 
**are  not  reunited  by  the  purchase;**  and  a  distinction  is  taken 
between  such  a  ease  of  purchase  and  a  devolution  of  estate  bjr  act 
of  law.     Thus  where  co-parceners  of  a  manor  made  partition  oi 
'  the  demesnes    only,  leaving  the  services  of  the  fbeholders    and 
copyholders  in  common,  the  same  learned  Judge  said: — "Bjr  the 
<«  partition  the  demesnes  are  now  become  in  gross  and  severed  from 
*'  the  manor ;  and  if  partition  be  made  of  a  manor,  so  as  the  demesnes 
*'  be  allotted  to  one  sister  and  the  services  to  the  other,  now  the 
** manor  is  dissolved;  yet  if  the  one  sister  dieth  without  issue,  and 
"  her  part  descendeth  to  the  other,  now  is  it  become  a  manor  again :  ** 
which  Feriam  and  Windham  granted. 

So  in  2  Roll.  Ab^  tit.  Revivor^  H,  the  same  case  is  put,  of  a 
partition  destroying  the  manor,  and  the  death  of  one  co-parcener 
without  issue ;  '*  in  which  case  it  shall  be  a  manor  again,  because  ii 
was  rejoined  by  act  of  law^ 

The  next  case  relied  upon,  in  support  of  the  position  of  a  reunion 
with  the  manor,  to  which  I  shall  advert,  is  Temple  v.  Cooke  {b). 
I  un  unable  to  discover  how  this  case  bears  upon  the  question 
before  us.  Sir  Robert  Belknap  was  seised  in  fee  of  the  manor 
of  Basset.  He  purchased  certain  freeholds  of  free  tenants  of  the 
manor.  These  lands  lay  scattered  in  the  common  fields  of  Basset, 
intermixed  with  the  demesne  lands  and  other  lands  held  by  copy- 
holders, lessees  for  years  and  tenants  at  will,  so  that  the  exact  site 
of  the  purchased  lands  was  unknown.  He  left  three  co-heiresses^ 
who  married  respectively  Sir  A.  Cooke,  Sir  E.  Wotten  and  Dannet; 
Wotten  and  Cooke,  two  of  the  parceners,  then  purchased  another 
similar  freehold,  which  freehold  came  to  Cooke  as  survivor.  Dan- 
net's  portion  was  sold  to  Temple.  Temple  then  brought  a  writ 
of  partition  against  Cooke  and  the  heir  of  Wotten  of  the  manor 
only.     Judgment  for  partition  was  had,  and  a  writ  of  pardtion 

(a)  1  Leon.  9M.  (b)  8  Dyer,  656 ;  S.  C,  JenL  Cent.  2S2. 
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directed  to  the  Sheriff.     Cooke  then  informed  the  SheriiF  of  the  E.  T.  1858. 
purchase  of  the  freehold,  which  ia  not  parcel  of  the  manor,  and      — 1 
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cautioned  the  Sheriff  not  tp  make  partition  of  all  within  the  ring  or  «. 

fence ;  but  he  did  not  point  out  to  the  Sheriff  where  the  freehold 
lands  laj,  of  which  the  Sheriff  was  not  to  make  partition.  The  only 
question  then  in  the  case  was  upon  whom  the  onu»  laj  of  pointing 
out  those  specific  lands — whether  upon  Cooke,  who  cautioned  the 
Sheriff,  or  upon  the  plaintiff  in  the  suit?  and  the  Court  thought 
it  lay  upon  Cooke  to  do  so.  This  is  the  whole  of  the  case,  and 
I  do  not  see  what  application  it  has  to  the  matter  before  us. 

A  case  in  Saville^  21,/y/.  52,  was  also  strongly  relied  upon  by  the 
defendant's  Counsel.  It  is  thus  reported: — ^'Armiger  of  Gray's 
^  Inn  moves  this  case  in  the  Exchequer :  J.  S.  holds  a  tenancy  in 
**Di7  Drayton  of  Thomas  Button,  as  of  his  manor  of  Chambers,  by 
**  knight's  service,  which  manor  he  (that  is  Hutton)  holds  over  of  the 
**  Abbot  of  Crowland,  as  of  the  manor  of  C.  (meaning  of  Crowland) 
*Mn  Drayton,  by  like  service,  which  manor  of  C.  (Crowland)  comes 
*'to  King  Hen,  8,  by  the  Act  of  Parliament  for  dissolution  of 
**  monasteries.  Then  the  said  Hutton  purchases  the  said  manor  of 
**  C.  from  the  King,  so  that  he  was  seised  of  the  two  manors  (viz., 
**  Chambers  and  Crowland),  and  died  seised  of  both,  whereupon  they 
**  descend  to  his  son  and  heir  John  Hutton,  in  fee,  who  conveys  both 
^^manors  to  certain  feoffees  to  the  use  of  himself  and  Elizabeth  his 
f'  wife,  and  the  heirs  of  himself.  He  then  purchases  the  tenancy 
.**  paravaile,  and  makes  a  feoffment  of  it  to  Henry  Gifford;  and 
*^  Armiger's  question  was,  of  whom  the  tenancy  was  holden  (t.  «., 
*'by  Gifford)?"  Man  wood  thus  delivers  judgment  :-«-^' When 
<'  Thomas  Hqtton  purchased  the  manor  of  Crowland  (t.  «.,  of  the 
**  King),  he  being  Also  seised  of  the  manor  of  Chambers,  then  the 
^'seignory  which  was  between  the  Abbot  of  Crowland  and  him  is 
'^  extinct,  and  then  the  tenant  paravaile  holds  of  the  manor  of 
*^  Crowland,  which  was  holden  over  of  the  King  by  knight's  service ; 
>'  then,  when  John  Hutton  made  a  feoffment  of  both  manors  to  the 
'*  uses  aforesaid,  and  then  purchased  the  tenancy,  it  is  become  pare§i 
.**0f  tkB  manor^  and  holden,  as  the  manors  were,  of  the  King  in 
**e€qinUs  and  when  he  has  enfeoffed  Gifford,  Gifford  shall  hold  as 
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%  T.  1858.  *'h]s  feoffor  held  before.    Before  the  purchase  of  the  tenancj  by 

Exeh    Chant. 

I^ f     *'  John  Hutton,  the  tenant  paravaile  held  of  him  and  his  wife ;  and 

9.  "  although  John  Hutton  afterwards  purchased  the  tenancj,  bj  which 

'*  for  the  present  the  tenancy  becomes  part  of  the  manor  holden  of 
*^the  King^  yet  the  seignory  is  not  altogether  extinguished  as  against 
*'  the  wife ;  wherefore,  if  John  Hutton  should  die  before  his  wife, 
'Uhe  tenant  shall  hold  of  the  wife  during  her  life,  because  it  is 
**  not  reason  that  the  purchase  of  the  husband  shall  prejudice  his 
"  wife.  But  if  the  limitation  of  the  use  of  the  manors  had  been 
**  before  the  marriage,  then,  by  the  purchase  of  the  tenancy,  a 
"  moiety  of  the  seignory  would  be  extinct,  and  the  husband  would 
*^hold  the  other  moiety  of  the  wife.'* 

I  do  not  collect  from  this  case  that  a  purchase  by  a  lord  of  a 
manor,  of  a  fee-simple  holden  of  the  manor,  makes  the  purchased 
lands  parcel  of  the  manor.  It  is  assumed  that,  after  the  purchase, 
the  lands  were  still  held,  and  the  question  was,  of  whom?  The 
case  appears  only  to  decide  that,  in  consequence  of  the  wife's  estate, 
the  seignory  was  not  extinguished. 

Another  case  much  relied  upon  was  Montagues  case  {a).  The 
sole  question  there  was  how  seven  acres  of  land,  called  Oldfield, 
were  holden  after  the  death  of  Sir  Walter  Montague,  who  was 
seised  of  them,  and  of  a  manor  of  Warkton,  held  by  him  of  the 
Crown  in  eapite.  These  seven  acres  had  been  held  in  socage  of  the 
manor  of  Warkton,  and  were  purchased  by  Sir  £.  Montague,  the 
father  of  Sir  Walter;  and  the  question  was  how,  afler  that  purchase, 
they  were  holden,  in  point  of  law ;  that  is,  whether  in  eapite^  as  the 
manor  of  which  they  had  been  theretofore  holden  was  held  ?  and 
it  was  decided  that  the  seven  acres  were,  after  the  purchase,  held 
tn  eapite.  That  decided  that  the  tenure  in  socage  was  extinguished 
by  the  purchase,  and  the  seven  acres  were  to  be  holden  of  the 
Crown  ae  the  manor  was  held;  but  it  was  not  decided  that  the 
seven  acres  became  re-annexed  to  the  manor  or  parcel  of  it,  or  that 
a  grant  or  devise  of  the  manor  per  se  could  have  passed  the  seven 
4cre8. 

Shep,  Touch,,  p.  439,  was  also  relied  upon,  in  consequence  of  s 

(a)  Ley,  63. 
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dieium  of  Mr.  Preston.    The  text  is:— '^If  a  man  make  his  will  £•  T.  1858. 
"  the  Ut  day  of  May,  and  thereby  give  the  manor  of  Dale  to  one  in     ^ ^ ' 

DELACHXBOU 

"  fee,  and  the  10th  of  May  one  of  the  tenancies  escheat,  and  the  20th  o. 

"  of  May  the  devisor  dieth,  in  this  case,  and  by  this  devise,  it  seems 
^Hhe  devisee  shall  have  the  tenancy  that  doth  escheat"  So  far 
Shepherd^  and  so  far  the  law,  seem  clear,  viz.,  with  respect  to  an 
escheat  But  then  comes  Mr.  Preaton^M  reason, ''  for  the  tenancy  is 
extinguished  in  the  seignofy : "  and  he  cites  St.  Paul  v.  Dudley  (a), 
which,  as  I  have  before  observed,  does  not  affect  the  question  of 
tenemental  lands,  relating,  as  it  did,  solely  to  copyholds;  but  I 
think  I  may  add  that  Mr.  Pre$ion  is  not  strictly  accurate  in  saying 
that  the  consequence  of  an  escheat  is,  that  the  tenancy  is  extin- 
guiiAed  in  the  seignory.  Such  a  position  seems  to  assume  the 
merger  of  a  lesser  estate  in  a  larger,  both  estates  subsisting  and^ 
coming  into  the  same  hands ;  whereas  an  escheat  (as  I  understand 
the  word)  is  the  consequence  of  the  cessation  of  the  tenancy.  The 
tenancy  is  at  an  end,  and  cannot  therefore  be  extinguished ;  it  is 
the  oessation,  not  the  merger,  of  a  charge  upon  the  seignory.  I 
cannot  therefore  consider  this  passage  as  any  authority  that  tene- 
mental  lands,  onee  severed  from  a  manor,  are  re-annexed,  and 
become  again  paroel  of  the  manor,  by  a  purchase  by  the  lord. 

Bro.  Abkj  Comprise,  pi.  19)  was  also  cited.  The  passage  is  this : — 
**  It  is  said  that,  where  a  recovery  is  pleaded  of  a  manor,  of  which 
*^  the  land  is  parcel,  if  the  other  will  contradict  this,  he  shall  say, 
*^  not  parcel  of  the  manor,  and  so  not  comprised ;  and  there  it  is 
'^said  that,  if  a  lease  for  lifo  or  gift  in  tail  be  made  of  parcel  of 
**a  manor,  there,  during  this  interest,  the  lands  are  not  parcel  of 
**  the  manor  in  possession,  but  the  reversion  is  paroel  of  tbe  manor ; 
**  and  where  a  dissesin  or  feoffment  on  condition  is  made  of  a  parcel 
**  of  a  manor,  this  is  not  paroel  until  re-entry."  I  see  nothing  in  this 
passage  which  relates  to  the  present  qoestion.  No  doubt,  if  a  par- 
ticular estate  be  granted  pf  lands  parcel  of  a  manor,  such  lands  are 
re-annexed  to  the  manor  after  the  determination  of  the  particular 
estate ;  and,  in  case  of  a  dissesin  and  re-entry,  the  re-entry  relates 
back  to  the 


(a)  15  Vm.  107. 
VOL.  8.  3  L 
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E.  T.  1858.       PUta,  lib.,  6,  c,  bs.  18,  19,  p.  372  (ed.  1647),  was  cited,  to  show 

Exch,  Cham. 
'  ■■  y  ■■  "*     (as  I  understand  the  argament)  that  no  substantial  distinction  exists 

DELACHBROZS 

V,  between  an  escheat  and  a  purchase,  inasmuch  as  the  lord  coming  in 
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bj  escheat  is  there  termed  "  uUimuB  hceret**    Fleta  says : — **  Domi- 
'^  fiftf  veto  eapiialis  loeo  h€nredi$,  habetur  guotiet  per  defedum  vel 
*^  delictum  exHnguiiur  sanguis  sui  teneniis.    Loco  hesredis  eiiam 
"  haberi poterit,  cut,  per  modum  donationis,  JU  reversio  eufuseunque 
**  ieneniis.**  The  meaning  of  this  plainly  is,  I  apprehend,  not  that  the 
lord  by  escheat  takes,  as  heir  or  assignee,  the  estate  which  the 
ancestor  or  assignor  had,  but  in  substitution  of  the  heir,  just  as  in 
the  case  of  a  reversion,  the  possession  is  substituted  for  the  rever- 
sion.    In  Burgess  ▼.  Wheaie  (a),  the  Master  of  the  Rolls  shows 
that  the  lord  coming  in  by  escheat  was  not  strictly  an   hdr  or 
assignee,  and  that  he  is  excluded  from  benefits  to  which  an  heir 
or  assignee  would  be  entitled:   and,    in  p.  228,   Lord  Mansfield 
explains  what  is  meant  by  *'  ultimus  hceres,  as  applied  to  a  lord 
who  is  in  by  escheat.     He  says : — "  As  soon  as  a  liberty  of  alien- 
^'  ation  was  allowed,  without  the  lord's  consent,  this  right  (t.  e^  the 
'*  right  of  reverter  on  failure  of  heirs  of  the  tenant)  changed  its  name; 
"  it  became  a  sort  of  caducary  succession ;  thence  the  lord  was 
'^called  tanquam  haeres**    It  does  not  appear  to  me,  therefore,  that 
designating  a  lord  coming  in  by  escheat  as  '^  ulHmus  hcsres  **  affords 
any  proof  that  the  falling  in  of  an  estate  by  escheat  is  at  all  anal- 
ogous to,  or  substantially  the  same  with,  the  acquisition  of  the  same 
estate  by  an  assignee  as  a  purchaser. 

In  Mr.  PrestofCs  work  on  Abstracts^  vol.  3,  p.  30,  it  is  true  that 
the  learned  author  thus  expresses  himself : — ^'  Lands  which  become 
*'  part  of  a  manor  by  an  escheat,  or  by  purchase,  after  the  publication 
'*  of  a  will,  will  pass  as  part  of  the  manor.'*  For  this  position,  how- 
ever, no  authority  is  cited.  Mr.  Preston  is  here  discussing  the 
doctrine  of  copyholds ;  and  perhaps  his  observation  is  to  be  under- 
stood with  reference  to  them.  If  so,  it  is  perfectly  correct;  but 
this  dictum  alone  is  not  sufilcient  to  prove  the  rule  to  be  the  same 
with  respect  to  tenemental  lands. 

Let  us  now  see  what  is  to  be  discovered,  in  the  way  of  authority, 

(a)  1  Eden,  208. 
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to  the  oontrarj.    I  have  already  adverted  to  the  case  in  AndersoUy  £•  T.  1858. 

JExch,  Cham, 
where  the  Chief  Justioo  says,  that  lands  severed  from  a  manor  can-     > ^ — ^ 

DBLACHXROIS 

not  be  re-united  by  purchase.     Fm.  Ab>^  Manor^  R  2,  pL  7,  refers  v. 

DBLACBSBQXl 

to  Maore^  p.  237  (Brooke  v.  Smith)^  where  Shuttleworth  says : — 
*'If  a  tenant  does  offence,  by  which  his  land  comes  to  the  King  by 
royal  escheat,  it  seems  the  seignory  is  clearly  extinct;  but  he  doubts 
of  the  purchase  of  the  King."  In  12  Mod.,  p.  138  (Anon.\  Lord 
Holt  says : — "  If  a  tenancy  escheats  to  the  lord,  it  becomes  part  of 
<«  the  manor ;  but,  if  the  lord  purchase  part,  it  is  only  holden  of  the 
'*  manor,  and  not  part  of  it ;  but  the  rents  and  services  are  part."  In 
consequence  of  the  use  of  the  word  '*  part"  here,  it  has  been  argued 
that  the  inference  is,  that  if  the  lord  should  purchase  the  whole  of 
the  tenemental  lands,  they  would  become  parcel  of  the  manor.  This, 
however,  is  a  nan  sequitur.  The  meaning  appears  to  be  this — by 
escheat  the  tenancy  becomes  parcel ;  by  the  purchase  of  part,  the 
services  are  not  extinguished,  but  the  land  is  still  holden ;  but 
nothing  is  said  as  to  the  effect  of  a  purchase  of  the  whole.  The 
effect  of  that  might  be  the  extinction  of  the  services ;  but  does  it 
follow  that,  because  the  services  are  extinguished,  that  is,  cannot  be 
rendered  by  the  lord  to  himself,  therefore  the  lands  are  re-united  to 
the  manor,  and  again  become  parcel  of  it?  That  is  the  position 
which,  as  it  appears  to  me,  the  argument  for  the  defendant,  and  the 
cases  cited  by  him,  fail  to  establish. 

In  Holmes  v.  ffanby  (a),  the  case  was,  that  the  lord  of  a  manor 
devised  the  manor  in  tail  to  J.  S.,  remainder  over ;  "  which  J.  S. 
•*  had  twenty  acres  in  fee,  which  were  holden  of  the  manor  by  suit  of 
"  Court ;  and  he,  being  so  seised  of  all,  conveys  the  manor  to  A  in 
"  fee ;  and  the  qwere  was,  whether  the  twenty  acres  passed  as  parcel 
"  of  the  demesnes  of  the  manor  ?  and  it  was  holden  clearly  that  they 
"  did  not  pass,  especially  here,  because  there  is  no  union  of  estates, 
"inasmuch  as  they  are  not  both  in  fee."  The  report,  however,  goes 
on :— "  But  if  both  had  been  in  fee,  they  would  not  have  passed, 
"because,  in  order  to  pass  as  part  of  the  demesnes,  they  ought  to  have 
"  been  so  from  time  whereof,  &c. ;  and  there  is  the  diversity  between 

(a)  1  Sid.  284. 
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£.  T.  1858.  *Mand  escheated,  which  conies  in  lien  of  the  other  land,  and  land 

Exch,  Cham.    ^  .        ,  ,         .. 

' x^ ^purchased,  as  here. 

DELACHEROIS 

V.  In  the  report  of  the  same  case,  2  JTek,  p.  28,  the  decision  is 

based  solely  on  the  distinction  between  "escheat*'  and  '* pnrohase*" 
If  this  case  be  law,  it  appears  to  establish  that  the  cases  of  eacheat 
relied  on  bj  the  defendant  are  no  anthoritj  whatever  that  lands  par- 
chased  by  the  lord  of  a  manor,  of  which  they  were  holden,  became, 
by  such  purchase,  again  parcel  of  the  manor,  so  as  to  pass-  by  a  grant 
or  devise  of  the  manor.  It  was  argued  that,  as  the  non-existence 
of  co-extensive  estates  is  assigned  by  Siderfin  as  a  reason  for  the 
decision,  therefore  it  is  to  be  inferred  that,  if  the  estates  had  been 
co-extensive,  the  decision  would  have  been  different.  But  that  does 
not  follow ;  and,  if  the  report  in  Kehie  be  correct,  it  was  on  the 
point  of  its  having  been  a  purchase  that  the  judgment  was  rested. 

A  note  to  6  Nev,  Sf  Man^  p.  499.  was  relied  on  by  the  defend- 
ant's Counsel.  In  that  note,  the  nature  of  a  manor  is  aoonrately 
stated ;  but  it  appears  to  me  that  the  learned  reporter's  note  makes 
against  rather  than  in  favour  of  the  defendant.  He  says : — *'  Tene- 
«  mental  lands  are  only  quasi  parcel ;  they  are  potentially  parcel,  in 
<<  respect  of  the  possibility  of  an  escheat  of  the  fee-simple,  or  a  deter- 
*'  mination  of  the  particular  estate,  in  the  case  of  a  tenure  for  life  or 
''in  tail,  upon  which  the  tenemental  lands  will  again  become  parcel 
"  of  the  manor,  as  they  were  before  the  creation  of  the  estate  which 
'^severed  them  from  the  demesnes."  I  understand  this  to  mean  that 
in  those  ways  only  can  lands  once  severed  be  re-annexed — ^not  a  word 
about  purchase. 

The  same  inference,  I  think,  is  to  be  drawn  from  Bro.  Ab^  Com- 
prise, pi.  27,  which  merely  states  what  is  indisputable,  that  a  lease 
for  life  or  in  tail  will  cause  a  severance  only  during  the  particular 
estate. 

Anderson^  p.  257,  and  other  authorities,  were  cited  by  Mr.  Zav, 
to  prove  that,  so  long  as  one  tenant  remained,  a  manor  could  not 
be  extinct,  though  all  the  other  demesne  lands  had  been  severed ; 
and  also  that,  by  a  feoffment  of  a  manor  with  livery,  the  manor  and 
its  appurtenances  would  pass,  without  immediate  attornment,  and 
that  the  subsequent  attornment  would  relate  back  to  the  feoffment, 
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80  as  to  pass  all  ab  initio*    All  this  may  be  so;  bat  it  does  not  E.  T.  1858. 
touch  the  matter  before  us.    And  m  the  very  case  in  Anderson  it ^^— -^ 
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k  said:-»^'If  one  alien  the  demesne  of  a  manor,  and  make  lirerj,  v. 

''and  afterwards  by  another  deed  grant  to  him  the  services,  this 
^^does  not  make  a  manor,  although  the  demesnes  and  services  are  in 
^'  the  hands  of  one  who  is  seised  in  fee  of  both ;  for  the  services 
^' being  absolutely  severed  from  the  demesnes,  or,  e  contra^  the 
«  demesnes  from  the  services,  the  manor  is  extinct ;  for,  in  this  case, 
''  the  possibility  of  joining  them  together,  and  thus  make  a  manor, 
''  is  altogether  taken  away/' 

Mr.  Law  alleges  that  no  distinction  is  taken  in  the  books  between 
'*  escheat "  and  *'  purchase."  If  the  observation  be  confined  to* copy- 
hold lands,  or  some  peculiar  customary  holdings,  it  may  perhaps  be 
correct ;  but  I  do  not  subscribe  to  the  proposition  that,  with  respect 
to  tenemental  lands,  that  is,  freehold  lands^  no  distinction  is  taken  in 
the  books.  GlanvUle^  Briiion  and  Bracton  were  cited,  to  show  that 
an  escheat  is  a  succession.  But  what  does  that  prove?  Does  it 
show  that  the  lord  comes  in  in  the  same  way  as  an  heir  or  assignee  ? 
1  Halej  P.  C.^  p.  249»  and  other  authorities,  were  cited,  to  prove 
that  the  lord  takes  by  escheat,  subject  to  the  tensint's  '  charges. 
Supposing  that  to  be  so  (which  is  not  certain),  it  would. not  show 
the  lord  to  be  assignee,  any  more  than  a  surrender  by  the  tenant 
(which  would  be  subject  to  his  incumbrances)  would,  for  any  other 
purpose,  be  considered  an  assignment,  and  not  a  merger,  or  falling 
in  of  the  particular  estate. 

In  Lord  Mouinijofifs  ease  (a),  in  answer  to  an  argument  that,  if 
a  manor  had  been  let  at  £  10,  and  afterwards  a  tenancy  escheats,  yet 
the  manor  might  still  be  let  at  £10,  as  the  ancient  rent,  the  Court 
say : — ''  As  to  the  case  of  escheat  of  a  tenancy,  it  was  agreed  for 

good  law;  for  the  act  of  the  law  or  of  God  will  not  prejudice 

any  one ;  but  if  the  lessor  had  purchased  the  tenancy,  it  would  be 
''otherwise ;  for  that  which  is  purchased  is  noi  parcel  of  the  manors 
"  because  he  acquires  it  by  his  own  act.** 

I  think  it  impossible,  after  this,  to  say  that  no  distinction  is  taken 
in  the  books  between  the  case  of  an  escheat  and  that  of  a  purchase. 

(a)  5Bep.  6  a. 
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E.  T.  1858.       In  12  MotL,  p.  188  {Anom.),  Lord  Holt  M78:— <'A  temuaej 

£xeh,  Cham, 

^ — >r^-^     '*  escheated  to  the  lord  becomes  part  of  the  manor;  bat,  if  the  lord 
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V.  "purchase  part,  it  is  only  holden  of  the  manor,  and  not  part  of  it; 

SSXfACHXBOIS 

"  but  the  rents  and  services  are  part"  Here  again  ''  escheat "  is 
distinguished  from  "  purchase.**  A  devise  of  a  manor  will  pass  all 
that  the  lord  has  in  the  manor,  including  all  incidents,  and,  amongst 
others,  a  reversion,  or  a  possibility  of  reverter,  such  as  the  possibility 
of  an  escheat,  because  such  possibility  is  vested  in  the  testator  at  the 
time  of  the  devise ;  but,  where  he  has  no  such  vested  interest,  no 
more  than  an  heir  expectant,  his  subsequently  acquired  interest, 
originating  in,  and  entirely  arising  out  of,  his  own  subsequent  pur- 
chase, is  altogether  different  from  and  additional  to  anything  which 
he  had  when  the  will  was  made.  In  case  of  an  escheat,  no  new 
estate  is  acquired ;  it  is  the  old  estate  which  the  devisor  had  when 
be  made  his  will,  only  becoming  an  estate  in  possession,  instead  of 
one  in  reversion  or  expectancy. 

In  Jenkifu*  Ceni.^  p.  232,  already  cited,  the  case  is: — "A  pur- 
**  chased  a  manor  of  B  ;  before  the  purchase,  B  had  purchased  lands 
** holden  of  the  manor:  those  tenancies  do  not  pass,  not  being 
**  parcel  of  the  manor."     This  is  directly  in  point. 

In  Jones  v.  JRoe  (a),  it  was  held  that  a  possibility,  coupled  with 
an  interest,  is  devisable,  but  that  a  bare  possibility  is  not.  What 
is  here  devised  but  a  possibility,  if  so  much  ?  Where  is  the  interest 
which  ought  to  accompany  the  possibility  ? 

In  Rtgina  v.  Duchess  ofBueeUueh^  the  sixth  resolution  is,  '*  Lands 
'*  once  severed  from  a  manor  can  never  after  become  parcel  of  it  in 
reality,  though  they  may  in  reputation ;  as  if  lands,  part  of  a 
manor,  be  aliened  away  absolutely,  and  re-purchased,  and  an 
"  unity  of  possession  for  a  considerable  time  after." 

A  case  has  been  supposed,  of  the  lord  becoming  heir-at-law  of  the 
tenant.  No  such  case  appears  to  be  alluded  to  in  the  books ;  but  I 
should  say  that,  even  in  that  case,  it  is  not  to  be  taken  for  granted 
that  the  demesne  lands  thus  coming  to  the  devisor,  after  a  devise 
of  the  manor,  would  pass  by  such  previous  devise :  and  so,  if  the 
tenant  devise  the  tenancy  to  the  testator,  after  the  making  of  the 

(a)  8  T.  R.  86. 
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inrill,  I  should  say  that  the  estate  so  acquired  was  acquired  subse-  £.  T.  1858. 
queutly  to  the  devise,  and  would  not  pass  by  it.  > — ly *' 

Since  the  argument,  I  have  found  some  authorities  which  appear  p. 

to  me  to  be  inconsistent  with  the  proposition  contended  for  by  the 
Counsel  for  the  defendant.  In  The  Earl  of  Leicestet^s  c<i8e{a\  King 
Edward  6th  was  seised  in  fee  of  the  manor  of  Clyberie,  of  which  a 
certain  wood  of  300  acres  was  parcel.  He  granted  the  wood  in  fee ; 
afterwards  the  said  wood  came  back  to  him,  as  an  escheat  for 
treason ;  afterwards  Queen  Mary  granted  the  wood  in  fee ;  the 
grantee  re-granted  it  to  Queen  Elizabeth,  who  granted  to  Lord 
Leicester  the  manor,  and  all  woods  now  or  heretofore  known  or 
rqmied  as  part  members  or  parcel  of  the  same  manor.  The 
question  was,  whether  by  this  grant  the  wood  passed?  and  held 
that  it  did,  «  the  word  ''heretofore  **  referred  indefinitely  back 
to  the  time  when  the  wood  was  parcel.  Now,  if  by  the  re-grant 
to  Queen  Elizabeth  the  wood  became  again  part  of  the  manor,  no 
question  could  have  arisen  s  for  the  grant  of  the  manor  alone 
could,  per  #«,  have  passed  the  wood. 

In  Lee  v.  Brown  {a\  a  similar  question  arose,  viz.,  whether, 
by  the  grant  of  a  manor,  lands  reputed  parcel  would  pass  ?  and  held 
that  they  would,  the  jury  having  found  that  they  were  formerly 
parcel,  and  afterwards  were  again  united  in  the  possession  of  him 
who  had  the  manor.  In  Pollexfen^  p.  412,  the  argument  of  the 
Counsel  against  the  judgment  is  given ;  from  which  it  appears  to 
have  been  taken  for  granted  that  once  there  was  a  severance  the 
re-purchase  could  not  be  a  re-annexation,  and  that  the  only  question 
was  as  to  the  effect  of  the  words  '*  reputed  to  be  parcel." 

In  Lemon  v.  Blachwell{e\  it  is  laid  down: — "If  one  grant 
"  away  any  part  of  the  demesne  in  fee,  they  are  severed  from  the 
"manor,  and  can  never  be  part  of  it  again  (6  Rep.  66),  though 
'*  it  be  but  for  an  instant.** 

In  Rex  V.  Bishop  of  Rochester  ((Q,  the  same  law  is  to  be 
found,  viz. — "An    acre  once  disunited  from  a  manor  can  never 

(a)  3 1)7.362,a.  (6)  2  Mod.  69;  S.  C,  1  Free.  207. 

(c)  Skin.  102.  (<0  2  Mod.  2. 
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£.  T.  1858.  afterwards  be  parcel  of  that  manor;"  for  which  Lj(ford*s  ease  (a) 

Exck,  Cham.    •      .^   . 
V,  ^^ *     18  Cited. 

0.  In  Lyford^s  case  (&),  it  ia  said : — "  If  a  man  makes  a  leaae  for 

EMsAOBMMMB  a^£^  ^f  ^  mauor,  excepting  one  acre,  and  afterwards  grants  the 

*' reversion  of  the  manor  to  another  in  fee,  the  acre  in  possession 

"  d^  not  pass,  but  is  severed  from  Uie  manor  for  ever."     And 

in  the  same  case,  p.  50 a. --•-'*  If  a  man  makes  a  feoffment  in  fee  of 

a  manor,  excepting  the  trees,  and,  afterwards^  the  feoffee  buys  the 

trees,  they  are  again  made  parcel  of  the  inheritance,  thongh  thej 

were  absolutely  divided  for  a  $ime  $  but,  in  the  same  case,  if  aa 

''.acse  or  a  honse^  had.  been  excepted,  and  the  feoffee  afterwardi 

''purchases  the  afire  or  the  -hoose,  nope  of  them  shall  be  parcel 

"  of  it  again." 

Upon  the  whole,  the  defendant's  case  appears  to  me  to  be  founded 
upon,  a  principle  which  is  not  sanctioned  by  any  authority,  and  upon 
a  supposed  aoalogy,  which  does  not  exist,  viz.,  between  the  case  of  a 
purchase  which  is  the  act  of  the  party,  and  that  of  an  escheat,  or  the 
expiration  of  a  particular  estate.  I  am  of  opinion  that  it  is  nowhere 
established  that  tenemental  lands,  once  severed  from  a  manor,  can 
be  re-annexed,  and  again  become  parcel  of  that  manor  by  being  pur- 
chased by  the  lord.  That  proposition  is  indispensable  to  sustain  the 
defendant's  case,  and  has  not  been,  in  my  judgment,  established, 
particulurly  with  reference  to  the  law  of  devise.  I  am  therefore  of 
opinion  that  the  judgment  of  the  Court  below  was  right,  and  ought 
tobe  affirmed. 

Richards,  B. 

It  is  sufficient  for  me  to  say  that  I  fully  concur  in  the  clear  and 
able  judgment  of  my  Brother  Gbeenx,  and  am  of  opinion  that  the 
judgment  of  the  Court  of  Common  Pleas  should  be  affirmed. 

Perrin,  J. 

I  am  of  the  same  opinion. 

Cramptoit,  J. 

I  also  concur  in  the  full  and  able  judgment  that  has  been  pro- 
nounced by  my  Brother  Gresnx. 

(a)  11  Bep.  46.  (h)  11  Bep.  476. 
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PiQOT,  C.  B.  B.  T.  1858. 

Exch,  Cham, 

I  have  not  been  able  to  overcome  the  difficulty  which  I  have  felt     • v ' 

DELACHSB0I8 

in  coming  to  the  conclusion  at  which  the  other  Members  of  the  v. 

DSLA0HSB0I8 

Court  have  arrived.    I  shall  state  shortly  in  what  that  difficulty 
consists. 

We  are  here  dealing  with  a  case  which  must  (as  admitted  in  the 
discussion  before  us)  be  treated  as  if  the  Statutes  of  Quia  Emptores 
and  De  Prerogativd  Regis  had  not  been  passed.  The  authorities 
cited  in  the  lucid  and  able  judgment  of  my  Brother  Greens  estab- 
lish, beyond  doubt,  that,  since  those  statutes,  a  conveyance,  by  the 
owner  of  a  manor,  of  land  which  is  part  of  it,  causes  a  severance  of 
the  land  from  the  manor,  and  that,  when  the  land  is  once  so  severed 
from  the  manor,  no  subsequent  acts  of  parties  can  re-unite  them. 
The  reason  is  plain.  In  every  instance  of  that  kind  which  has 
occurred  since  the  Statute  of  Quia  Emptores^  the  grant  by  the  owner 
of  the  manor  must  have  severed  the  land  from  the  manor,  because, 
since  that  statute  (unless  perhaps  in  the  excepted  case  of  licence 
mentioned  in  Serjeant  Mannings  note)  (a),  no  services  could  have 
been  reserved  upon  a  grant  made  by  the  lord.  The  estate  must  of 
necessity  have  been  granted  to  hold  of  the  next  superior  lord  of 
whom  the  manor  was  holden.  There  remained,  connected  with  the 
manor,  neither  land  nor  service.  So  of  a  release  of  services  by  the 
lord  to  the  tenant  in  fee  of  the  freehold.  But  in  the  case  now  before 
us,  as  in  cases  in  which  there  was  a  similar  dealing,  before  the  Sta- 
tute of  Quia  Emptores^  what  occurred  was  not  an  alienation  of  the 
land,  severing  it  from  all  connection  with  the  manor.  The  grant  of 
the  land  (of  1721),  reserving  services,  retained  by  means  of  those 
services  the  lands  in  connection  with  the  manor ;  and  this  the  law 
allowed,  because  the  Statute  of  Quia  Emptores^  or  De  Prerogativd 
BegiSf  did  not  apply. 

The  proposition  which  the  authorities  referred  to  on  this  point 
establish,  namely,  that  since  the  statute,  where  it  applies,  such  a 
grant  would  operate  a  severance,  is  in  my  judgment  quite  beside 
the  proposition  on  which  the  plaintiff  in  error  relies ;  fkamely,  that 
resumption,  or  reverter,  by  acts  of  parties  having  competent  estates 

(a)  5  M.  &  By.  156. 
vol*.  8.  L  4 
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^  T' Jit         ^^  freehold  lands  is  an  incident  of  a  manor,  as  well  as  reverter  bj 
' ^ '     escheat. 

DXLACHXBOIB 

V.  Some  of  the  cases  which  have  been  cited  and  discussed  in  the 

DKLACHBBOIi 

course  of  the  argument  appear  to  me  to  be  perfectly  irreooncileable 
with  the  view  that  a  reverter  by  such  resumption  cannot  take 
place.  The  case  in  Ley^s  ReporUy  p.  63  (Moniague*$  casej^  was 
fully  considered,  and  decided  with  great  deliberation.  From  the 
nature  of  the  case  itself  and  the  character  of  the  reporter,  I  take  it 
to  be  of  very  high  authority.  I  shall  not  go  into  the  details  of  it ; 
but  I  do  not  find  it  possible  to  reconcile  the  judgment  of  the  Court 
in  that  case  with  any  other  view  than  this :  that,  where  lands  are 
held  in  fee,  as  of  a  manor,  by  service  to  be  rendered  to  the  owner 
of  the  manor,  as  such,  these  lands  are  capable  of  being  re -united  to 
the  manor  by  a  purchase  of  the  land  from  the  owner  in  fee  of  the 
land,  by  the  owner  in  fee  of  the  manor:  and  the  same  appears  to  me 
to  be  the  result  of  the  cases  in  Savilie^  p*  21,  and  in  Moare^  p  729* 

I  do  not  think  that  the  cases  relied  on  to  show  that  such  a 
reunion  cannot  take  place  by  such  means  are  sufficient  to  over* 
bear  the  weight  of  those  authorities.  With  respect  to  Anthat^ 
Lowest  case  (a),  we  cannot  take  a  sentence  in  the  remarkable 
argument  of  Lord  Bacon,  reported  in  his  works,  as  an  exposition 
of  the  law  of  the  present  case :  and  the  case  itself  presents  no 
features  of  analogy  to  the  one  now  before  us.  The  decision  vras 
founded  upon  the  terms  of  the  grant  from  the  Crown,  and  did  not 
turn  upon  any  question  of  law,  such  as  that  which  we  are  consi- 
dering. 

Lord  MowUjoj/'s  ease  (6)  is  undoubtedly  entitled  to  the  highest 
consideration.  I  quite  concur  in  what  has  been  said ;  that  many 
axioms  of  our  law  are  derived  from  resolutions  of  the  Judges, 
recorded  in  the  reports  of  Lord  Cohe^  not  pointedly  expressed  with 
reference  to  the  particular  subject  before  the  Judges,  but  laying 
down  general  propositions  by -which  they  professed  to  be  guided. 
But  I  cannot  interpret  the  observation  made  in  Lord  Mounifoj^s 
ease  by  the  Court,  in  answer  to  the  argument  relative  to  the  acre  of 
waste,  as  a  general  proposition  of  law.      It  appears  to  me  that  it 

(a)  0  Rep.  1226.  (6)  5  Rep.  86. 
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must  be  uDderstood  by  reference  to  the  particular  state  of  facts  then  E.  T.  1868. 

JExeh*  ChoM' 
before  the  Court,  and  to  the  limited  character  of  the  estate  of  the     »-    y-    ■> 
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lessor,  with  whose  act  they  were  dealing ;  viz.,  an  estate  tail,  of  p, 

which  the  tenant  in  tail  had  made  a  lease,  ultra  vires,  of  lands  not 
formerly  leased.  A  person  having  such  an  estate  could  not,  by  his 
purchase  of  the  tenancy,  have  re-united  it  to  the  manor,  in  which  he 
had  himself  only  a  partial  interest. 

It  appears  to  me  to  be  a  carrying  of  the  proposition  in  Lard 
Mountjoy^s  case  beyond  its  legitimate  bounds,  to  press  it  to  this 
extent :  that  it  lays  down  as  a  general  rule  of  law,  that  an  estate  in 
fee,  granted  prior  to  the  Statute  of  Quia  Emptores,  of  lands  to  be 
held  by  services,  as  of  a  manor  in  fee,  cannot  be  re-united  to  the 
manor  by  purchase,  by  the  owner  in  fee  of  the  manor,  from  the 
owner  in  fee  of  the  lands.  The  case  in  Siderfin,  p.  284,  and 
2  Keble,  p.  28,  is  open  to  the  same  observation.  I  shall  not  advert  in 
detail  to  the  other  passages  cited  from  the  books,  in  favour  of  the 
same  view  :  Temple  v.  Cooke  Sf  Wotton  (a) ;  Brunker  v.  Cooke  {b) ; 
Anonymous  (e) ;  Anonymous  {d)  ;  Queeti  v.  Buceleugh  (e) ;  Finch^ 
p.  134 ;  see  p.  35 ;  Ass,,  p.  16  ;  7  Hen.  6,  cc.  3,  4,  5 ;  2  Inst^  p.  64 ; 
47  Edw.  3,  c.  21 ;  Eiharaves*  case.  They  have  been  fully  com- 
mented on  at  the  Bar. 

None  of  them  appears  to  me  to  controvert,  by  any  authenticated 
decision,  the  principle  involved  in  the  decisions  of  the  cases  in  Ley,  in 
Saville  and  in  Moore,  That  principle  is,  I  think,  sustained  by  strong 
feudal  reasons.  It  was  of  great  importance,  with  a  view  to  the  pre- 
servation of  manors,  and  their  Courts,  that  such  a  dominion  as  that 
of  re-annexing  to  manors  freehold  lands  held  by  service  as  of  the 
manors  should  exist,  prior  to  the  Statute  of  Quia  Emptores.  Before 
that  Act,  estates  of  freehold  of  various  kinds  might  have  been 
granted  by  the  lord  of  the  manor. 

It  would  have  fettered  the  lord  to  an  extent  not  quite  consistent 
with  the  feudal  relations  existing  between  the  lord  and  the  occupier 

(a)  2  Dy.  265;  abstracted  in  Jenk,  Cent.  236. 

(6)11  Mod.  129;  Holt's  Bep.,  263;  1  Salk.238. 

(e)  11  Mod.  53.  (J)  12  Mod.  138. 

(<)  6  Mod.  150.  i 
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£.  T.  1858.  of  the  soil,  that  hia  dominion  should  be  abridged  by  a  disabilitj 
< ^^..p^     which  should  forbid  him  to  resume  lands,  still  connected  with  the 

DBLACRSEOIS 

V,  manor  by  serrice, — ^when  it  was  no  longer  convenient  for  his  free- 

holder to  hold  them, — ^to  re-annex  them  to  the  manor,  and  to  grant 
them  out  again  to  new  freeholders  better  able  to  render  the  neces- 
sary service. 

It  will  be  in  entire  consistency  with  the  purposes  for  which 
manors  were  established,  and  with  the  feudal  analogies  presented 
to  us  in  the  course  of  the  argument,  to  consider  that,  in  the  grant 
of  land,  to  be  held  for  a  freehold  estate,  as  of  a  manor,  for  service, 
there  is  an  inherent  incident  that  it  shall  be  subject  to  reverter  by 
resumption,  as  well  as  to  reverter  by  escheat.  If  this  be  so,  the 
lands  in  question  must  be  taken  to  have  passed  by  the  will  as  parcel 
of  the  manor,  and  there  ought,  in  such  event,  to  be  a  venire  de  novo. 

I  state  thus  the  result  of  my  views  of  this  case,  with  the  diffi- 
dence which  I  ought  to  entertain  in  them,  after  the  opinions  which 
have  been  expressed  by  others.  But  I  have  not  been  able  to  divest 
myself  of  the  impression  which  I  formed  upon  the  authorities  and 
reasoning  presented  to  us  in  the  course  of  the  argument ;  that  these 
lands  became  again  by  the  re-purchase  part  of  the  manor  to  which 
they  belonged  when  the  grant  was  made,  and  as  of  which  they 
continued  uninterruptedly  from  that  time  to  be  holden  by  service. 

Lefbot,  C.  J. 

In  this  case  I  have  listened,  with  aU  the  attention  that  it  so 
well  deserved,  to  the  very  able  and  ample  consideration  which  my 
Brother  Greene  has  given  to  this  case ;  and  I  must  say  that  my 
researches  have  not  enabled  me  to  add  anything  whatsoever  either 
in  the  way  of  authority  or  of  argument  to  that  judgment,  upon 
which  I  am  perfectly  willing  to  rest  my  decision  in  this  case,  with 
the  addition  of  only  one  observation  in  reference  to  a  distinction 
which  has  been  since  adverted  to.  The  distinction  to  which  I 
allude  is  this,  that  the  transaction  here,  when  the  services  were 
created,  took  place  after  the  passing  of  the  Statute  of  Quia  Emp- 
tares  ;  but  I  confess  that  circumstance  appears  to  me  to  make  this 
an  a  fortiori  case  ;  for  it  is  beyond  all  doubt  that  no  services 
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reserved  since  the  passing  of  the  Statute  of  Quia  JEmpiores  can  £.  T.  1858. 
create  tenure  in  the  sense  in  which  tenure  was  created  before     v ^^— ^ 

.  *  DBLACHBR0I9 

that  statute.  p. 

The  feudal  services  created  before  the  Statute  of  Quia  Emptores 
were  the  link  which  connected  the  tenancy  of  the  land  with  the 
seignory  of  the  manor,  but  that  connecting  link  could  never  be 
created  after  the  Statute  of  Quia  Emptores  became  law.  Since 
that  statute,  whatever  tenancy  could  have  arisen  between  grantor 
and  grantee,  if  it  was  a  feudal  tenure,  could  have  created  a  tenure 
only  as  between  the  lord  paramount  and  the  grantee  ;  and  therefore 
if  the  connecting  link  which  constitutes  a  seignory,  by  uniting  the 
manor  and  the  tenemental  lands,  were  wanting,  by  no  possibility 
could  the  devise  of  the  manor  include  these  lands  between  which 
and  the  manor  there  could  not  possibly  be  a  connecting  link.  In 
respect  of  the  Statute  of  Wills,  the  seisin  which  the  lord  of  the 
manor  had  of  services  was  a  perfectly  distinct  thing  from  the  seisin 
in  fee  of  the  lands  which  he  acquired  subsequently  to  the  making  of 
his  will. 

The  Statute  of  Wills  puts  it  beyond  a  doubt  as  regards  the  seisin 
of  the  thing  devised :  the  identity  of  the  seisin  must  be  precisely 
the  same,  at  the  time  when  the  will  takes  effect,  that  it  was  at  the 
time  of  the  making  of  the  will.  If  it  be  acquired  by  a  subsequent 
transaction,  it  is  subsequently  acquired  property. 

The  services  here  are  services  in  fee,  quite  distinct  from  the 
seisin  of  the  land;  and  there  existed  no  connecting  link  between 
thorn  in  the  way  of  feudal  tenure,  for  such  could  not  be  created 
since  the  Statute  of  Quia  Emptores, 

These  reasons  are  such  as  to  make  me  adhere  to  the  opinion  I 
originally  formed  upon  this  case,  and  in  which  I  concur  with  the 
majority  of  the  Members  of  the  Court. 

The  result  is  that  the  judgment  of  the  Court  below  must  be 
affirmed. 

Judgment  affirmed. 
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{Common  Pleas,) 


April  15. 


In  an  action  Tbi8  was  an  application  for  liberty  to  mark  judgment  aa  in  default 

for  falae    im- 

priaonment,  of  any  defence  to  bo  mnch  of  the  summons  and  plaint  as  was  pleaded 

thd   defendant  . 

pleaded  that  to. by  the  second  paragraph  of  the  defence,  on  the  ground  that  the 

nstrate,    and  same  amounted  to  a  double  plea,  and  had  been  pleaded  without  the 
Ticted  ^and^  leaye  of  the  Court;  or,  in  the  alternative,  that  such  defence  might 
^•^"""Se  de-  ^  ^^  *"^^  **  being  calculated  to  prejudice,  embarrass  and  delay, 
fendant    Har-        fhe  action  was  brought,  inier  alia,  for  a  false  imprisonment. 

magisterial  ca-  Xo  the  false  imprisonment  the  defendant  pleaded  that,  before  and  at 

padty,    under 

circnmstances    the  time  mentioned  in  the  summons  and  plaint,  he  was,  and  still 

which  were  set 

out,  and  which  is,  a  Magistrate  of  the  county  of  Westmeath,  and  that  the  plaintiffs, 

justified       his 

oondoct ;   and  during  all  that  time,  were  commorant  within  the  said  county,  and 

hi    the    same  "v^thin  the  jurisdiction  of  defendant  as  such  Justice  of  the  Peace. 

^^hin^eobl  ^^  ^^^^  Stated,  in  detail,  a  complaint  made  against  the  plaintiff 

fo^^  ^  "to  ^^^^^  ^^^  ^^^  attendance  before  him  as  a  Magbtrate,  and  went 

plead  "  several  qq  to  aver  that  this  defendant  did  then  and  there  convict  the  said 
matters."  that 

the  notice  re-  Harriet  of  a  certain   offence,  and  did   then   and  there  order  the 
quired  bj  the 

12  Vie.,  c  16,  said  Harriet  should  find  two  sufficient  sureties,  each  in  the  sum  of 
1.  9  (,the  Act 

for  the  protec-  £10,  for  her,  the  said  Harriet,  to  be  of  good  behaviour  for  the  term 
lion  of  Justices  ,  .  n  *         r 

of  the  Peace),  of  two  calendar  months  then  next  ensuing,  or,  in  default  thereof, 

seryed   upon     ^  ^  imprisoned  in  the  gaol  of  Mullingar,  being  the  county  gaol 

that  this  was  a  ^^  **'^  county,  for  the  space  of  two  calendar  months,  unless  the  said 

^^1^^^'  Harriet  should  in  the  meantime  find  such  sureties  as  aforesaid.   The 

P^^S;,  ,     plea  then  stated  that  the  said  Harriet  did  not  nor  would  find  such 

Where    the   ^ 

45th    General 

Order  gires  the  opposite  pu^  leaye  to  mark  judgment  without  motion,  where  the 

other  party,  without  a  rue  ror  that  purpose,  pleads  or  replies  **  seyeral  matters," 

for  the  pleading  of  which  a  rule  is  required  hj  the  Procedure  Act,  the  words 

"  seTeral  matters "  refer  to  sereral  matters  pleaded  in  several  distinct  pleas,  but 

are  not  intended    to   include  seyeral  matters  Introduced  into  one  plea.     The 

same  words  in  the  57th  section  of  the  Procedure  Act  haye  the  same  meaning. 

In  such  a  case  the  proper  course  is  to  apply  to  the  Court  to  set  aside  the  plea  as 

embamating. 
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sureties,  upon  which  the  defendant  made  his  warrant  of  commitment,  E.  T.  1858. 

under  which  she  was  imprisoned  and  kept  in  the  custody  of  the      ^.— -> 

gaoler  for  the  term  aforesaid,  she  not  having  found  such  sureties, 
and  that  she  was  at  its  expiration  discharged  and  allowed  to  go 
at  large ;  which  are  the  same  imprisonments  and  grievances  in  the 
introductory  part  of  the  plea  and  in  said  summons  and  plaint 
mentioned.  And  the  defendant  further  averred  that  he  had,  as  such 
Justice,  reasonable  and  probable  cause  for  the  doing  of  all  and  each 
of  the  acts  aforesaid  so  done  by  him,  and  that  the  same  and  each 
of  them  were  and  was  done  in  the  execution  of  his  duty  as  such 
Justice,  and  without  malice,  and  with  respect  to  matters  within  his 
jurisdiction  as  such  Justice,  and  that  said  conviction  or  order  never 
were  or  was  quashed  upon  appeal  or  otherwise,  and  that  the  said 
Harriet  was  actually  guilty  of  the  said  offence  of  which  she  was 
so  convicted,  and  that  she  underwent  no  further  or  greater  punish- 
ment than  that  assigned  by  law  for  said  offence  of  which  she  viras 
convicted.  The  plea  concluded  as  follows : — "  And  this  defendant 
"  avers  that  no  notice  in  writing  of  this  action  was  delivered  to  this 
*' defendant,  or  left  for  him  at  his  usual  place  of  abode  by  the 
"  plaintiffs  or  their  attorney,  with  the  cause  of  action,  and  the  Court 
'*  in  which  the  same  was  intended  to  be  brought,  clearly  and 
"  explicitly  stated,  and  upon  the  back  thereof  indorsed  the  name 
"  and  place  of  abode  of  the  plaintiffs,  and  also  the  name  and  place 
**  of  abode  or  of  business  of  said  attorney,  as  is  required  by  the 
"statute  in  that  behalf  made  and  provided.'' 


Maedonogh  and  Vertkevy  in  support  of  the  motion. 

In  this  plea  there  are  two  several  and  distinct  matters  pleaded 
in  one  plea.  If  the  Magistrate  acted  legally  and  bonajide^  as  he 
alleges,  he  need  not  do  more  than  prove  the  truth  of  this  asser- 
tion, and  he  must  succeed  in  the  action.  But  he  cannot,  consist- 
ently with  any  rules  of  pleading,  go  further,  and  add,  "  but 
*' whether  I  acted  rightly  or  not  I  am  indemnified,  under  the  12th 
^  Ftc,  c.  16 ;  because  you  omitted  to  serve  me  with  the  notice 
"  required  by  that  statute.**  If  he  have  these  two  distinct  defences, 
he  should  make  his  election  between  them;  or,   if  he  desire  to 
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E.  T.  1858.  rely  on  both  of  them,  he  should  go  to  the  Coart  with  a  [proper 

aflBdavit  of  merits,  as  required  by  the  57th  section  of  the  Pro- 
cedure Act,  and  get  leave  to  rely  on  both.  This  plea  is  mani- 
festly a  union  of  two  distinct  defences,  united  for  the  purpose  of 
avoiding  the  inconvenience  of  an  application  to  the  Court;  or 
possibly  to  meet  the  inability  on  the  part  of  the  defendant  to  make 
an  affidavit  of  merits.  Assuming  then  that  this  plea  is  double* 
the  next  question  arises,  viz.,  how  to  deal  with  it?  On  tbis 
subject  the  57th  section  of  the  Common  Law  Procedure  Act  and 
the  45th  Greneral  Order  are  explicit.  The  Act  gives  the  defen- 
dant, by  leave  of  the  Court,  a  right  to  plead  '*  as  many  several 
matters"  as  he  shall  think  necessary  for  his  defence:  and  the 
General  Order  just  referred  to  directs  that  if  a  defendant,  withoat 
a  rule  for  that  purpose,  plead  or  reply  *'  several  matters,"  for  the 
pleading  of  which  a  rule  is  required  by  the  Common  Law  Pro- 
cedure Act,  the  opposite  party  may  mark  judgment  without  motion. 
Now  in  this  case  the  defendant  has  pleaded  "  several  matters " 
without  leave,  and  the  plaintiffs  are  accordingly  entitled  to  mark 
judgment. 


Baitersby,  contra. 

The  defence  avers  that  the  defendant,  as  a  Justice  of  the  Peace, 
acting  in  execution  of  his  duty,  is  entitled  to  the  protection  of 
the  statute  12  Fic,  c.  16.  This  is  one  connected  proposition, 
though  consisting  of  several  facts.  In  Grady  v.  S[u$U  (a), 
MoNAHAN,  C.  J.,  says: — ''Undoubtedly  the  plea  of  the  general 
<<  issue  is  taken  away  as  regards  the  form  of  it,  but  it  may  be 
«  questioned  whether  the  substance  of  the  enactment  in  12  Vie^ 
**c.  16,  s.  1,  may  not  still  continue,  as  only  section  10  is  expressly 
**  repealed  by  the  Procedure  Act." 

Now  that  statute  is  in  full  force  except  as  to  the  pleading  of  the 
general  issue,  and  section  10,  and  the  defendant  has  a  right  specially 
to  plead  all  the  facts  which  bring  him  within  the  protection  of  it 
One  of  these  is  the  service  of  notice,  which  the  plaintiff  must 


(a)  8  L  J.  10. 
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prove  before  be  can  maintain  any  action,  and  tbere  is  no  dupli-  E.  T.  1868. 

CoMnuM  Pietu 
city  in  coupling  that  with  tbe  fact  of  the  defendant  acting  as  a     >-    y      ^ 

AUSTIN 

Justice,  for  the  fact  of  his  acting  as  such  within  his  jurisdiction  ^^ 

entitles  him  to  the  notice,  and  in  order  to  plead  the  want  of  tuitb. 
notice  such  character  must  be  averred ;  and  whether  that  be  done 
by  a  general  averment,  or  by  specific  detail  of  the  circumstances 
in  which  he  acted,  cannot  make  any  difference  in  the  validity  of 
the  plea.  The  Court  is  bound  to  give  him  the  benefit  of  the 
statute,  as  fully  as  if  ^he  general  issue  had  been  pleaded,  except 
in  the  two  matters  before  mentitmed;  and  this  can  be  most  effec- 
tually done  by  embodying  in  one  plea  the  provisions  of  the  Act. 

Vereker  was  heard  in  reply. 


MOKAHAN,   C.  J., 

We  are  of  opinion  that  this  plea  is  embarrassing,  and  must  accord- 
ingly be  set  aside.  It  has  been  urged  at  the  Bar  that  the  defence 
amounts  to  no  more  than  a  statement  that  the  defendant  acted  as 
a  Magistrate,  and  that  he  did  not  re  eive  the  proper  notice  required 
by  the  statute,  previous  to  the  cbmmencement  of  the  action.  If  the 
absence  of  such  a  notice  were  the  only  ground  of  defence,  it  could 
have  been  so  pleaded  in  almost  as  many  words,  and  there  would  not 
have  been  any  necessity  for  the  long  statement  of  all  the  facts  now 
upon  the  record ;  but  it  is  clear  that  the  plaintiff  could  not  safely 
have  gone  to  trial  upon  such  a  supposition. 

If  he  had  proved  the  service  of  the  notice  in  the  form  required 
by  the  Act  of  Farlifunent,  it  would  have  been  quite  competent 
for  the  defendant  (afVer  the  plaintiffs  case  had  closed)  to  have  aban- 
doned that  part  of  the  plea,  and  to  have  relied  upon  the  other  facts 
stated  in  his  defence,  as  a  justification. 

Again,  if  the  plaintiff,  proceeding  upon  the  assumption  that  the 
defendant  intended  by  his  plea  to  justify  the  acts  complained  of, 
had  disproved  the  justification,  it  would  still  have  been  quite  com- 
petent for  the  defendant  to  have  obtained  a  verdict  by  relying  on 
the  non-service  of  the  notice.    In  either  alternative  the  plaintiff 

VOL.  8.  5  L 
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E.  T.  1858.  would  haye  been  liable  to  surprise,  not  in  consequence  of  error  or 

omission  on  his  part,  but  because  he  was  embarrassed  by  the  defend- 
ant's plea.  It  is  not  possible,  on  reading  over  the  plea,  to  discover 
the  defence  put  forward,  assuming  that  the  defendant  was  only  to 
rely  upon  one  defence.  Does  he  say,  ''I  acted  legally?^  or  does 
he  say,  ^*  I  acted  illegally,  but  I  am  protected  ? "  does  he  justify, 
or  does  he  rely  on  the  protection  of  the  statute  ?  He  should  have 
relied  upon  one  or  other  of  those  defences,  but  he  has  no  right  to 
mix  up  both  in  one  defence,  and  to  have  ^the  advantage  of  both. 
The  plea  can  be  divided  into  two  distinct  averments,  either  of 
which  would  be  a  complete  answer  to  the  action.  It  is  therefore 
a  double  and  an  embarrassing  plea,  and  it  must  be  accordingly 
set  aside.  But  the  present  application  goes  further  than  that;  it 
not  only  seeks  to  set  aside  the  plea, — ^which,  as  I  have  said,  the 
plaintiff  is  entitled  to  do, — ^but  the  notice  also  seeks  for  leave  to 
mark  judgment  under  the  45th  General  Order;  and  the  propriety 
of  granting  that  portion  of  the  application  has  been  strongly  pressed 
upon  us.  But  we  are  of  opinion  that  this  case  does  not  come  within 
the  provisions  of  the  46th  General  Order. 

The  words  '^  several  matters,"  mentioned  in  that  Order,  and  in.the 
57th  section  of  the  Common  Law  Procedure  Act,  refer  to  several 
matters  pleaded  in  several  pleas,  or,  in  other  words,  to  several 
distinct  pleas;  but  they  were  never  intended  to  indnde  several 
matters  introduced  into  one  plea.  In  such  a  case,  the  proper 
course  is  to  apply  to  set  aside  the  plea  as  embarrassing. 

It  is  only  where  several  pleas,  for  which  a  rule  is  required,  are 
pleaded  without  leave,  that  the  opposite  party  is  entitled  to  mark 
judgment;  and,  as  the  plaintifis  have  asked  for  more  than  they 
are  entitled  to,  the  costs  of  both  the  parties  must  be  costs  in  the 
cause. 


Ball,  Exogh,  and  Chbzstxan,  JJ.,  concurred. 


Rule  accordingly. 
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STEWART  V.  ASTON. 

(Error  from  th§  Court  of  Exchequer),  ^^^  ^^  ^9 

EncTMENT  on  the  title,  for  17  acres  of  the  lands  of  Camtall,  A  procured 

B  to  execate 

situate  in  the  county  of  Antrim.     Defence   was  taken   by  the  to  ^  him  an 

aBsignment  of 

defendant  for  the  whole  of  the  lands  mentioned  in  the  summons  a  lease,    by 

and  plaint.    The  case  was  first  tried  before  Cramfton,  J.,  at  the  ^^    and 

Spring  AssiJEes  of  1856,  for  the  county  of  Antrim,  when  a  verdict  pnsentationr* 

was  found  for  the  plaintiff.    Objections  were  taken  on  the  part  ^  ^^cnJor 

of  the  defendant  to  the  charge  of  the  learned  Judge;   and  upon  ^  deyisee  of 

argument  of  those  objections,  the  Court  of  Exchequer  set  aside  that capadtya 

creditor  of  B. 

the  verdict,  and  directed  a  new  trial.    The  case  then  came  on  B  was  in  fact 

indebted    to 

for  trial  before  Ball,  J.,  at  the  Summer  Assizes  for  the  county  of  W.  for  part  of 

the    allied 

Antrim,  when  the  evidence  for  the  plaintiff  and  defendant  was  as  consideration 

follows : — The  common  title  of  both  plaintiff  and  defendant  was  £reU/^at  A 
admitted  to  be  a  lease  for  sixty-one  years,  executed  by  George  ^^eje^n^t, 
Augustus  Marquis  of  Donegal  to  James  Aston,  deceased,  bearing  ^^^mu^^^ 

date  the  5th  of  March  1806;  the  part  of  the  lands  comprised  tions  not  being 

Bofficient    (at 

in  the  lease,  and  which  were  the  subject  of  the  ejectment,  having  I^w)  to  ayoid 

tne  oeeuf  and 

come  into  the  possession  of  the  defendant  under  the  will  of  the  a  Conrt  of 

Law  beng  in- 

said  James  Aston.    The  plaintiff  then  produced  as  a  witness  W.  T.  competent    to 

Waterson,  the  attorney  for  the  defendant,  and  one  of  the  attesting  tioe    between 

witnesses  to  a  deed  of  the  3l8t  day  of  January  1842,  which  was     ^P*'^^' 

then  produced,  and  which  purported  to  be  an  indenture  signed,  made   in  a 

deed,  after  ex. 
sealed  and  delivered  by  the  defendant  to  the  plaintiff.  The  witness  ecation  by  the 

grantee  named 
in  it,    thongh 
material,  will  not  prerent  the  deed    being  reoeiyed  in  eridence  on   his  be- 
half to  show  the  estate  which  passed  by  it,  and  which  was  not  divested  by  the 
alterations. 

*  Coram  LBraoT,  C.  J.,  Monabav,  C.  J.,  Cbampton,  Ferbim,  Kxoob 
and  Chkistian,  JJ. 
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E.  T.  1858.  proved  that  this  deed  had  been  prepared  in  his  father^s  oflSioe»  by 

the  directions  of  the  plaintiff,  for  whom  his  father  then  acted  as 
attorney,  and  that  he  saw  it  executed  by  the  parties,  and  attested 
by  the  other  subscribing  witness,  who  had  since  died.     This  deed 
bore  date  the  31st  day  of  January  1842,  and  was  made  between 
Samuel  Aston,  of  Camtall,  of  the  one  part,  and  William  Stewart, 
of  Ree-hill,  of  the  other  part.    It  recited  the  lease  of  the  5th  day 
of  March  1806,  to  James  Aston,  and  the  title  of  the  defendant 
thereto ;  it  recited  the  consideration  for  the  conveyance,  and  then 
assigned  the  lands  absolutely  to  William  Stewart  for  the  residue 
of  the  term.   This  deed  was  duly  registered.    The  recital  of  the 
consideration,  as  next  given,  shows  the  state  of  the  deed  as  it 
was  originally  framed,  and  as  it  was  altered  by  the  plaintiff. 
On  cross-examinationi  his  attention  was  called  to  the  following 
parapraph  in  the  deed: — ''And  whereas  the  said  Samuel  Aston 
"  being  indebted  to  the  said  m^am  Stewart,   of  Ree-hill  afore- 
''said,  by  bonds  and  promissory  notes  to  a  considerable  amount; 
«aod  the  said   ^«;;  Stew^t.  haying  J^/^^^    the  said 
'^  William  Stewart,  party  hereto,  his  executor  and  devisee,  hath 
'*  agreed  to  accept  an  assignment  of  said  farm  in  discharge  of 
^'said  securities,  which,  with  interest  and  costs,  amount  to  the 
"sum  of. £264.''     He  then  swore  that  the  word  '< William,"  as 
it  occurs  twice  in  italics  in  the  first  part  of  that  recital,  and  also 
the  words  ''  excepted  them,"  were  not  in  the  deed  at  the  time  of  its 
delivery  to  the  plaintiff,  and  that  they  were  written  on  erasures. 
A  promissory  note  made  by  defendant  was  then  produced  to  wit- 
ness, and  he  swore  that  the  word  ''James,"  purporting  to  be  the 
Christian-name  of   the  attesting  witness  thereto,  and  the  word 
"  William,"  purporting  to  be  the  Christian-name  of  the  payee  of 
the  note,  were  respectively  written  on  erasures.     The  plaintiff  was 
then  examined,  and  swore  that  the  £264,  the  alleged  consideration 
for  the  deed,  was  made  up  of  £100  due  to  his  brother  James  in  his 
lifetime,  and  £164  due  to  himself;  and  that  the  deed  had  not  been 
altered  by  him,  or  with  his  knowledge  or  consent.     On  cross-ex- 
amination, he  said  that  the  word  ''  James  "  stood  in  the  deed  when 
executed  in  place  of  "  William,"  where  "  William  "  had  been  writ- 
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ten  on  erasures.  Counsel  for  the  plaintiff  then  proposed  to  read  in  E.  T.  1858. 
evidence  the  deed  of  the  3l8t  day  of  January  1842,  as  the  deed  of 
the  defendant,  to  which  Counsel  for  the  defendant  objected.  The 
learned  Judge  admitted  the  evidence,  and  the  deed  was  read  accord- 
ingly. To  this  ruling  an  exception  was  takop  by  the  defendant's 
Counsel.  An  extract  from  the  book  of  acts  of  the  Court  of  Prero- 
gative was  then  read  on  behalf  of  the  plaintiff;  whereby  it  appeared 
that,  on  the  6th  day  of  June  1844,  probate  to  the  will  of  James 
Stewart,  which  had  been  granted  to  the  said  William  Stewart,  had 
been. cancelled  and  revoked:  with  this  evidence  the  plaintiff  closed 
his  case.  The  defendant  was  then  examined  in  support  of  his  case, 
and  he  deposed  that,  previous  to  the  preparation  of  the  deed,  he  had 
executed  two  bonds  and  a  promissory  note  to  James  Stewart,  de- 
ceased; that  at  the  time  of  the  execution  of  the  note,  the  word 
*' James "  had  been  where  *^  William '' then  was;  that  the  plaintiff 
had  produced  the  note  to  him  altered,  and  insisted  the  money  was 
payable  to  him;  that  he  said  nothing  about  the  alteration  of  the 
note,  as  he  believed  himself  in  the  plaintiff's  power;  that  at  the 
time  the  deed  was  prepared,  the  money  was  read  out  of  the  deed  to 
be  due  to  the  late  James,  and  that  witness  never  owed  William 
Stewart  any  money,  and  would  not  have  executed  the  deed  if  he  had 
known  that  he  was  not  the  executor  and  devisee  of  James  Stewart. 

On  cross-examination,  he  said  he  gave  the  note  for  money  and 
goods  he  had  got  from  James  Stewart,  whom  he  never  paid ;  and 
that  when  he  executed  the  deed,  he  got  the  bonds,  and  afterwards 
the  note.  Defendant's  Counsel  then  produced  James  Adamson,  who 
deposed  that  he  wrote  James  Stewart's  will,  at  the  request  of  the 
plaintiff,  by  which  all  the  lands  were  bequeathed  to  the  plaintiff; 
that  he  was  doubtful  as  to  the  state  of  James '  mind  at  that  time ; 
that  he  was  examined  at  the  trial  of  the  ejectment  brought  against 
the  pluntiff  by  William  Stewart,  jun.,  when  the  will  was  broken, 
and  William  Stewart,  jun.,  recovered  and  obtained  possessi<m  of 
the  lands.  Counsel  for  the  defendant  then  gave  in  evidence  the  sen- 
tence of  the  Prerogative  Court,  in  the  cause  of  Stewart  v.  Stewart, 
bearing  date  the  6th  day  of  June  1844,  whereby,  after  reciting  that 
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£•  T.  1858.  the  will  of  James  Stewart,  deceased,  and  the  probate  thereof,  had 

JSffcA.  Cham, 
^■i^y  ~'     been  obtained  by  concealment  of  tnith  and  suggestion  of  falaehood, 

it  was  declared  that  the  said  will  was  null  and  Toid,  and  letters  of 

administration  of  the  estate  and  effects  of  the  said  James  Stewart 

were  granted  to  Martha  Anld.  The  defendant  also  gave  in  evidence 

an  attested  copy  of  the  judgment  in  ejectment  and  habere  in -the 

cause  of  SUwart  y.   SiewarL   Upon  this  evidence,  his  Lordship 

kft  to  the  jury  five  issues,  which,  with  the  findings  upon  them,  were 

as  follows : — 

First;  whether  the  deed  of  assignment  was  obtained  by  the 
plaintiff*  from  the  defendant  by  fraud?    The  jury  found  it  was. 

Secondly;  if  so^  was  it  by  fraud  on  the  defendant,  or  any  and 
what  other  person  ?    The  jury  found  it  was  by  fraud  on  the  de- 
fendant and  heirs^at-law. 

Thirdly ;  if  by  fraud,  by  what  particular  fraud  ?  The  jury  found 
by  fraud  of  the  plaintiff,  falsely  ropresenting  himself  as  executor 
and  devisee  of  the  late  James  Stewart. 

Fourthly;  wero  the  alterations  and  erasures  in  the  deed  made 
fraudulently  by  plaintiff,  or  at  his  instance  ?    The  jury  found  they 

were. 

Fifthly ;  were  the  alterations  made  after  the  execution  of  the 
deed  ?  The  jury  found  they  were.  Counsel  for  the  defendant  then 
called  upon  his  Lordship  to  direct  a  verdict  for  the  defisndant ;  but 
his  Lordship  refused  so  to  direct  the  jury,  and  directed  them  to  find 
for  the  plaintiff  generally.  Counsel  for  the  defendant  excepted  to 
this  ruling  of  the  learned  Judge.  Upon  these  exceptions,  the  case 
was  argued  in  the  Court  of  Exchequer,  in  Easter  Term  1867,  when 
that  Court  (Richards,  B.,  dieeeniienie)  overruled  the  exceptions^ 
and  gave  judgment  for  the  plaintiff.  On  that  judgment,  a  writ  of 
error  was  brought. 


W»  M'Meehan  and  T.  K,  Lowry^  for  the  plaintiff  in  error. 

The  first  question  is,  whether  this  deed,  so  found  by  the  jury  to 
have  been  fraudulently  altered  by  the  plaintiff,  can  be  read  in  evi> 
dence  on  his  behalf  for  any  purpose  whatsoever  ?    Where  a  party 
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has  altered  a  deed  fraudulently,  he  can  never  relj  on  it  as  evidence  E.  T.  1858. 
for  himself.  Powell  v.  Diveti(a)  shows  the  principle.  There  a 
sale-note  was  altered  at  the  instance  of  the  seller,  without  the  con- 
sent of  the  purchaser ;  and  it  was  held  that  the  plaintiff  could  not 
rely  upon  it  for  any  purpose.  There,  there  was  a  contract  capable 
of  being  proved  at  the  trial ;  but  the  only  evidence  was  the  altered 
note;  and  so  here,  the  only  evidence  of  title  was  the  instrument 
fraudulently  altered  by  the  plaintiff.  It  is  not  necessary  to  contend, 
in  this  case,  that  the  deed  was  vitiated  by  the  alteration,  without 
more,  for  the  fraud  has  been  found  by  the  jury.  Powell  v.  Diveii 
was  recognised  and  followed  in  Davidson  v.  Cooper  (b).  No  doubt, 
if  there  be  no  evidence  to  the  contrary,  it  will  be  presumed  that  the 
alterations  were  made  before  the  execution  of  the  deed:  Doe  d. 
Taium  v.  Caiomore  (c) ;  but  here  it  is  found  by  the  jury  that  the 
alterations  were  made  after  execution.  The  deed  having  been  once 
destroyed,  the  estate  which  passed  by  it,  if  any,  was  destroyed  also. 
If  a  man  be  in  by  a  deed  of  a  thing  which  lies  in  livery,  as  land, 
there  the  cancellation  of  the  deed  will  not  divest  the  eistate,  which 
passed  by  the  livery ;  for  the  deed  is  only  evidence  of  the  transfer. 
The  same  principle  applies  to  conveyances  by  lease  and  release,  and 
a  fine  and  recovery ;  but,  with  respect  to  things  which  lie  in  grants 
the  law  is  different.  In  Bolion  v.  Bishop  of  Carlisle  (cT),  a  different 
opinion  is  expressed  by  Eyre,  C.  J.;  but  that  dieium  cannot  be 
supported.  By  the  8  &  9  Vic^  c.  106,  all  estates  are  made  to  lie 
in  grant ;  and  the  destruction  of  the  grant  is  the  destruction  of  the 
estate :  Doe  d.  BeatUand  v.  Hirst  (e) ;  Roe  d.  Berkeley  v.  Areh- 
bishop  of  York  (f)^  fiut  this  deed  passed  no  estate.  The  instru- 
ment, as  produced  by  William  Stewart,  recited  that  the  debt  was 
due  to  him,  and  that  was  false ;  the  deed  was  read  &lsely  to  Samuel 
Aston,  and  the  suggesHo  falsi  and  stqspressio  vert,  which  were  the 
inducement  for  the  execution,  are  sufficient  to  vitiate  the  instru- 
ment in  Mo  :  Femun's  ease  {g) ;  Thoroughgoo^s  case  {h) ;  Evans 


(a)  15  East,  29. 
(0  16  Q.  B.  74^. 
(<)  3  Stark.,  N.  P.,  61  ii. 
(jg)  3Bep.776. 


(6)  IIM.  AW.  77a 
(<0  2  H.  Bl.  260. 
(f)  6  East,  86. 
(A)  2  Rep.  9. 
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R  T.  1858.  y.  Ednumdi{a)i  Cmkam  ▼•  Barry  {b).    The  defendant  Boppoaed 

Sxchm  Ckawu 

the  deed  woald  operate  in  one  way,  bat  it  really  operated  in  ano- 


ther: Doe^Lhyd  ▼.  Benma{e)\  Bright  ▼.  Enyam(d)\  Black- 
wood  T.  Gregg  (e).  The  defendant  will  relj  on  Feret  t.  HiU(f)\ 
but  there  the  fraudalent  representation  was  only  collateral ;  the 
consideration  for  the  deed  was  the  rent  and  oovenants.  Here  the 
representations  were  material,  which,  we  admit,  is  necessary — Mai- 
lalieu  V.  Hodgson  (g) — and  were  the  very  consideration  for  the 
deed.  Doe  ▼.  Fallows  {h)  is  in  point  There  the  false  representa- 
tion was  by  a  recital  that  a  pecuniary  consideration  had  passed  from 
the  mortgagee  in  the  deed  to  the  administratrix.  If  forms  of  law 
are  made  instruments  of  iVaud,  they  should  be  held  void,  so  far  as 
they  were  means  of  effectuating  the  fraud.  It  may  be  said  here 
that  there  was  a  consideration,  because  the  defendant  was  discharged 
from  his  debit  Allen  r.Dund€u(t)i  but  this  is  a  release  of  the 
debt,  which  is  not  good,  under  circumstances  like  the  present: 
Ano9^mons{k), 

They   also  cited  Doe  d.  Willis  v.  Martin  (/) ;  Master  t.  Mil- 
ler (m) ;  Collins  ▼.  Blantem  (n) ;  Bates  v.  Groves  (o) ;  WhelpdaUi 
ease(p)i  Cocky.  Coxwell{q);  Hemnan  v.  Dickinson (r);  Barek- 
Jield  y.  Moore  (s)  ;  Swineg  v.  Barry  (I);  Damdson  v.  Cooper  {u) ; 
Doe  d.  Lewis  v.  Bingham  (v). 

T,  CHagan  and  A.  Crawford,  contra. 

It  is  not 'true  that  the  jurisdiction  of  Courts  of  Law  and  Courts 
of  Equity,  with  reference  to  fraud,  is  co-extensive.  Blackwood  ▼• 
Gregg  (w)  contains  the  true  exposition  of  the  law  upon  this  subject. 


(a)  13  C.  B.  7T7. 
(c)  8  C.  &  P.  124. 
(e)  Hayes,  277. 
Of)  16  Q.  B.  689. 
(0  3  T.  B.  125. 
(0  4T.B.30. 
(n)  2  WilB.  347. 
(p)  5Bep.  119  a. 
(r)  5  Bing.  183. 
(0  1  Jon.  109. 
(o)  4  B.  &  Aid.  672. 


(b)  15  C.  B.  597. 
(d)  1  Bnrr.390. 
09  15  C.  B.  207. 
(A)  2  Tyrwh.  46a 
(k)  I  Ck>m7ii,  150. 
(m)  4  T.  B.  320. 
(o)  2  Yes.  Jan.  287. 
(9)3Cr.,  M.&B.29I. 
(t)  3EU.&BL688. 
(v)  13M.&W.343. 
(w)  Hayes,  277. 
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There  Smith,  B.,  says: — "Whatever  a  partj  edgned,  sealed  and  E.  T.  1858* 
*'  delivered,  aware  of  its  import  and  contents,  and,  with  such  know- 
**  ledge,  intending  to  execute  it,  is  his  deed ;  and  any  fraud  which 
may  have  produced,  or  contributed  to  produce,  this  effect,  is  beyond 
our  jurisdiction.'^    The  mere  misrepresentation  of  a  matter  of  fact 
antecedent  will  not  vitiate  the  deed;  for  a  Court  of  Law  has  no 
authority  to  inquire  into  those  circumstances :  Hovenden  v.  Tilfy{a) ; 
Mason  v.  Ditchboume  (6).    Feret  v.  Hill  (c)  is  in  point,  and  does 
not  conflict  with  Canham  v.  Barry  (d)  or  Evans  v.  Edmonds  (e)  ; 
for,  in  the  last  two  cases,  the  action  was  brought  upon  the  covenant 
in  the  deed.    Doe  d.   Willis  v.  Martin  (f)  was  not  decided  upon 
the  ground  of  fraud ;  and  the  facts  of  Doe  v.  Fallows  {g)  are  quite 
distinguishable  from  those  of  the  present.     This  case  therefore  does 
not  come  within  the  principle  of  Thoroughgood's  case  (A),  which  was 
truly  said  in  argument,  in  Blackwood  v.  Chregg^  to  mark  the  utmost 
limits  of  legal  jurisdiction.     The  alterations  in  the  deed  did  not 
divest  the  estate  which  passed  by  it,  and  it  was  admissible  in  evi- 
dence, for  the  purpose  of  showing  what  estate  passed :  Buller^s  N»  P., 
p.  267 ;  Doe  d.  Beanland  v.  Hirst  (t). — [Monahan,  C.  J.    That . 
case  in  Starkie  is  important  in  this  view,  that,  though  the  alteration 
was  not  considered  there  to  be  a  fraudulent  alteration,  still  it  was 
considered  to  be  an  alteration  that  vitiated  the  deed ;  and,  as  it  was 
not  an  alteration  that  divested  the  estate,  it  was  received  in  evidence 
for  the  purpose  of  showing  what  estate  passed  by  it.] — The  law  is 
stated  in  the  same  manner  in  a  note  to  Pigots  case  (A),  citing  Zt/- 
tleham  v.  St.  Leonards  (I).  Powell  v.  Divett(m)  is  distinguishable ; 
for  it  was  an  action  upon  the  altered  instrument     Samuel  Aston 
here  got  everything  which  he  could  have  got  if  William  Stewart 
had  been  a  rightful  executor :  Allen  v.  Dundas  (»)•    There  was  no 


(a)  6  Ir.  Law  Bep.  462. 

(c)  15  C.  B.  207. 

(e)  13  C.  B.  777. 

is)  2  a^Twh.  460. 

(0  3Stazk.,N.F.,61. 

(0  K.  B.,  M.SS. 

(n)  3  T.  B.  125. 
VOL.  8. 


(i)  1  Moo.  &  Bob.  460. 
id)  Ibid,  597. 
09  4  T.  B.  39. 
(A)  2  Bep.  9. 
(A)  11  Bep.  27  a. 
(m)  15  East,  29. 
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£.  T.  1858.  release  in  the  deed;  it  waa  merely  an  acknowledgment  under 
Exeh,  ChoMm 

for  the  money.    William  Stewart  haying  acted  aa  executor  de 

iartf  his  acts  were  good,  and  he  was  subject  to  all  the  Uabilitiea,  but 
entitled  to  none  of  the  privileges  of  an  ordinary  ezecntor :  Carmi- 
ehaei  v.  Carmichael  (a) ;  Sharland  ▼.  Mildon  (6) ;  Barker  v.  Tai- 
eot(e) ;  2  Wms.  JExors^  p.  1 188.  If  the  defendant  went  into  a  Court 
of  Equity,  to  get  rid  of  this  deed  on  the  ground  of  fraud,  he  would 
not  get  relief,  except  on  the  terms  of  putting  the  plaintifiT  in  the 
same  position.    That  is  a  rule  of  Law  also,  as  appears  from  the  plea 
in  Canham  t.  Barry  (d) ;  Deposit  and  General  Life  Aseurance 
Can^Mn^  ▼.  Ayecaugk  (e).    No  offer  of  that  kind  has  been  made 
here ;  which  shows  what  injustice  might  be  done  by  a  Court  of  Law 
setting  aside  this  deed,  under  a  colour  of  doing  justice. 

They  also  cited  The  Earl  of  Falmouth  y.  Roberts  (f) ;  West  y. 
Steward  (y) ;  Agricultural  Cattle  Insurance  Company  y.  Fitz- 
gerald {h). 

W,  M^Mechan  replied. 

Lefbot,  C.  J. 

With  regard  to  the  merits  and  justice  of  this  case,  it  stands 
thus: — The  defendant,  who  received  a  certain  consideration  for 
the  conveyance  of  the  lands  for  which  the  ejectment  has  been 
brought,  insists  that  he  shall  hold  both  the  lands  and  the  con- 
sideration. If  he  is  entitled  in  point  of  strict  law  to  do  so,  we 
must  allow  him  the  benefit  of  the  law ;  but,  if  the  law  does  not  so 
entitle  him,  it  will  be  a  yery  happy  thing  to  find  that  the  principles 
of  law  coincide  with  the  principles  of  common  sense  and  justice. 
Does  the  law  so  entitle  him  ?  These  are  two  questions  upon  this 
record,  according  to  which  we  are  to  decide  the  law;  the  first  is 
as  to  the  effect  of  the  alterations  in  this  deed  to  destroy  and  defeat 
its  original  validity ;  and  the  next  question  is,  whether  the  deed, 
though  it  may  not  be  destroyed  by  anything  done  to  it  in  the  way 


(a)  2  Phil.  101. 
(c)  1  Ver.  474. 
(e)  6En.&BL761. 
O)  ]4  M.  &  W.  47. 


(»)  5  HaT%  469. 
(d)  16  C.  B.  597. 

(f)  9M.«w.4ee. 

iK)  16  Q.  B.  432. 
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of  alteration,  is  destroyed  by  some  inherent  defect,  amounting,  when  E.  T.  1858. 
taken  in  connection  with  the  evidence,  to  such  a  fraud  as  thai  a 
Court  of  Law  has  jurisdiction  to  decide  it  to  be  a  nullity  upon 
that  ground?  The  first  question,  as  I  have  said,  relates  to  the 
effect  of  the  alterations  in  the  deed.  I  need  not  refer  further  to 
their  nature  than  to  say  that  they  do  not  at  all  apply  to  that  portion 
of  the  deed  containing  the  parcels  of  the  lands,  in  which  case,  as 
Counsel  suggested  in  argument,  a  question  might  have  arisen  of 
a  different  kind.  With  those  parts  of  the  deed  we  have  nothing 
to  do  ;  because  if  the  alterations  were  such  as  to  make  it  impossible 
to  say  that  the  lands  in  question  passed  at  all,  it  would  be  a  strong 
measure  to  hold  that  this  deed  could  have  any  operation  what- 
ever. Alterations,  however,  do  appear  on  the  face  of  the  deed,  in 
other  parts  of  it ;  but,  as  I  have  said,  they  are  not  alterations 
that  raise  the  least  question  of  doubt  or  difficulty  as  to  its  having 
passed  by  assignment,  and  purporting  to  have  passed  by  assignment 
to  the  plaintiff  the  lands  which  are  the  subject-matter  of  this  eject- 
ment. That  was  the  operation  of  the  deed.  The  assignment^ 
therefore,  at  the  time  the  deed  was  executed,  was  free  from  any 
objection  of  this  sort,  which  could  be  relied  upon ;  for  there  can 
be  no  question  that,  at  the  time  the  deed  was  originally  executed, 
there  was  nothing  upon  it  in  the  way  of  alterations  to  raise  any 
ambiguity.  That  raises  the  question  whether  the  alterations  were 
made  before  or  after  the  execution  of  the  deed:  and,  beyond  all 
doubt,  the  alterations  were  made  after  that  time ;  and  therefore,  at 
the  time  the  deed  was  executed,  it  was  a  perfect  deed  to  all  appear- 
ance, and,  if  it  operated  at  all,  it  operated  to  pass  by  assignment  the 
term  for  years  in  those  lands,  which  was  then  vested  in  the  defend- 
ant.  But  as  alterations  have  been  subsequently  made,  and  as  it  is 
admitted  that  there  are  alterations  in  it  now,  more  or  less  material 
(we  may  take  them  to  be  material,  except  that,  as  I  said  before,  they 
do  not  raise  any  question  as  to  the  lands  which  passed),  and  as 
it  has  been  found  by  the  jury  that  these  alterations  were  made  by 
the  plaintiff,  and  fraudulently  made,  it  is  said  that  those  alterations 
wiU  have  the  effect  of  divesting  the  title  which  passed  when  the  deed 
was  executed,  and  when  it  was  in  a  perfect  state.    Now  I  take  it 
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E.  T.  1858.  that  the  authorities  cited  put  it  beyond  all  doubt  that  no  alterations, 
\   .y*   even  if  made  by  the  party  who  offers  the  deed  in 


can 


STEWART 
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prevent  its  being  received  in  evidence  for  the  purpose  of  ascertain- 
ing the  state  in  which  it  was  when  it  was  executed,  and  Ibr  the  pur- 
pose of  showing  that  it  was  in  a  state  and  condition  in  which  it 
operated  to  pass  the  estate.     Alterations  by  the  party    wrill  not 
prevent  its  being  oflbred  in  evidence  for  the  purpose  I  have  referred 
to,  viz.«  of  showing  that  it  did  pass  an  estate  at  the  moment  of  its 
execution ;  and  such  subsequent  alterations,  though  they  will  have 
the  effect  of  avoiding  the  deed  as  to  matter  subsequent  to  the  titk 
given  at  its  execution,  yet  will  not  avoid  the  deed  as  to  the  title 
given  at  the  time  of  its  execution,  and  when  it  was  in  a  perfect  state. 
As  to  any  subsequent  rights,  as  to  anything  that  accrued  alter  the 
alteration,  it  is  null  and  void  from  the  moment  it  is  altered ;  boi 
looking  back  to  antecedent  time,  it  is  valid  and  subsisting,  and 
admissible  in  evidence  to  show  that  it  did  pass  an  estate. 

Originally,  when  lands  passed  by  livery  of  seisin,  a  distinction 
of  this  kind  was  taken ;  though  the  charter  of  feoffment,  stating 
the  uses  to  attend  the  estate  in  future,  was  altered  subsequently  to 
its  execution,  the  alteration  of  that  deed  never  divested  the  estate 
once  passed,  or  destroyed  the  seisin.    When  the  modes  of  passing 
estates  were  varied,  and  when,  instead  of  being  passed  by  livexy 
of  seisin,  they  were  passed  by  the  efficacy  of  a  deed,  whether 
operating  under  the  Statute  of  Uses,  or  operating  by  way  of  grant, 
the  principle,  which  originally  was  confined  to  charters  of  feoffment 
was  transferred  to  instruments  operating  by  way  of  lease  and 
release,  or  by  grant.    That  this  is  so  the  authorities  which  have 
been  referred  to  plainly  show.     The  case  which  occurs  to  mj 
memory  on  the  subject  is  Bolton  v.  The  Bishop  of  Carlisle  (a) ; 
and  the  passage  in  Bullet's  Nisi  Prius^  and  all  subsequent  cases, 
recognise  the  same  principle.   With  respect,  therefore^  to  the  ground 
on  which  we  are  called  upon  to  defeat  this  deed,  on  the  assumption 
of  those  alterations  having  divested  the  estate,  we  are  of  opinion 
that  there  is  nothing  to  support  that  argument.    The  next  ground 
is,  that  we  ought  to  hold  the  deed  void  for  an  inherent  defect ;  that 


(a)  2  H.  Bl.  200. 
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it  is  a  deed  impeachable  for  fraud,  for  a  suggestion  of  falsehood,  and  E.  T.  1858. 

a  suppression  of  truth,  a  deed  in  fact  to  be  avoided  in  a  Court 

of  Law  for  a  misrepresentation  in  respect  of  some  matters  stated 

in  it.     It  would  be  a  curious  thing  if  a  Court  of  Law  were  to 

avoid  this  deed,  whereby  the  parties  would  be  placed  in  an  entirely 

different  situation,  with  respect  to  what  was  just  and  equitable 

between  them,  from  what  they  would  be  if  the  deed  were  avoided 

in  a  Court  of  Equity.    A  Court  of  Law  would  thus  avoid  a  deed 

for  fraud,  and,  by  avoiding  it,  itself  commit  a  fraud  on  one  of  the 

parties ;  for  it  would  leave  the  lands  and  the  consideration  for  the 

lands  in  the  hands  of  one  of  the  parties.     This  case  is  directly 

within  the  principle  of  what  is  laid  down  by  Burton,  J.,  in  Hopen' 

den  V.  7¥//y,  that  the  Court  will  not  set  aside  a  deed  on  the  ground 

of  fraud,  when  it  is  incompetent  to  do  justice  between  the  parties, 

but  will  leave  them  to  the  only  tribunal  which  can  do  justice 

between  both,  and  will  not,  while  professing  to  do  justice  on  the 

ground  of  fraud,  itself  be  accessory  to  a  fraud.    It  is  not  necessary 

to  go  further  into  the  case.      One  or  two  doubtful  cases  were 

referred  to,  but  certainly  very  distinguishable  from  the  present  upon 

the  point  I  have  referred  to,  viz.,  the  impossibility  to  do  justice 

between  the  parties.     There  may  be  some  simple  cases  of  fraud, 

in  which  the  Court  could  do  justice  between  both  parties  by  avoiding 

the  instrument  altogether ;  it  may  be  so.    I  do  not  think  it  necessary 

to  consider  these  cases  further,  the  more  so  because  unquestionably 

if  they  go  to  establish  the  proposition  that  a  Court  of  Law  can 

set  aside  a  deed  in  every  case  in  which  a  Court  of  Equi^  can  do 

so,  they  announce  a  proposition  opposed  to  every  principle  down 

to  themselves,  and  go  far  to  destroy  acknowledged  land-marks  of 

property. 

I  have  thus  gone  through  the  case,  I  fear  rather  imperfectly,  but 
we  are  desirous  not  not  to  delay  the  decision,  and  we  are  all  of 
opinion  that  the  judgment  of  the  Court  of  Exchequer  should  be 
affirmed* 
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E.T.  1858. 

Qu§m'§B€aek 


ROW£   V.   FAREN. 


(Queen's 


April  le. 


In  an  action  ACTION  for  breach  of  contract. — Count :  and  also  for  that,  in  coo' 

for  the  breach 

of  a  contract,  ttderation  that  the  plaintiff  would  buy  of  the  defendant  200  barrela 

for   the    sale, 

by  the  plaintiff  of  flax-seed,  at  fifty  shillings  per  barrel,  the  defendant  promised  the 

ant,  of  200  pf^imiiff  to  deliver  to  him  the  same  Jlax^eed^  and  thai  the  same 
drnnao^^i  «AotiU  he  extra  dean  seed^  and  new  Riga,  of  the  growth  of  1856 ; 
'^'^lA %f  ^^  ^^^  phtintiff  afterwards,  and  on  or  about  the  2nd  of  Februaiy 
1^*^®  1857,  bought  of  the  defendant  the  said  flax-seed  at  the  price  afore- 
red,  that  it  gaid,  and  paid  him  for  same ;  and  it  thereupon  and  thereby  became 
was  the   duty       ^  *^  ^  ^ 

of  the  defend,  and  was  the  duty  of  the  defendant  to  deliver  to  the  plaintiff  extra 
ant  to  deliTer 
to  him  '*  extra  dean  new  Riga  flax-seed,  of  the  growth  of  1856,  and  which  shouid 

flax-seed,  of  ^  goody  sound  and  merchantable, — ^Breach :  that  the  flax-seed 
l^e'^whuA  delivered  to  the  plaintiff  was  bad,  dirty  and  unsound,  and  un- 
wMi^inufiiMr'  merchantable  ;  in  consequence  whereof,  the  said  seed,  having  beea 
^'^^■^^^^^  .  sown,  missed  and  failed  in  great  party  and  only  partially  produced 

as  breach,  that  a  cropi  which  crop  was  weak,  poor  and  unprofitable ;  and  by  reason 

tne  seeQ   was 

bad,  dirty,  nn-  of  the  premises,  the  said  seed,  at  the  time  of  the  delivery  thereof 

sound  and  nn- 

merchantable.   instead  of  being  worth  fifty  shillings  per  barrel,  was  not  worth 

di^^r^SS  more  than  twi  shillings  per  barrel ;  whereby,  &c 

flie  contract  Demurver«*-~FirBt^  that  it  does  not  appear  from  the  said  count 
being  express  ^  '^'^ 

initstenns,no  |]iat  U  was  the  duty  of  the  defendant  to  deliver  good,  sound  and 
wanrantjreoiud 

be  implied  in  merchantable  seed  to  the  plaintiff:  or,  secondly,  that  there  was  any 

itihattheflax-  »  ^» 

seed  should  be  contract,  expressed  or  implied,  that  the  fliax-seed,  in  the  said  count 

good,     sound 

and  merchant-  referred  to,  should  be  good,  sound  and  merchantable.   Thirdly,  that 

it  appears  firom  the  said  count,  that  the  defendant  contracted  with 
the  plaintiff  that  the  said  flax-seed  should  be  extra  clean  seed,  new 
Riga,  ot  the  growth  of  1856,  and  that  therefore  no  warranty  or 
contract  can  be  implied  that  the  seed  was  good,  sound  and  mer- 
chantable.   Fourthly,  that  the  plaintiff  and  defendant  entered  into 
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a  special  agreement  with  respect  to  the  quantity  and  description  B.  T.  1853. 
of  the  said  fiax-eeied. 


W,  Johns^  in  support  of  the  demurrer. 

The  plaintiff  declares  upon  a  contract  to  deliver  200  barrels  of 
flax-seed,  ^^  extra  clean  seedj  new  Riga^  of  the  growth  of  1856  ;** 
but  to  this  express  warranty  he  seeks  to  add  an  implied  warranty, 
that  the  seed  should  be  good,  sound  and  merchantable.  An  express 
warranty  cannot  be  so  extended  by  imptication  :  Parkinson  v. 
Lee  (a) ;  Dickson  v.  Zizinia  {b) ;  Owens  v.  Dunbar  («).  The  cases 
of  implied  warranty  in  the  sale  of  goods  manufactured  for  a  par« 
ticular  purpose  do  not  apply  to  this  case,  which  is  not  that  of  a 
manufactured  article. 


mows 


FABSlf. 


D.  Lynch  and  A  Stephens^  contra. 

It  is  conceded  that  an  express  warranty  cannot  be  enlarged  by 
anything  contrary  to  its  terms.  The  distinction  contended  for  is 
that,  in  sale  by  sample,  the  maxim  ** caveat  emptor**  applies,  and 
nothing  further  is  required  than  that  the  goods  should  be  equal 
to  the  sample :  but  in  sales  not  by  sam^^e,  and  where  the  express 
warranty  extends  only  to  the  class,  and  not  to  the  quality  of  the 
goods  (which  is  the  present  case),  the  general  implied  warranty  diat 
the  goods  should  be  of  merchantable  quality  is  not  excluded :  GW- 
diner  t.  Crray(d). — [Cbampton,  J.  Suppose  the  defendant  had 
taken  issue  on  this  count,  and  had  proved  that  the  flax-seed  cor- 
responded with  the  express  terms  of  the  contract,  could  yon  go  on 
to  show  that,  although  the  plaintiff  had  performed  the  contract,  yet 
the  seed  was  not  merchantable  ?]— -That  is  the  question  to  be 
decided ;  if  the  seed  was  rotten  and  utterly  worthless^  would  it  be 
an  answer  to  say  that  it  corresponded  to  the  express  terms  of  the 
contract  ?  In  Button  v.  Warren  («),  Parke,  B.,  says : — *'  It  has  long 
*'been  settled  that,  in  commercial  transactions,  extrinsic  evidence 

(a)  2  East,  814. 
(6)  10  C.  B.,  G02. ;  8.  C,  15  Jiur.  359;  20  L.  J.,  C.  P.,  78. 
(0  12  Ir.  Law  Bep.  304.  (d)  4  Camp.  144. 

(«)  1  H.  &  W.  406, 475. 
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K  T.  1858.  '^of  cnBtom  aad  nsage  is  admusible  to  annex  inddentB  to  writftei 

^contracts,  in  matters  with  respect  to  which  thej  are 


[Lbfrot,  G.  J.    What  then  becomes  of  the  mle  **  expressum  Jaeii 
eessare  taciturn  f**   Where  a  party  measures  his  liability  by  express 
contract,  it  cannot  be  enlai^ed  by  implication.] — The  express  con- 
tract refers  only  to  the  class  of  the  goods. — [Ceamftok,  J.  Suppose 
a  horse  is  warranted  to  be  only  five  years  old^  and  trained  to  single 
and  double  harness,  but  it  turns  out  that  the  horse  is  unsound, 
could  an  action  be  maintained  for  the  unsoundness  ?] — ^Horses  are 
commodities  subject  to  peculiar  rules.    We  do  not  seek  to  enlarge 
the  warranty,  because  it  applies  only  to  a  particular  class  of  the 
commodity,  namely,  that  the  seed  should  be  ^^  extra  clean^  which 
indicates  a  class  of  flax-seed  well  known  in  trade,  but  is  wholly 
silent  as  to  quality.    This  warranty  is  one  which  the  law  implies, 
and  it  would  not  be  excluded  even  by  a  written  warranty.    Chief 
Justice  Tindal,  in  Shepherd  v.  Pybue  (a),  says : — ^*^  We  think  the 
**  distinction  to  be  taken  is,  that  where  the  warranty  is  one  which 
'Hhe  law  impUes,  it  is  clearly  admissible,  notwithstanding  there 
''  be  a  written  contract.'' — [Lefxot,  C.  J.    K  the  contract  were  for 
flax-seed  fit  for  growth,  that  would  raise  the  liability  which  yon 
seek  to  impart  to  this  contract ;  but  there  are  no  such  words  here, 
and  you  cannot  import  a  new  term  into  the  contract.    There  is  no 
averment  in  the  plaint  that  the  contract  was  founded  upon  any  eoUo- 
^tfitim  at  the  time  when  the  contract  was  made,  warranting  that  the 
seed  should  be  good,  sound  and  merchantable.] — Shepherd  v.  Pybui 
was  decided  upon  the  authority  of  the  rule  laid  down  in  Chanter 
V.  Hophins{b\  namely,  that  the  article  sold  shall  be  fit  for  the 
purpose  for  which  it  was  intended  by  the  purchaser ;  and  the  more 
recent  cases,  Dichson  v.  Zizinia  (c),  and  Longmeid  v.  HoUiday  (d)^ 
also  establish  the  same  principle. — [Lefbot,  C.  J.    Suppose  when 
the  defendant  sold  this  seed,  the  cargo  was  sound  at  Riga;  but 
by  a  fatality  on  the  voyage,  such  as  by  heating  or  the  like,  it 
became  unsound,  could  you  imply  a  warranty  that  it  should  be 

(a)  8  M.  &  G.  866,  878.  (6)  4  M.  &  W.  S99. 

(c)  Svpra. 
[d)  6  Ezch.  761 ;  S.  C,  20  L.  J.,  Ezch.,  430. 
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8onnd  on  delivery?] — No,  that  would  be  a  sale  of  a  specific  cargo  E.  T.  1858. 

Qii«efi*t  Bench 
St  a  specific  time  and  place,  and  the  contract  would  therefore  apply 

to  the  cargo,  as  it  was  at  that  time  and  place.  The  present  case 
is  not  a  contract  for  specific  goods. — [Cbampton,  J.  Can  we 
decide  for  you  without  overruling  Owens  v.  Dunbar  f"] — In  that 
case  the  distinction  which  we  contend  for  was  not  taken,  because 
there  a  specific  cargo  was  sold,  and  therefore  no  warranty  could 
be  implied. — [Lbfbot,  C.  J.  Yon  must  show  that,  where  a  par- 
ticular warranty  is  given,  an  additional  warranty  can  be  implied. — 
CBribh,  J.  The  plaint  ought  to  have  averred  a  contract  to 
deliver  good,  sound  and  merchantable  seed;  but  instead  of  that, 
it  avers  that  by  a  contract  to  deliver  seed,  there  is  raised  a  contract 
to  deliver  good,  sound  and  merchantable  seed :  that  is  an  averment 
which  the  defendant  cannot  traverse,  because  it  would  be  traversing 
matter  of  law.] 

They  also  cited  Smith's  Mercantile  Law^  5th  edition,  p.  489* 


Jcy^  in  reply. 

There  is  no  such  distinction  as  is  contended  for  on  the  other 
side,  between  the  sale  of  a  mercantile  article  by  sample  and  without 
sample ;  the  real  distinction  is  between  an  article  which  a  person 
undertakes  to  manufacture  and  that  which  he  merely  sells  without 
manufacturing  it :  Bluett  v.  Osborne  (a) ;  Addison  on  Cont,  4th 
ed.,  p.  230.  That  distinction,  however,  has  no  application  to  the 
present  case. 

Lbfbot,  C.  J. 

We  must  allow  this  demurrer.  We  have  already  stated  our 
reasons  during  the  course  of  the  argument. 

Demurrer  allowed. 

(a)  1  Stork.  384. 


VOL.  8. 


71- 


50  COMMON  LAW  REPORTS. 


R  T.  1858. 
QueeH*$  Bench 


THE  QUEEN,  at  the  Prosecution  of  KYRAN  HENNESSY, 

V. 

THE  JUSTICES  OF  THE  PEACE  OP  THE  KING'S 

COUNTY.* 

April  2i, 
When  Magis-  A  conditional  ordek  was  obtained  on  the  26th  of  January  1858, 
a  discretion  calling  upon  certain  Justices  of  the  Peace  for  the  King's  County, 
by  Act  of  Par-  therein  named,  to  show  cause  why  they  should  not  grant  to  the  said 
Court^^f  ^  ^  Kyran  Hennessy  a  certificate,  in  accordance  with  the  17  &  18  Vie., 
in^Se'abwsnce  ^  ®^»  entitling  the  said  Kyran  Hennessy  to  apply  for  and  obtain  a 

of  any  allega-  renewal  of  an  excise  license  to  sell  spirits,  porter,  &c.,  at  his  houBe 
tion  of  comip.  '^        '  '^ 

tion,   has    no  ^i  Bannagher,  where  he  had  been  duly  licensed  to  sell  the  same 
jarisdiction  to 

review  or  con-  for  the  year  immediately  preceding  that  application.    It  appeared, 
trol  snch  dis- 
cretion ;   and,  from  the  affidavits  in  the  case,  that,  on  the  12th  of  October  1857» 
therefore,    the 
Conn  refused  Hennessy  applied  to  the  Magistrates,  at  the  Petty  Sessions  at  Ban- 

gistrates  to      u&gher,  for  a  certificate,  in  order  to  obtain  a  renewal  of  his  license 

loite  o^  ^^I  ^  ^^  ^®^*  P^i'^'''  spirits,  &c.,  in  the  town  of  Bannagher,  pursuant 

acter    to   a      to  the  17  &  18  Vic,  c.  89,  s.  11,  which  certificate  was  refused,  on 
par^,  to  ena-  »  »  »  » 

Die  him  to  ob-  t^^  grounds  that  he  had  been  convicted  of  selling  spirits  without  a 
tain  an  excise  ^  or 

license,  pnrsa.  license,  previous  to  his  then  application ;  and  also  because  a  threat- 
ant   to    the 

17  &  18  Fic,  ening  notice  had  been  addressed  to  a  member  of  the  Bench  of 
c.  89,  8. 11,  the 

Magistrates       Magistrates,  warning  him  not  to  interfere  in  preventing  Hennessy 
having    consi- 
dered the  ap.  from  obtaining  such  certificate.     From  this  order  of  the  Magistrates 

ref^d  it.  °    ^^  Petty  Sessions  Hennessy  appealed,  under  the  18  &  19  Ftc,  c.  62, 

to  the  next  Quarter  Sessions,  when,  the  matter  having  been  heard, 

the  order  of  the  Petty  Sessions  Court  was  affirmed. 


Macdonogh  (with  him  />.  Lynch  and   W.  A.   Exham)  now 
showed  cause. 

The  17  &  18  Ftc,  c.  89,  prescribes  the  mode  in  which  the  party 

*  Pbrbin,  J.,  absente. 
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is  to  obtain  the  certificate,  which  entitles  him  to  a  renewal  of  his  E.  T.  1858. 

Queen*8  Bench 
license.     If  the  Magistrates  refuse  to  grant  the  certificate,  the     v— % ' 

THE    QUEEN 

18  &  19  Vic»j  c.  62,  gives  the  party  who  feels  himself  aggrieved  by  ^^ 

such  refusal  an  appeal  to  the  Quarter  Sessions.      Hennessy  has  justices  of 

appealed  to  the  Quarter  Sessions,  and  that  Court  has  affirmed  the 

order  of  the  Magistrates.    If  a  further  appeal  lie  to  the  Court  of 

Queen's  Bench,  then  what  necessity  was  there  for  giving  an  appeal 

to  the  Quarter  Sessions  ? — [Lefbot,  C.  J.     Have  not  the  Magis- 

trates  exercised  their  discretion  ?    If  they  act  corruptly,  the  party 

aggrieved  may  apply  for  a  criminal  information  against  them.] — 

Tes ;   and  that  Is  the  criterion   adopted  by  Lord  Ellenborough 

in  Rex  v.  The  Justices  of  Kent  {a), — [He  was  then  stopped  by  the 

Court.] 

The  SolieiioT' General  (with  him  FF.  •/.  Sidney). 

Although  the  Magistrates  have  acted,  yet  they  have  done  so 
upon  mistaken  grounds.  By  the  1 2  Vtc,  c.  16,  s.  5  (Justices  Pro' 
tection  Act),  the  Court  is  empowered  to  direct  the  Magistrates 
as  to  what  is  their  duty  in  certain  cases. — [Lefbot,  C.  J.  That 
section  only  applies  where  the  Magistrates  refuse  to  act.] — True; 
but  as  they  have,  in  this  instance,  unquestionably  acted  under  a  mis- 
take, the  applicant  only  asks  that  this  Court  would  pronounce  an 
opinion  which  would  serve  as  a  guide  to  the  Magistrates  in  such 
cases  for  the  future. — [Lefrot,  C.  J.  An  appeal  is  given  to  the 
Quarter  Sessions  from  the  decision  of  the  Magistrates;  you  have 
appealed,  that  appeal  has  been  decided  against  you ;  how  then  can 
"we  go  behind  that  decision?] — By  the  18  &  19  Ftc,  c.  62,  on  an 
appeal  against  an  order  of  refusal,  the  grounds  upon  which  the 
Magistrates  refused  to  grant  the  certificate  must  be  set  out;  and 
it  is  as  to  the  legality  of  these  grounds  that  we  ask  for  the  decision 
and  direction  of  the  Court. — [O'Bbien,  J.  Does;,  not  the  Act  of 
Parliament  leave  it  in  the  discretion  of  the  Magistrates  to  form  an 
opinion  as  to  the  character  of  the  person  seeking  the  certificate  ? — 
They  have  exercised  that  discretion ;  and  I  find,  upon  referring  to 
Mr.  Leving^s  book  (6),  in  the  note  to  section  5  of  12  Ftc,  c.  16, 

(a)  14  East,  395.  (6)  Lev.  Just.  Man.,  2iid  ed.,  p.  7. 
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E.  T.  1858.  that  he  cites  a  caae  of  CUe  t.  0$ban^{a\  which  decides  this  very 
^!^-^,r"^  '  point,  that  when  the  Magistrates  have  not  refused  to  act^  bat  have 

THE     OOEKH 

done  what  they  believed  to  be  their  daty,  this  Court  will  not  inter- 
jusTicES  or  fere. — [Cramptoh,  J.  I  do  not  think  we  have  any  jurisdiction 
KiHO  s  CO.  ^^  ^^  giyea  us  by  the  statute,  except  in  cases  where  the  Magistrates 
refuse  to  act  officially.] — They  also  cited  The  Qtisen,  a/  aupraee- 
etUion  of  F.  Durham^  v.  The  Guardiam  of  the  Poor  of  the  North 
Dublin  Union  {b)» 

Cause  shown  allowed,  with  OQSt& 

(a)  21  L.  J.,  M.  C,  112.  (6)  2  Ir.  Jar.,  N.  S.,  809. 


FREEMAN  v.  KELLETT.* 
April2L 

Where  the  ori-  MoTioN  to  set  aside  the  summons  and  plaint,  and  all  subsequent 
gmal  writ  of 

■mnmoiu  and  proceedings  in  the  action,  on  the  ground  that  the  original  writ  of 
plaint,  and  the 

copy  senred,    summons  and  plcdnt,  since  the  issuing  and  sealing  thereof^  and  as 
are,  after  seal- 
ing, altered      well  as  the  copy  served  on  the  defendant,  had  been  altered  without 

anthoritr  of  ^^^  leave  of  the  Court,  by  the  substitution  of  the  words,  '*  thirty^five 
the  defendimt.  P^^^^^t"  instead  of  "  fifty  pounds,"  as  the  claim  for  damages  in  the 
thcTalt^^on^  Summons  and  plaint.  It  appeared  by  the  affidavit  of  the  defendant's 
goea  to  trial     attorney,  that,  upon  the  7th  of  December  1857,  a  writ  of  summons 

although  under  and  plaint  issued  out  of  this  Court,  and,  upon  the  11th  of  December 
protest,  and  a 

verdict  is  found  following,  a  copy  of  the  same  was  served  upon  the  defendant,  which 

against   him, 

the  Court  will  purported  to  demand  the  sum  of  £35,  commission  fees  on  a  sum  of 

not,   after  the    ^ 

trial,  set  aside  ^700,  payable  by  the  defendant  to  the  plaintiff,  in  respect  of  the 

ingt.^^^ere  pl&i°1^iff 's  sale  to  the  defendant  of  certain  lands.     That  a  defence 

toSt°!^  was  filed  on  the  4th  of  January  1858,  and  notice  of  trial  served  on 

inralidity  of 

the  proceedings,  by  reason  of  such  alteration,  his  proper  course  is  to  retire  from 

any  further  proo^eding  in  the  cause. 

The  alteration  of  a  writ,  after  it  has  been  sealed,  without  the  authority  of  the 
Court,  is  wholly  inexcusable,  and  the  Court  will  visit  such  delinquency  with  the 
utmost  sererity. 

*  Coram  Lefbot,  O.  J.,  Cbamptom  and  Pbriun,  J  J. 
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the  21  St  of  January  1868 ;  that,  on  the  4th  of  Fehroary  1868,  the  E.  T.  1858. 

defendant's  attorney,  for  the  first  time,  discovered  that  the  words 

*^  thirty-five  pounds  "  were  written  on  an  erasure  in  the  copy  writ 

which  had  been  served,  and  thereupon  made  inquiry  in  the  Seal 

office,  when,  upon  examination  of  the  seal-book,  it  appeared  that 

the  original  writ,  at  the  time  of  the  sealing,  was  brought  for  the 

sum  of  £50,  and  that  the  docket  lodged  by  the  plaintiff's  attorney 

at  the  time  of  the  issuing  of  the  writ  was  for  the  sum  of  £50. 

That,  upon  examination  of  the  original  writ  upon  the  file,  the  sum 

of  £36   appeared  to  have  been  written  upon   an   erasure  in  the 

several  places  where  it  occurred.     That,  on  the  4th  of  February 

1868,  when  the  case  was  in  the  list  for  hearing,  the  defendant's 

attorney  served  notice  on  the  plaintiff's  attorney,  acquainting  him 

with  the  fact  of  the  alteration  in  the  summons  and  plaint,  and 

cautioning  him  against  taking  any  further  proceedings  in  the  cause, 

and  informing  him  that  he  would  attend  the  trial  under  protest. 

The  action  was  tried  on  the  11th  of  February  1868.    Previously, 

however,  to  the  commencement  of  the  trial,  the  defendant's  Counsel 

called  the  attention  of  the  Court  to  the  alteration,  and  stated  that 

he  appeared  under  protest  against  the  proceedings  already  had  in 

the  cause.     The  tibial  proceeded,  and  a  verdict  was  found  for  the 

plaintiff. 


JR.  Dowse  (with  him  R,  Armstrong),  in  support  of  the  motion. 

This  alteration,  without  the  leave  of  the  Court,  made  the  writ 
a  nullity,  independently  of  the  question  of  waiver  altogether.-^ 
[LsFBOT,  C.  J.  You  appeared,  and  took  your  chance  of  the  trial, 
and  put  the  other  party  to  all  the  expense  of  a  trial,  and  now  you 
come  to  disturb  all  these  proceedings  when  there  is  a  verdict  against 
you.] — Yes;  I  admit  I  must  go  that  length.  This  is  something 
mora  than  a  mere  irregularity :  M^Keogh  v.  Hurst  (a).  By  section  8 
of  the  Common  Law  Procedure  Act  1853,  every  action  is  to  be 
commenced  by  a  writ  of  summons  and  plaint,  to  be  authenticated  by 
the  seal  of  the  Court,  and  a  seal-book  is  to  be  kept ;  the  sealing 
is  the  terminus  a  quo.    In  this  case,  no  writ  has  been  sealed ;  there 


(a)  3  Ir.  Jur.,  N.  S.,  92. 
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E.  T.  1858.  is  no  sach  writ  as  the  present  for  £35,  sealed  with  the  seal  of  the 

Court.  By  the  40th  General  Order  1854,  no  amendment  of  anj 
pleading  can  be  made,  except  by  order  of  the  Coart.  The  writ 
must  be  considered  as  issuing  when  it  is  re-sealed :  Coleridge,  J., 
in  Knight  v.  Warren  (a) ;  and  from  the  time  of  re-sealing  it 
becomes  a  new  writ :  Ashburton  v.  Syhes  (6).  There  is  a  differ- 
ence between  an  irregularity  and  a  nullity;  the  former  may  be 
waived  by  the  subsequent  acts  of  the  opposite  party;  the  latter 
cannot:  Per.  Prae,,  p.  1038 ;  Temple  ▼.  ffamiiton(e) ;  C%tV.  Arek, 
Pracy  p.  1375,  9th  ed.  Siggers  v.  Sansom(d)  was  the  substitu- 
tion of  the  name  of  one  county  for  that  of  another.  In  Te^lar  t. 
Phillips  (e)f  the  service  of  the  process  was  on  Sunday ;  and  in  both 
cases  the  proceedings  were  set  aside.  In  Cooper  v.  Kerby  (f)^  the 
Court  considered  the  alteration  more  than  a  mere  irregularitj. — 
PLefrof,  C.  J.  There  was  no  appearance  in  Cooper  v.  Kerby.'] — 
Tes,  there  was  the  parliamentary  appearance. — [Cbamptobi,  J.  But 
there,  the  parliamentary  appearance  was  a  nullity,  not  having  been 
founded  on  the  statute.] — These  proceedings  are  defective  ab  initio, 
and  therefore  no  question  of  waiver  can  arise;  if  the  waiver  is  mate- 
rialy  there  has  been  no  waiver ;  for  we  distinctly  apprise  the  plaintiff 
that  we  intend  relying  on  this  objection :  Chii.  Arch.  Prao.^  p.  1378, 
9th  ed. 


The  Solicitor' General  (with  him  0*DriscoU\  contra. 

In  all  these  cases,  two  circumstances  must  be  taken  into  consider- 
ation ;  first,  is  there  any  fraud  in  the  matter?  secondly,  is  an  injury 
done  to  the  opposite  party  by  the  alteration  ?  Here  no  injury  could 
be  done,  as  it  is  perfectly  immaterial  whether  £50  or  £35  was  in 
the  writ ;  as,  had  it  been  £50,  the  party  could  have  paid  the  £35 
into  Court,  and  defended  the  balance.  The  defendant,  by  going  to 
trial,  has  waived  the  irregularity  here :  1  Chit.  Arch.  Prac.y  p.  190, 
9th  ed.,  and  the  judgment  of  Lord  Brougham,  in  Taylor  v.  Clem^ 


(a)  7  DowL  Pr.  Cas.  663. 
(c)  S.  &  B.  271. 
(e)  3  Eut,  155. 


(6)  1  Dowl.  &  L.  133. 
(<0  2  DowL  Fr.  Caa.  745. 
09  5  Jr.  Law  Bep.  254. 
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son{a), — [Lbfbot,  C.  J.    These  cases  are  all  upon  the  question  of  E.  T.  1858. 

,  11.  Queen's  Bent^ 

waiver;  but  we  want  an  authority  which  shows  that  where  a 

party  alters  a  writ,  after  the  seal  of  the  Court  has  been  affixed 
to  it,  the  Court  will  allow  such  a  proceeding  to  stand.] — In  Farwig 
y.  Cockerion  (5),  the  objection  was  taken  before  the  cause  was  called 
on,  and  before  the  jury  was  sworn.  When  a  party  comes  in  to 
set  aside  proceedings  for  irregularity,  he  must  do  so  at  the  earliest 
moment.  Here,  the  defendant  had  notice  of  the  irregularity  on  the 
4th  of  February,  and  yet  he  goes  to  trial,  and  takes  his  chance ; 
and,  when  the  verdict  is  against  him,  he  then  comes  here  to  set 
aside  the  whole  proceedings — a  course  of  conduct  which  this  Court 
will  not  sanction.  In  Cooper  v.  Kerby(c)j  the  alteration  was  a 
most  material  one,  and  the  Court  had  no  jurisdiction.  When  a 
writ  is  re-sealed  within  the  six  months  prescribed  by  the  statute, 
it  bears  date  as  of  the  original  sealing ;  but  not,  if  it  be  not  sealed 
within  the  six  months:  Black  v.  Green (d).  In  this  case  there 
was  no  hurry,  no  snatching  of  judgment;  and,  if  necessary,  to  pre- 
vent injustice  being  done,  the  Court  can  order  the  writ  to  be  sealed 
nunc  pro  tunc  :  Ashburton  v.  Sykes  («). 


JR.  Armstrong  replied. 

Thb  is  not  such  an  irregularity  as  can  be  waived  by  the  defend- 
ant's appearance  at  the  trial.  The  doctrine  of  waiver  is,  that  it  is 
a  step  by  the  party  who  is  aware  of  the  misprision,  showing  an 
intention  not  to  take  any  notice  of  it.  Here,  on  the  contrary,  there 
IB  no  silence,  but  a  distinct  notice  given  of  the  objection,  and  that 
the  defendant  would  attend  the  trial  under  protest.  What  is  it 
that  gives  the  Court  jurisdiction?  It  is  the  seal  of  the  Court. 
The  settled  law  is,  that  if  there  be  the  least  alteration  in  the  writ, 
without  the  leave  of  the  Court,  the  writ  is  a  nullity.  Can  it  be 
said  that,  if  a  verdict  pass  under  protest,  that  the  party  cannot 
come  in,  and  try  to  set  aside  the  proceedings  ?    It  cannot  be  said 

(a)  11  CI.  &  Fin.  610,  643.  (&)  6  Dowl  Fr.  Cas.  337. 

(c)  Supra. 

(<0  15  C.  B.  202 ;  8.  C,  Anon.,  3  Com.  Law  Bep.  38 ;  18  Jnr.  1017 ; 

24L.  J.,  C.  P.,  I. 

(0  1  D.  ft  L.  183. 


56 


COMMON  LAW  REPORTS. 


E.  T.  1858.  that  the  defendant  is  not  prejudiced.    There  is  no  caae  in  which 

an  alteration  has  been  made  in  the  writ,  that  the  writ  has  not  been 
re-sealed ;  the  invariable  practice  of  the  officers  of  the  Ck>art  beiof 
to  stamp  the  very  place  where  the  alteration  has  been  made,  with 
the  seal  of  the  Court.  It  is  not  a  legitimate  mode  of  arguing  from 
all  the  consequences  wjiich  may  possibly  result  from  setting  aside 
these  irregular  proceedings. — [Lefbot,  C.  J.  Might  not  the  wit- 
nesses have  been  indicted  for  perjury,  if  they  had  sworn  falsely  upon 
the  trial  ?] — ^No ;  there  was  no  cause  before  the  Court. 


Lefrot,  C.  J. 

The  motion  before  the  Court  in  this  case  is,  to  set  aside  proceed- 
ings on  which  a  trial  has  taken  place,  and  a  verdict  been  obtained, 
upon  which  the  plaintiff  would  be  entitled  to  enter  up  judgment ; 
and  at  this  stage  of  the  proceedings  the  present  motion  is  made 
to  set  aside  all  that  has  taken  place.  I  may  observe  in  the  out- 
set, that  this  is  not  a  motion  made  for  the  purpose  of  vindicating  the 
authority  of  the  Court,  and  punishing  the  delinquency  of  any  party 
who  may  appear  to  the  Court  to  have  intermeddled  with  its  records. 

The  facts  which  appear  before  us,  for  the  purposes  of  this  motion, 
are  the  following : — The  plaintiff's  attorney  gave  correct  instructions 
for  the  issuing  of  a  writ  against  the  defendant,  "  on  foot  of  a  claim 
*'for  £35,  being  the  amount  of  the   plaintifi^s  commission  fees, 
''  at  £5  per  cent  upon  the  sum  of  £700 ; "  and  thus  the  nature  of  Uie 
transaction,  and  the  materials  for  what  I  may  call  self-correction 
exist,  as  far  as  we  can  see,  upon  the  face  of  the  proceedings.    It  ap- 
pears that  the  writ,  as  originally  sealed,  was  for  £50 ;  and  I  must 
take  it  for  granted  that  the  indorsement  thereon  was  according  to 
the  terms  of  the  body  of  the  writ,  namely,  that  although  in  the  body 
of  the  writ  the  amount  claimed  was  £50,  yet  that  the  indorsement 
was  for  commission  fees  at  £5  per  cent,  on  £700,  which  would  only 
amount  to  £35.    The  original  writ,  and  the  copy  at  the  time  of 
service,  contained  the  words   ^'thirty-five  pounds,"  written  upon 
an  erasure — instead  of  £50. 

As  I  have  before  observed,  we  are  not  at  all  proceeding  on  the 
circumstances  of  this  case,  so  as  in  the  least  degree  to  excuse, 
justify  or  extenuate  any  alteration  which  has  been  made  in  the 
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-writ ;  nor  is  the  case  broaght  before  us  with  a  view  to  vindicate  the  E.  T.  1858. 
authority  of  this  Court,  and  to  punish  the  delinquency  of  whom- 
soever he  be  who  has  presamed  to  make  an  alteration  in  the  writ 
after  it  has  been  sealed ;  but  we  are  called  upon  to  set  aside  proceed- 
ings which  have  occurred  after  defence  taken  to  this  writ^  which 
bears  upon  the  £etce  of  it  the  materials  for  self-correction.  Well 
now,  to  return  to  the  facts.  The  defence  having  been  filed  on 
the  4th  of  January  1858,  notice  of  trial  was  served  on  the  2l8t 
of  January,  apprising  the  opposite  party  that  the  plaintiff  was 
proceeding  upon  the  writ  as  it  was  then  served.  It  is  said, 
that  the  defendant  had  no  notice  of  the  imperfection  in  this  writ 
as  served,  or  of  the  want  of  an  original  exactly  squaring  with 
it,  until  the  4th  of  February  1858;  however,  it  is  admitted  that, 
on  the  4th  of  February,  the  defendant's  attorney  made  inquiry, 
and  found  that  the  writ,  as  originally  sealed,  claimed  damages  to 
the  amount  of  £50;  whereas,  in  the  writ  as  served,  the  amount 
claimed  was  only  £35.  Well,  being  thus  apprised  of  this  alter- 
ation, on  that  same  4th  of  February,  he  served  a  notice  upon  the 
plaintiff's  attorney,  apprising  him  of  the  alteration  having  been 
made,  and  cautioning  him  against  proceeding  to  trial.  Notice  of 
trial,  however,  had  been  served,  and  the  case  being  listed  for  trial 
was  called  <hi.  The  defendant  then  repeats  his  objection';  and 
under  Uiese  circumstances  the  trial  proceeds,  and  a  verdict  is  had 
for  the  plaintiff;  and  the  question  is,  are  we  to  set  aside  the 
proceedings  so  had? 

On  the  one  hand  it  is  said,  it  was  the  plaintiff's  folly  to  pro- 
ceed with  the  trial ;  on  the  other  hand  it  is  said,  that  the  defend- 
ant, having  made  his  objection,  should  have  retired,  and  not  have 
forced  on  his  adversary  to  a  trial;  and  this  would  have  been  in 
accordance  with  a  most  material  observation  of  Parke,  B.,  in 
Fartaig  v.  Cackertan  (a),  where  he  says — ''Tour  proper  course 
would  have  been  not  to  have  appeared."  The  defendant,  in 
this  case,  should  accordingly  have  retired,  and  left  his  adversary 
to  take  his  own  course.  Instead  of  that,  both  concur  in  going 
on  wiUi  the  trial,  which  is  a  most  material  fact  to  be  considered. 


VOL.  8. 


(a)  6  DowL  Fr.  Ca.  537. 


8  J. 
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E  .T.  1858.    when  the  question  is,  are  we  to  set  aside  all  these  prooee£ngs 

in  which  both  parties  take  a  share,  and  in  which  both  ooncur? 
I  consider  that  to  do  so  would  be  to  commit  an  act  of  gross  injustice; 
it  would,  in  effect,  be  enabling,  nay,  assisting  and  encouraging  the 
defendant  to  inflict  an  injustice  on  his  adversary,  under  the  mask  of 
Tindicating  the  authority  of  the  Court.    We  have  it  upon  the  affi* 
davits,  that  neither  the  plaintiff  nor  his  attorney  were  parties  or 
privies  to  the  making  of  this  alteration ;  they  have  purged  them- 
selves of  that  charge ;  and  although  the  alteration  has  been  made  by 
somebody  or  other,  yet  there  is  no  one  before  the  Court  in  whose 
person  we  can  vindicate  the  authority  of  the  Court.    That,  howeTer, 
is  not  the  object  of  the  present  motion ;  and  I  feel  that  to  grant  this 
application  would  be  to  commit  a  manifest  act  of  injustice.    We 
desire  that  our  decision  in  this  ease  should  be  perfectly  well  under- 
stood, that  we  consider  that  this  is  a  matter  not  to  be'  excused, 
justified  or  extenuated,  under  any  circumstances,  or  by  any  state- 
ment of  a  party  that  he  did  not  intend  to  commit  a  fraud*     Nothing 
can  justify   a  party's  presuming  to  meddle  with  a  writ  after  it 
has  been  sealed,  without  the  authority  of  the  Court.    But  we 
must  refuse  this  motion. 


Crampton,  J. 

This  is  a  very  important  case,  upon  which  I  wish  to  make  a  few 
observations.  The  present  motion  is  made  upon  the  ground  that 
the  learned  Judge  at  the  trial  had  no  jurisdiction  to  try  the  case; 
that  the  trial  amounted  to  a  mis-trial,  all  the  proceedings  beings  as  it 
is  contended,  a  nullity  from  beginning  to  end ;  and  this,  because  the 
writ  upon  which  the  action  proceeded  was  altered  after  it  had  been 
sealed  by  the  officer  of  the  Court ;  and  being  so  altered,  was  not 
brought  back  to  the  officer  for  the  purpose  of  being  re-sealed*  Now 
it  is  perfectly  true,  as  appears  from  the  facts  before  the  Court,  that 
although  the  writ  was  not  altered  by  the  attorney  for  the  plaintiff, 
nor  by  his  authority,  yet,  that  an  alteration  was  made  by  somebody 
in  the  employment  of  the  plaintiff's  attorney.  My  impression, 
however,  with  respect  to  this  case,  is,  that  the  alteration  was  not 
made  with  any  view  to  eonmiit  a  fraud,  but  was  merely  a  clumsy 


COMMON  LAW  REPORTS. 


59 


FBBBMAH 

f?. 
KBLLETTl 


attempt  to  correct  an  error  made  in  filling  np  the  sammons  and  E.  T.  1858. 
plaint.     But  assuming  that  to  be  so,  the  case  now  comes  before 
us  in  a  doable  aspect.      The  defendant  has  sustained  no  injury 
by  this  alteration ;  he  has  had  his  chance  of  a  verdict,  just  as  if 
the  action  had  been  founded  upon  the  most  effectual  and  formal 
writ  in  existence.  Again,  as  I  have  already  observed,  my  impression 
is,  that  no  fraud  was  contemplated  in  making  this  alteration ;  but  if 
this  was  not  so,  the  party  who  has  made  the  alteration,  by  doing  so, 
baa  committed  forgery,  and  may  be  indicted  for  that  offence.  But  to 
say   that  the  Court  had  no  jurisdiction  to  try  the  case,  because 
the  writ  had  been  altered,  and,  as  it  now  appears,  for  an  innocent 
purpose,  is  an  argument  which  altogether  fails ;  because  we  have 
it  authoritatively  established,  if  indeed  we  wanted  authority  for  it, 
that  even  if  no  writ  of  any  kind  had  at  all  issued,  yet,  if  the  defend- 
ant appear,  and  go  on  in  the  matter,  and  take  his  chance  of  a  trial, 
and  a  verdict  be  found  against  him,  the  Court  will  not  interfere  on 
his  behalf,  to  set  aside  the  proceedings. 

But  we  are  also  called  upon  to  vindicate  the  authority  of  the 
Court ;  and  I  feel  sure  that  both  branches  of  the  Profession,  as  well 
as  the  public  generally,  will  understand  that  it  is  gross  mal-practice 
for  any  person  to  interfere  with  the  records  of  the  Court ;  and,  I  may 
add,  that  if  the  Court  find  any  one  interfering  with  the  records  of  the 
Court,  it  will  visit  his  delinquency  with  the  utmost  severity.  I  take 
this  case,  however,  to  be  as  if  no  writ  at  all  had  issued ;  and,  upon 
the  authorities,  I  feel  quite  satisfied  that  the  proceedings  which  have 
already  taken  place  should  not  be  set  aside  upon  a  motion  like  the 
present. 

It  would  be  very  hard  indeed  to  visit  upon  the  plaintiff  the  conse* 
quences  of  this  improper  proceeding,  of  which,  however  improper  it 
may  be,  the  defendant  has  no  right  to  complain,  no  mischief  having 
accrued  to  him  by  reason  of  it.  But  although  the  plaintiff's  attorney 
is  not  the  party  who  has  made  the  alteration  in  the  present  instance, 
yet  is  he  not  answerable  in  a  certain  degree?  Some  one  in  his 
employment  must  have  made  the  alteration;  and  for  my  own  part, 
although  the  defendant  has  no  merits  to  rely  upon,  except  as  amicus 
Curim  in  giving  the  Court  information  of  mal-practices,  yet  I  consider 
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B.  T.  1858«   wa  should  mark  oar  sense  of  snch  conduct  by  something  more  tbftB 

^       ,     _'     by  refuBing  ihia  moiioii ;  and  I  theiefore  think  that,  while  we  do  not 

^^"^^     cast  the  least  imputation  upon  the  plaintiff's  attorney,  he  should  pay 

xxixvTT.    the  costs  of  this  motion  out  of  his  own  pockety  without  chax^ging 

them  to  his  client. 


PBBBDr,  J. 

I  have  watched  this  case  very  closely.  Here  is  an  application 
to  set  aside  all  these  proceedings,  for  something  more  than  an  irregu- 
larity or  delinquency.  As  to  the  irregularity,  the  defendant  cannot 
succeed,  on  the  present  motion,  at  this  stage  of  the  proceedings ; 
as  to  the  delinquency,  he  has  not  satisfied  me  who  is  the  delinqnent 
party,  but  certainly  the  plaintiff's  attorney  is  not  that  party,  nor 
do  I  cast  the  slightest  imputation  upon  him.  I  therefore  concur 
in  the  ruling  pronounced  by  my  Lobd  Chiev  Justice  ;  but  I 
eannot  accede  to  the  position  that  there  has  not  been  a  full  and  fair 
trial,  or  that  the  witnesses  examined  at  the  trial  could  not  be 
indicted  and  found  guilty  of  perjury,  had  they  given  their  evidence 
fiilsaly. 


O'Bbxbii,  J. 

I  quite  concur  in  the  judgment  of  my  Lobd  Chibf  Justice. 

I  think  this  case  is  clearly  distinguishable  from  the  cases  relied 
upon  in  support  of  the  motion,  in  this  respect,  that  here,  after 
the  defendant  became  aware  of  the  defect  in  the  summons  and 
plaint,  he  goes  on  to  trial.  Had  the  defendant  succeeded  at  the 
trial,  the  plaintiff  would  have  been  barred  from  bringing  another 
action ;  but,  having  taken  his  chance  of  the  trial,  the  defendant 
now  comes  forward  and  says  that  that  trial  (in  which,  if  he  had 
succeeded,  we  would  have  heard  nothing  of  this  motion)  is  to  go 
for  nothing.  The  fact  of  the  defendant  having  gone  to  trial  dis- 
tinguishes this  case  from  all  the  cases  cited  during  the  argument. 
The  trial  might  have  been  had  without  any  writ  at  all,  if  the 
defendant  had  appeared  and  gone  to  trial. 

LXFBOT,  C.  J. 

This  motion  must  be  refused ;  but  we  give  no  costs  as  between 
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the  parties.    We  think,  however,  that  as  this  alteration  has  not  been  £•  T.  1858. 

made,  or  this  irregularity  committed,  by  the  plaintiff's  attorney     ^..^ — 

personally,  but  by  some  one  in  his  employment,  that  he  should  not 

charge  his  client  with  the  costs  of  this  motion.  KBUiSTT. 


MCNEILL  V.  CROMMELIN. 

April  16,  27. 

Covenant  for  rent,  upon  an  indenture  of  demise  of  the  lands  of  ^7  indenture 

\^  of  1824.  the 

Skerries,  in  the  parish  of  Donaghy,  in  the  county  of  Antrim,  dated  lands  of  S.,  in 

the   parish  of 
the  12th  of  July  1824.  B.,  were  de- 

Defence* — That,  by  the  said  indenture,  the  lessors  therein  demised  ther  wit^%u 

and  let,  or  purported  to  demise  and  let,  to  the  defendant,  not  only  ^^e  ^^f" 

the  lands  of  Skerries,  in  the  summons  and   plaint  in  that  behalf  ^A^^'in^t' 

mentioned,  but  also,  together  with  the  said  lands,  all  and  singular  ^^^  ^"^k^'m 

the  boes»  mosses,  mines,  minerals,  quarries  of  all  kind,  timber  and  ^°8^  ^^»  <^P- 
®^  portenanoes 

trees,  woods  and  underwoods,  moors,  marsh  and  heath,  tithes  great  and  adran- 

tages  thereon- 
and  smally  houses  and  buildings,  water  and  watercourses,  commons,  to  belonging, 

,  .  .,  -     ,  -  or  in  anywise 

rights,  members,  privileges,  appurtenances  and  advantages  thereunto  appertaining, 

belonging^  or  in  anywise  appertaining,  and  therewith  uswUly  held^  nsnaliy  held, 

occupied  and  enjoyed  as  part  and  parcel  thereof:  saving  and  ex-  ^^y^   ^ 

cepting  out  of  the  said  demise  certain  matters  and  things  as  therein  ^^^hmo?^' 

mentioned,  but  not  saving  or  excepting  the  said  lands  or  tithes,  or  ^®.  ^^^  ^^ 

tne  lauds  were 

any  of  them,  or  any  part  thereof  respectively :  to  have  and  to  hold  '^  ^^ct  ecdesi- 
*  astical  proper- 

all  and  singular  the  said  demised  premises,  with  their  and  every  of  ty,   rested  in 

the  rector  for 
their  appurtenances,  unto  the  defendant,  his  executors,  administra-  the  time  being 

of  the  parish  of 

tors  and  assigns,  for  the  term  and  subject  to  the  rent  in  the  said  d.,   and  had, 
summons  and  plaint  in  that  behalf  respectively  mentioned.    And  date  of  the 

the  defendant  in  fact  says  that,  at  the  time  of  the  making  of  the  d^^paidby 

the  lessee  ana 

his  assigns  to 

the  sud  rector  and  his  successors. — HM,  upon  demurrer,  that  the  indenture  was 

not  intended  to  operate  as  a  demise  of  the  titties  of  the  fauids,  and  that  the  rent  was 

not  apportionable  in  respect  thereof. 

Bnles  for  the  construction  of  general  words  in  deeds  and  Acts  of  Parliament. 
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£.  T.  1858.  said  demise,  one  Biehard  BasseU,  then  being  the  rector  or  paison 

%,  ■  ^  ■^/     of  the  said  parish  of  Donaghj,  was  seised  in  right  of  his  charch  of 

^  all  the  tithes,  as  well  great  as  small,  of  the  said  demised  lands,  and 

CROMMBLiN.  rightfuUj  entitled  to,  and  in  receipt  and  actual  possesnon  and  enjoj- 
ment  of  the  same ;  and  he  and  his  saccessors,  rectors  or  parsons  of 
the  said  parish,  have  thence  hitherto  continnallj  remained  so  seised 
of  and  rightfully  entitled  to,  and  have  in  fact  continually  and  right- 
fully received  from  the  defendant  and  his  undertenants  respectivelj 
the  said  tithes,  or  the  compositions  or  rentcharges  for  the  time  being 
payable  for  or  in  lieu  thereof;  whereby  the  defendant  did  not  and 
could  not  obtain  the  possession  of,  or  have,  receive  or  enjoy  the  said 
tithes,  compositions  or  rentcharges,  or  any  of  them,  or  any  part 
thereof  respectively ;  but,  from  the  time  of  the  making  of  the  said 
demise  hitherto,  has  continually  been,  and  still  is,  kept  out  of  the 
possession  and  receipt  and  enjoyment  of  the  same,  and  every  of 
them,  and  every  part  thereof  respectively,  by  the  said  Richard 
Bussell  and  his  successors,  rectors  or  parsons  of  the  said  parish, 
so  being  seised  thereof  and  entitled  thereto  as  aforesaid:  and,  in 
fact,  the  defendant  and   his    undertenants  have,  ever  since   the 
making  of  the  said  demise,  hitherto  been  obliged  and  forced  by 
the    said    Richard  Russell  and  his  successors,  rectors  or  parsons 
of  the  said  parish  as  aforesaid,  to  render  and  pay  to  the  said 
Richard  Russell  and  his  successors,  rectors  or  parsons  as  afore- 
said,  the   entire  of  the   said   tithes,   and  the   compositions  and 
rentcharges  for  the  time  being,  payable  for  or  in  lieu  of  the  said 
tithes,  the  said  compositions  amounting  to  the  sum  of  £16.  5s.  4d. 
per  annum,  and  the  said  rentcharges  amounting  to  the  sum  of 
£12.  4s.  Od.  per  annum:  whereby  the  said  defendant  says  he  has 
been  wholly  hindered  and  prevented  from  possessing  and  enjoying 
the  said  tithes,  compositions  and  rentcharges,  and  every  of  them, 
and  every  part  thereof,  and  from  having  and  receiving  the  benefit 
and  advantage  which  might  and  otherwise  would  have  accrued 
to  him  therefrom. 

Demurrer  to  the  defence,  assigning  the  following  points : — 
Firstly — That  the  deed  of  the  12th  of  July  1824  did  not  demise, 
or  purport  to  demise,  to  the  defendant,  the  tithes  issuing  out  of  the 
,     lands  of  Skerries  thereby  demised. 
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Secondly. — That  the  deed  did  not  demise,  or  purport  to  demise,  E.  T.  1858. 
to  the  defendant  the  tithes  of  the  said  lands  of  which  the  rector  of    %— ^y^»^ 
the  parish  of  Donaghj  was  seised,  or  to  which  he  was  entitled.  ^^ 

Thirdly. — That  the  deed  did  not  purport  to  demise  the  said  lands  cbommelzv. 
to  the  said  defendant  free  or  discharged  from  rectorial  or  other  tithes. 

Fourthly. — That,  even  had  the  deed  purported  to  demise  the 
said  tithes,  the  defence  is  too  large;  that  it  should  not  have  been 
pleaded  to  the  entire  cause  of  action,  and  to  the  entire  amount 
claimed,  but  should  have  been  confined  to  so  much  of  the  rent 
as  is  equivalent  to  the  amount  payable  by  the  defendant  for  tithe 
out  of  the  said  lands,  and  paid  by  the  defendant  to  the  rector  of  the 
said  parish.* 

C.  Shaw  (with  him  J.  A.  LaiMan\  in  suport  of  the  demurrer. 

The  grounds  of  demurrer  are  two.  First;  upon  the  true  construc- 
tion of  the  lease,  there  was  no  intention  to  pass  the  tithes,  nor  did 
they  pass  by  it  in  point  of  fact.  Secondly ;  even  if  the  lease  did 
purport  to  pass  the  tithes,  the  defence  should  have  been  limited 
to  so  much  of  the  rent  as  was  equivalent  to  the  amount  of  tithes 
or  tithe  rentcharge  paid  and  payable  by  the  defendant  in  respect 
of  the  lands  demised.  As  to  the  first  ground  of  demurrer:  the 
parcels  intended  to  be  demised  by  the  lease  are  correctly  described, 
and  the  words  ^^tUhes  great  and  small'*  are  to  be  found  only 
amongst  the  general  words.  It  is  well  settled  that  general  words 
in  a  deed  ought  not  to  receive  a  forced  construction,  but  should 
be  confined  in  their  operation,  so  as  to  meet  the  true  intention  of 
the  parties  to  the  deed :  Meyrieh  v.  Meyrick  (a) ;  Turpine  v.  Forrey"  - 
ner  (b) ;  Zorci  North  v.  T%e  Bisliop  of  Ely  (c). — [Csaicfton,  J. 

(a)  2  Cr.  ft  J.  223.  (6)  1  Bnlst.  99. 

(c)  Cited  1  Bnlst  100. 

*  NoTs. — ^In  the  year  1836,  upon  the  sale  to  the  plaintiff  of  the  reyenion 
expectant  upon  the  lease  of  the  12th  of  July  1824,  the  defendant  claimed  an 
abatement  of  the  rent  reserred  by  that  lease,  in  proportion  to  the  annual  Tslne  of 
4he  tithe  rentcharge  paid  by  him ;  and,  pending  this  disputed  claim,  the  plaintiff 
was  permitted  to  retain  £500,  in  order  to  indenmify  himself  against  the  snooessfnl 
establishment  by  the  defendant  of  his  daim  to  the  abated  rent.  In  the  year  1856» 
this  daim  being  stiU  disputed,  a  cause  petition  was  filed  by  the  vendor  against  the 
plainti£^  to  recorer  the  balance  of  the  purchase-money,  which  resulted  ia  this 
action  being  brought  to  try  the  rights  of  the  parties. 
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£.  T.  1858.  Suppose  there  had  not  been  any  bog,  although  bog  is  mentkmed  im 

_    ^     _ '     the  general  words?] — ^In  that  ease  the  general  words  are   to  be 

restricted  in  oonstrnction.     The  tithes  in  question  did  not  belong  to 

CBOMMEUV.  the  lessors  when  this  lease  was  granted ;  the  rector  of  the  paxidi 
was  entitled  to  them,  and  there  could  not  therefore  hare  been  any 
intention  to  pass  them  by  the  lease :  Herring  v.  7%e  Dean  of  Su 
PauTt  (a).  In  the  case  of  the  Aitomejf'General  ▼.  Lord  Eardfy  (iX 
it  was  held  that  the  words  *^iiikeSj  oblaHone  ami  ebveniiant^  occnr- 
ring  amongst  the  general  words  in  a  grant  of  lands  by  the  Crown, 
did  not  pass  the  tithes  of  the  lands,  although  such  tithes  were  the 
property  of  the  Crown,  and  might  have  passed,  had  the  intention 
to  pass  them  existed.    That  is  a  stronger  case  than  the  present. 
The  defendant  covenants  in  this  lease  to  pay  the  rent,  clear  of  ^^  all 
*UaxeSj  dutrgee  and  in^foeitiom  whatsoever^  quit  and  Crown  rent 
**  onig  excepted  $^  and,  in  construing  ambiguous  expressions  in  this 
deed,  the  Court  may  infer,  from  the  covenant  to  pay  the  rent  clear 
of  all  impositions,  an  absence  of  any  intention  to  exempt  the  tenant 
from  his  legal  obligation  to  pay  the  tithe,  with  quite  as  much,  if  not 
with  more,  reason  than  it  may  infer  from  the  mention  of  the  words 
**iitke9  great  and  emails'*  among  the  general  words,  an  intention 
to  pass  that  which  it  is  admitted  did  not  belong  to  the  grantor. 
As  to  the  second  ground  of  demurrer :  the  defence  is  too  large^ 
as  it  purports  to  be  a  plea  to  the  whole  action,  although  it  specifies 
the  sum  which  the  defendant  has  paid  for  tithe  rentcharge.   Suppos- 
ing the  lands  and  tithes  to  have  been  demised  at  an  entire  rent| 
it  may  be  urged  that  this  is  an  action  of  covenant,  and  that  a 
ooveaant  is  entire  and  not  apportionable :  Gardiner  v.  WtUiam- 
eon  (e).     That  might  have  been  an  answer  to  the  second  objection, 
had  this  been  an  action  between  the  parties  to  the  deed  themselves; 
but  that  rule  does  not  apply  in  cases  of  action  by  or  against  the 
assignees  of  the  original  parties:  Stevenson  v.  Lamhard{d).    The 
eviction  in  this  case,  if  any,  has  been  by  title  paramount,  and  in 
such  case  the  rent  is  apportionable :  Co.  LitLj  148,  b  ;  Doe  d. 

(a)  3  Swanit.  492.  (i)  8  Prioe,  99. 

(c)  2  B.  &  Ad.  336.  (<f )  2  East,  575. 
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Vaughan  v.  Meyler  (a) ;  M'Louffhlin  v.  Craig  (b) ;  a  plea  therefore  £.  T.  1858. 
to  the  whole  action  is  bad.  It  may  be  argued  upon  the  other  side,  v.— v-^ 
[  upon  the  autlioritj  of  Neale  ▼.  Mackenzie  (c\  that  this  is  not  the 
case  of  an  eviction  bj  title  paramount — [Lefbot,  C.  J.  It  comes  cbommeliii. 
round  to  the  first  question,  did  the  lessors  undertake  to  demise 
the  tithes,  having  no  right  to  do  so  ?] — That  case  is  distinguishable 
from  the  present,  which  rather  itsembles  the  case  of  Tomlinson  v* 
Day  (d),  where  the  lessor  agreed  to  grant  a  lease  of  a  farm,  with 
the  exclusive  right  of  sporting  over  a  manor,  and  also  agreed  that 
the  lessee  should  occupy  certain  glebe  lands;  but  it  turned  out 
that  the  lessor  had  not  power  to  give  the  exclusive  right  of  sporting, 
or  the  possession  of  the  glebe  lands,  and  the  lessee  was,  in  fact, 
entirely  deprived  of  such  right:  yet  the  lessor  was  held  to  be  entitled 
to  recover  the  rent  of  the  land,  in  an  action  for  use  and  occupation* 
Lord  Denman,  C.  J.,  referring  to  that  case  in  Neale  v.  Mackenzie  {e\ 
says : — *'  The  interruption  to  the  defendant's  right  of  exclusive 
'*  sporting  was  indeed  compared  by  Lord  Chief  Justice  Dallas  and 
**'  Mr.  Justice  Richardson  to  an  eviction ;  but,  if  it  was  an  eviction, 
'*it  was  clearly  an  eviction  by  title  paramount.''  The  defence, 
therefore,  should  have  been  limited  to  the  sum  paid  by  the  defendant 
in  respect  of  the  tithe  rentcharge. 

Z>.  Lynch  and  Hugh  Law^  contra. 

As  to  the  form  of  the  plea :  the  rent  is  reserved  in  respect  both  of 
the  lands  and  tithes :  Gardiner  v.  Williamson  (f) ;  and  Lord  Den- 
man, C.  J.,  in  Neale  v.  Mackenzie {g\  says: — *' We  are  not  aware 
**  of  any  case  Where  an  entire  rent  reserved  has  been  held  to  be 
'^apportionable,  in  which  the  tenant  has  not  been  at  some  period 
*'  subject  to  the  entire  rent  by  virtue  of  the  demise."  The  defendant 
did  not  obtain  all  which  the  lease  purported  to  demise ;  the  rent 
therefore  is  not  apportionable,  and  this  defence  is  sufficiently  pleaded. 
The  defendant,  however,  does  not  seek,  in  fact,  to  retain  the  whole 

(a)  2  M.  ft  8.  276.  (6)  7  Ir.  Com.  Law  Bep.  117. 

(e)  1  M.  ft  W.  747.  (<0  5  Moo.  558. 

(«)  1M.&W.764.  (y;  2  B.  ft  Ad.  336. 

(^)  1  M.  ft  W.  763. 
VOL.  8.  9  I* 
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E.  T.  1858.  rent.  The  real  question  is,  were  the  tithes  intended  to  paes  hj  the 

< — -v^— ^     grant  or  not^  and  is  the  defendant  entitled  to  an  apportionment  of 

^^  the  rent  in  respect  of  them  ?      The  lease  demises  the  lands   of 

CB01IMBI4IN.  Skerries,  and  also  certain  things,  including  **  tiikes  great  and  smaUJ^ 
The  argument  on  the  other  side  can  only  be  supported  by  strikiiig 
out  the  words  *'  tithes  great  and  email  i  "  but  the  tithes  are  expreaslj 
granted  nominatim^  and  cannot,  therefore,  upon  true  principles  of 
construction  be  rejected.    It  is  true  that  the  sentence  in  which 
the  ^* tithes  great  and  small"  are  mentioned,  amongst  the  varioas 
things  expressed  to  be  demised  with  the  lands,  concludes  with  the 
words  **  thereunto  belonging  or  in  any  nunmer  appertaining^  and 
^'  therewith  usually  held^  oec^ied  and  enjoyed  as  part  and  partei 
'*  thereof;  *'  but  these  words  cannot  be  held  to  apply  to  the  tithes^ 
for  tithes  are  in  their  nature  di£ferent  from  mosses,  rights  of  way, 
or  the  like  ;  these  latter  may  or  may  not  exist   as  part  of  or 
appurtenant  to  lands:  but  tithes  must  exist  as  matter  of  law, 
although  the  right  to  receive  them  may  be  dormant :  Priddle  and 
Napper^s  ease  (a)  ;  they  can  only  be  part  of  a  rectory,  and  cannot 
be  ajppurtenant  to  land :  1  Eagle  on  Tithes^  p.  26 ;  Com,  Dig.^  tit. 
Dismes,  A ;  the  words  "  as  part  and  parcel  thereof"  must,  there- 
fore,  be  applied,  reddendo  singula  singulis^  to  the  several  precedii^ 
subject-matters  to  which  they  are  properly  applicable,  and  not  to 
tithes,  to  which  they  are  not  applicable.   Had  the  lessors  been  seised 
of  the  tithes,  it  cannot  be  contended  that  they  would  not  have 
passed :  the  grant  of  them  would  not  have  been  defeated  by  applying 
to  them  the  subsequent  words,  which  would  of  themselves  nullify 
the  grant ;  these  words  would  in  such  case,  no  doubt,  be  applied  only 
to  the  bogs,  mosses,  &c.,  to  which  they  are  strictly  applicable,  a% 
^*  If  one  grant  his  manor  of  S.,  necnon  [also]  omnes  mariseos  sues 
'^  de  S^  ac  omnia  terra,  tenemental  ijfc^  in  S.  et  alibi  diet*  Manef^ 
**  speetan. ;  by  this  grant  the  marsh  doth  pass,  though  it  be  no  part 
<*  of  the  manor : "    Shep.  Touchy  p.  99*    Unless,  therefore,  the 
construction  of  this  instrument  is  to  depend  upon  the  extraneooa 
circumstance  of  whether  the  tithes  did  or  did  not  belong  to  the 
grantor,  a  similar  construction  must  be  given  to  this  deed.    The      _ 

(a)  llBep.  8  6,  15  a.       '  ' 
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case  of  The  Attamey- General  v.  Lord  Eardley  (a)  is  distinguishable  £•  ^*  1858. 

Queen**  Bench 
upon  several  grounds ;  that  was  a  Crown  grant ;  the  tithes  had  been     ^— — v 

demised  by  the  Crown  previous  to  the  grant,  and  new  leases  of  f,^ 

them  were  granted  as  often  as  they  reverted.    A  successful  suit  had  CBoaiMBUW, 

been  instituted  in  Chancery,  by  the  lessee  of  the  tithes  against  the 

occupiers  of  the  lands,  soon  after  the  grant  of  the  lands*  had  been 

made,  which  Richards,  C.  B.,  considered  as  "  a  judicial  construction 

of  the  grant"  (6) ;  the  lands  were  extra-parochial,  and  the  King  was, 

therefore,  entitled  to  the  tithes  in  right  of  the  Crown ;  and  lastly, 

^^ oblations  and  obveniions"  are  charges  payable  to  the  parson  of 

a  parish :  Com,  Dig.^  tit.  Dismee^  B.     It  was  therefore  held  in 

that  case,  that  the  words  **  tithes,  oblations  and  obventions''  had 

crept  in  by  inadvertence.      The  cases  upon  this  subject  are  all 

reviewed  in  Chapman  v.  Gatcomhe  (c).     As  to  the  argument  that 

the  rent  was  to  be  paid  clear  of  taxes,  charges  and  impositions, 

it  is  settled  that  tithes  do  not  fall  within  these  words :  Parhins  v. 

Hinde  (d). 

Cur.  ad.  vuli. 


Lefboy,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  happens  that,  in  this  case,  the  state  of  facts  precisely  coincides  ^pril  27. 
with,  and  corroborates  the  construction  which,  according  to  the 
principles  of  law,  ought  to  be  put  upon  this  instrument.  It  appears 
by  the  defence  upon  the  record,  that  at  the  time  of  the  grant, 
the  tithes,  manifestly  in  point  of  right  and  title,  were  actually 
outstanding  in  another  person.  Now,  it  is  very  true,  that  if  that 
were  all  the  ground  which  the  plaintiff  here  had  to  stand  upon, 
Mr.|Zai9*«  observation  upon  the  case  of  The  Attorney-General  v. 
Lord  Eardley  («)  would  be  in  point,  namely,  that  the  grant 
of  the  Crown  should  be  construed  differently  firom  the  grant  of  a 
subject ;  and  therefore,  if  it  stood  simply  upon  the  ground  that 
the  tithes  were  vested  in  another  person,  that  case  would  not 
apply  to  the  present.     But   we  come  to  the  construction  to  be 

(a)  8  Price,  39.  (6)  See  p.  72. 

(c)  2  Bing.,  N.  C,  516 ;  S.  C,  2  Scott,  78a 
((/)  Cit>.  Elis.  161.  (0  8  Price,  39. 
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E.  T.  1858.  put,  in  point  of  law,  upon  the  words  of  this  lease.   It  is  perfecilj 

^    y      *     true  that  it  grants  **  tithes  great  and  emaU^*  and  if  there  were 

^^  no  other   words  in    the  grant  hat  those,  the  grantor  would    he 

CBOMMELnf.  answerable  for  granting  that  to  which  he  had  no  title.  Bat  In 
construing  this,  or  any  other  deed,  or,  in  construing  an  Act  of 
Parliament,  the  rules  of  construction  are  these:  first,  you  mast 
give  to  every  word,  as  far  as  possible,  a  meaning,  and  apply  it 
in  its  proper  meaning.  But  secondly,  and  as  a  corollary  to  that 
rule,  where  there  are  general  words  of  description,  following  an 
enumeration  of  particular  things,  such  general  words  are  to  be 
construed  distributively,  reddendo  singula  singulis;  and  if  the 
general  words  will  apply  to  some  things  and  not  to  others,  the 
general  words  are  to  be  applied  to  those  things  to  which  they 
will,  and  not  to  those  to  which  they  will  not  apply:  that  rule 
is  beyond  all  controversy. 

Another  rule,  which  is  equally  beyond  controversy,  is  this:  if 
there  are  general  words  of  the  same  kind,  which,  if  applied  to 
other  general  words,  would  render  them  insensible,  and  would 
avoid  the  grant  of  the  things  granted,  these  insensible  words 
should  not  only  not  be  so  applied,  but  further — ^they  should  be 
rejected:  and  this  rule  applies  also  even  in  the  case  of  Acts  of 
Parliament;  nay,  even  in  pleadings,  when  the  strictest  rules  of 
pleading  existed,  the  maxim  of  law  was,  utile  per  inutile  non 
vitiatur.  Words,  therefore,  which  if  applied  to  particular  things 
would  be  insensible,  and  without  force,  and  would  vitiate  the  great 
subject-matter  of  the  grant,  or  Act  of  Parliament,  should  be  re- 
jected rather  than  applied. 

Now,  bearing  all  these  rules  in  mind,  let  us  look  at  the  instru- 
ment before  us.  First,  it  grants  the  land,  and  after  the  descrip- 
tion of  the  land,  and  amongst  the  general  words,  it  grants  the 
^^  tithes  great  and  small,  therewith  usually  held^  oect^ied  and 
enjoyed,**  Now^  when  we  look  at  the  facts'  which  appear  upon 
this  record,  we  see  that  the  tithes  in  question,  so  far  from  being 
^*  therewith^  (that  is  with  the  land)  "  usually  held,  occupied  and 
enjoyedj**  were,  at  the  date  of  the  lease,  in  the  seisin  and 
rightful  possession  of  another  person  (namely,  the  rector  of  the 
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parish),  and  not  of  the  grantor;  and  it  was  for  this  reason  that  E.  T.  1858. 
I  said  that  the  facts  of  the  case  coincide  with  the  result,  which     i,.  -^    ■  ^ 
I  will  now  show  exists,  in  point  of  law. 

This  is  not  a  grant  of  tithes  generally,  arising  out  of  these  CROMBfEUN. 
lands ;  but  a  grant  of  tithes  ^*  usually  held,  occupied  and  enjoyed 
therewith ;"  in  fact,  there  were  none  so  held,  occupied  and 
enjoyed.  However,  it  was  ingeniously  argued  by  Mr.  Law^  al- 
though without  solid  foundation,  that  the  words  which  follow 
(namely,  ** as  part  and  parcel  thereof,")  qualified  the  words  "held, 
occupied  and  enjoyed;**  because,  it  was  argued,  no  tithes  can  be 
part  and  parcel  of  the  land.  It  is  true  that  tithes  cannot  be  part 
and  parcel  of  the  land,  and  consequently  these  words,  "  cls  part 
and  parcel  thereof^*  would  be  utterly  insensible  in  respect  of 
tithes,  and  they  must,  therefore,  be  applied  distributively  to  those 
things  to  which  they  can  apply,  namely,  bogs,  mosses,  mines, 
minerals,  &c.,  and  not  to  tithes,  to  which  they  are  inapplicable; 
because  tithes  are  not  part  and  parcel  of  the  land,  but  are  colla- 
teral to,  and  arising  out  of  land,  and  not  the  land  itself.  Now, 
look  at  this  construction  of  the  deed,  and  the  facts,  and  see  how 
exactly  the  construction  answers  to  the  state  of  facts,  and 
shows,  that  the  parties  never  in  fact  or  in  law  could  have 
designed  to  warrant  these  tithes  as  part  and  parcel  of  the  grant. 
We  are  clearly  of  opinion,  that  the  construction  which  has  been 
attempted  to  be  put  upon  this  deed  cannot,  prevail ;  and,  in  fact, 
it  comes  round  to  this  proposition:  there  were  no  such  tithes, 
and,  therefore,  they  did  not  come  within  the  grant,  so  as  to  sustain 
an  action  on  the  warranty,  any  more  than  if  there  were  no  houses, 
no  bogs,  no  water,  &c.  There  were  no  tithes  answering  to  the 
description;  and  we  cannot,  therefore,  give  to  this  instrument  a 
construction  not  warranted  either  by  law  or  by  fact. 

Demurrer  allowed. 
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E.  T/1858. 
Queen's  Bench 


M'KENNA  V.  DOWDALL.* 

To  an  action  AcTioR  on  a  bill  of  exchange,  by  indorsee  (the  public  officer  of  the 

by  the  indorsee 

against    the     National  Bank)  against  drawer. 

drawer  of  a 

bill    of    ex.        Defence. — ^That  before  the  making  of  the  bill  of  exchange  in  the 

change,    the  m    n 

defendant         summons  and  plaint  motioned,  to  wit,  on  the  Ist  of  September 

Sill  similar  to  l®^7i  o°®  <^-  ^«  Vize,  then  the  agent  for  the  said  co-partnership 

rad  ?^rtl  ^^^  ^^®  National  Bank,  at  Mullingar,  showed  to  the  defendant 

''^tAdb^h'^'  ^  ^^  ^^  exchange,  then  bearing  the  same  date  and  for  the  same 

was  shown  to  amount  as  the  bill  in  the  plaint  mentioned,  and  purporting  io  be 
him    hj  the 

phiintiff 's         accepted  by  the  defendatUj  and  to  be  drawn  by  Hugh  M'Manus,  in 

agent,     who 

was  then  in-  the  plaint  mentioned,  on  the  defendant,  and  to  be  payable  three 

formed  by  the 

defendant  that  months  after  date,  to  the  order  of  the  said  Hugh  M^Manua,  at 

wasafoigeiy;  ^^^  National  Bank,  Mullingar;  and   the  defendant  in  fact  saitfa 

agent's    re-      ^^^  ^^®  ^^^  last-mentioned  bill,  so  shown  to  the  defendant  as 

wi^nt  ?aT-    A^<^i^^^^^  ^7  ^^^  BA^^  ^'  ^*  Vize,  was  not  signed  by  the  defendant, 

ing  then  or  ^^^  ^^  ^^^  defendant  authorise  the  said  Hugh  M'Manus,  or  any 
smce  receiTed  ®  '  ' 

any  oonsidera-  other  person,  to  sign  the  name  of  the  defendant  thereto^  and  that 
tion  for  so  do-  *^  '  °  * 

ing,  the  de-  the  defendant's  name  thereto  was  a  forgery ;  of  all  which  the  de- 
fendant wrote 

his   name   as  fendant  expressly  informed  the  said  J.  H.  Yize,  as  such  agent  of 
drawer   nnder 
the  foiged  ac-  the  said  co-partnership.     And  the  defendant  further  saith,  that 

that,  sobse-  the  defendant,  at  the  request  of  the  said  J.  H.  Vize,  and  without 
r^est 'o^  the  receiving  from  the  said  J.  H.  Vize,  or  the  said  co-partnership, 
iSXe  de.  o'  fr^°^  *^«  ^^  ^""^^  M'Manus,  or  any  other  person,  either  then 
fendant  signed  ^^  |^|.  ^^^y  |||qq  since,  any  consideration  whatever  for  so  doing,  he, 

?T®'. .!?  ^P?\  the  defendant,  wrote  his  name  as  the  drawer  of  the  said  last-mentioned 
the  bill  which 

was  now  sned  bill,  under  the  name  of  the  defendant  already  forged  thereon ;  and 
on,  and  reoeir- 

ed  back   the    the  said  J.  H.  Vize  thereupon  took  the  said  last-mentioned  bill  into 
sporions    bill; 
and  that,  save 

as  aforesaid,  the  defendant  did  not  receire  any  consideration  for  the  making  or  in- 
dorsing of  the  bill  sued  on. — Held,  upon  demnrrer,  that  the  defence  was  not  an 
answer  to  the  action,  it  being  consistent  with  the  defence,  that  the  plaintiff  was  the 
holder  of  the  bill  for  yalae. 

*  FxaaiN,  J.,  abiente* 
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his  enfltody,  as  such  agent  of  the  said  co-partnership,  with  the  fall  E*  T.  1858. 

QueeiCsBeiuk 
knowledge  that  the  defendant's  name,  as  acceptor  thereto,  had,  m     •  -  -y^— # 

the  first  instance,  heen  forged  thereto.     And  the  defendant  further  ^^ 

says,  that  afterwards,  to  wit,  on  the  15th  of  Septemher  1857,  he,  bowdali* 
the  defendant,  at  the  express  request  of  the  said  J.  H.  Yize,  as  such 
agent  of  the  said  co-partnership,  signed  the  bill  of  exchange  in  the 
summons  and  plaint  mentioned,  and  indorsed  the  same ;  and  the 
said  co-partnership,  through  their  said  agent,  became  the  holders 
thereof  in  substitution  for  the  said  spurious  bill  before  mentioned ; 
and  thereupon  the  said  J.  H.  Vize  gave  up  to  the  defendant  the  said 
spurious  bill ;  and  the  defendant  says  that,  save  as  aforesaid^  he  did 
not  ai  any  time  receive  from  the  said  J,  H.  Vize^  or  from  the  said 
eo'partnershipf  or  from  the  said  Hugh  M^Manus^  or  any  other 
person^  any  consideration  for  the  making  or  indorsing  of  the  said 
bill  in  the  summons  and  plaint  mentioned. 

Demurrer,  upon  the  following  grounds: — That  it  is  consistent 
with  the  said  defence  that  a  good  and  valid  consideration  was  given 
by  the  said  co-partnership  for  the  writing  of  the  defendant's  name 
on  the  first  bill  of  exchange  in  the  defence  mentioned,  and  that 
there  was  good  and  valid  consideration  for  the  bill  of  exchange 
sued  on ;  that  it  is  consistent  with  the  said  defence  that  the  said  co- 
partnership gave  good  and  valid  consideration  for  the  bill  of  exchange 
in  the  plaint  sued  on,  and  held  the  same  for  value ;  that  the  facts 
stated  in  the  defence  afford  no  answer  to  the  plaintiff's  demand  on 
foot  of  the  bill  of  exchange  sued  on  ;  that  it  is  consistent  with  the 
said  defence  that  full  value  was  given  by  the  said  co-partnership 
to  the  said  H.  M'Manus  on  the  said  bill  of  exchange  in  the  defence 
firstly  mentioned,  and  that  there  was  full  value  and  consideration 
for  the  bill  of  exchange  sued  on ;  that  the  defence  shows  a  good 
consideration  for  the  bill  sued  on  as  against  the  defendant ;  that  the 
defence  neither  traverses  nor  confesses  and  avoids  the  cause  of  action 
stated  in  the  plaint 

B.  Sullivan  (with  him  Macdonogh\  in  support  of  the  demurrer. 

The  defence  is,  that  the  defendant  did  not  receive  consideration 

for  the  bill ;  but  it  is  perfectly  consistent  with  this  defence,  that  the 
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£.  T.  1858.  Bank  are  holders  for  value ;  and  the  defendant  is  bound  to  shov, 
y«  -^ — *     not  that  the  Bank  did  not  give  consideration  to  him,  but  that  thej 
^^  did  not  give  consideration  to  any  person  for  the  bilL — [Lefrot,  C.  J. 

dowdalIh    The  defendant  does  not  allege  that  M'Manus'  name  was  a  forgery.] 
— ^In  Mathers  y.  Lord  Maidstone  (a),  a  forged  bill  was  given  up 
for  a  new  acceptance,  and  it  was  held  that  there  was  consideration 
for  the  new  bill.    The  other  side  cannot  say,  that  this  being  a 
case  of  forgery,  the  bill  sued  on  was  given  to  stifle  prosecution, 
because,  in  that  case,  it  should  have  been  averred  that  the  biU 
was    indorsed  as  a    consideration  for  compounding  the   felony: 
Waliaee  v.  Hardaere  (b), — [Lefrot,  C.  J.     The  defendant  gave 
up  a  bill  upon  which  unquestionably  the  drawer  was  liable.]— 
Tes  ;  that  is  the  point  put  by  Lord  EUenborough,  C.  J.,  in  Waliaee 
V.  Hardaere  ;  he  says : — *'  It  was  common  enough,  upon  discovering 
**  that  bank-notes  or  bills  of  exchange  had  been  forged,  to  send 
''them  back  to  the  persons  from  whom  they  had  been  received, 
«<  and  to  get  others  that  were  valid  in  their  stead.     But  it  would 
"be  too  much  to  say,  that  the  consideration  for  these  last  was 
"  corrupt  and  illegal,  and  that  they  could  not  be  rendered  available 
'*  in  the  hands  of  those  whose  object  in  getting  possession  of  them 
'*was  merely  to  exchange  securities  that  were  forged  for  othen 
'^without  this  vice."    There  is  sufficient  consideration  apparent 
upon  the  record  to  sustain  the  bill  sued  on,  and  this  demurrer  most 
be  allowed. 

J.  Keman  (T.  0*Hagan  being  absent),  contra. 

This  defence  must  be  taken  to  be  true,  and  it  avers  that  the 
acceptance  on  the  bill  shown  to  the  defendant  was  a  forgery,  and 
that  he  so  expressly  informed  the  plaintiff.  A  bill  of  exchange 
imports  a  consideration,  but  only  until  the  circumstances  under 
which  it  was  obtained  are  explained.  Here,  it  appears  that  the 
defendant  drew  the  bill  at  the  request  of  the  plaintiff's  agent, 
and,  therefore,  at  the  request  of  the  plaintiff:  the  defendant  re- 
ceived no  consideration  for  the  bill  from  his  indorsee,  or  from 

(a)  18  C.  B.  273 ;  8.  C,  3  Jnr.,  N.  S.,  112 ;  26  Law  Jonr.,  C.  P.,  58. 

(6)  I  Camp.  45. 


COMMON  LAW  REPORTS.  73 

any  one  else;  and  this  being  an  action  by  the  indorsee  against  E.  T.  1858. 
the  indorser,  the  want  of  consideration  passing  to  the  defendant  ^-  .^y-^* 
is  a  defence  to  the  action.  The  defendant  having  become  a  party 
to  the  original  bill  without  consideration,  and  at  the  request  of  DOWOALt. 
the  plaintiff's  agent,  and  the  giving  up  that  original  bill,  and 
getting  a  renewed  bill,  is  no  consideration  for  the  renewed  bill : 
Southall  y.  Rigg{a)\  Byles  on  Bills,  7th  ed.,  p.  124.  In  an 
action  by  an  indorsee  against  the  party  who  indorsed  the  bill  to 
him,  it  is  immaterial  whether  a  prior  indorser  of  the  bill  received 
value  for  the  bill  or  not ;  but  the  case  is  different  when  the  action 
18  between  the  immediate  parties. — [O'Brien,  J.  The  allegation 
is  that  the  defendant  indorsed  the  bill,  and  that  the  Bank  became 
the  holders  of  it  in  substitution  for  the  spurious  bill.  Does  not 
the  word  "  indorsement "  imply  consideration  ?] — Yes,  until  the 
circumstances  are  explained* — [O'Brien,  J.  It  is  quite  consistent 
with  this  defence  that,  after  the  defendant  signed  the  bill,  it  was 
discounted,  and  value  given  by  the  Bank.] — ^If  there  was  a  con- 
sideration, the  plaintiff  may  reply  that  fact. 

Macdonogh  was  not  called  upon  to  reply. 

LsFRor,  C.  J. 

We  must  allow  this  dem^rrer. 

(a)  11  C.  B.  481 ;   S.  C,  15  Jnr.  706;  20  Law  Jour.,  C.  P.,  145. 


AprilT^TT, 
MACDONA  V.  SWINEY.  28. 

Tbovxe. — The  summons  and  plaint  contained  counts  for  the  con-  The  men  con* 
version  and  carrying  away  of  the  plaintiff's  goods ;  also  counts  for  possessioii,  bj 

money  received  by  the  defendant,  to  the  use  of  the  plaintiff;  and  on  property  ''  ^ 

which  ne  hat 
aflsig^ned  by  bill  of  sale  to  his  creditor,  is  not,  per  m,  such  a  badge  of  frand  as  ren- 
ders the  bin  of  sale  frandnlent  and  void ;  it  is  onbf  prima  facie  etndenee  offimuL 

Continuance  in  possession,  to  fender  sach  a  transaction  void,  mnst  be  aooompanied 
by  other  drcnmstanoes,  from  which  the  jury  may  arriTe  at  the  condnsion  that  its 
object  was  firandnlent. 

The  question  of  frand  or  no  frand  is  ahoojfe  one  for  the  jny,  not  for  the  Jndge. 
voi<.  8.  10  L 
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MACDOHA 
P. 


E.  T.  1856.  an  account  stated.^— -Defence.  A  traverse  of  the  three  scTeral  ooants, 

>.! — and  also  a  special  defence,  that  a  writ  of  ^fieri  facias  for  £81.  4s.  Oi 

debt,  and  £7.  4s.  Od.  costs,  at  the  suit  of  James  W.  Doherty  against 
the  Rev.  Moore  O'Connor,  was  delivered  for  execution  to  the  de* 
fendant,  as  the  Coroner  of  the  county  of  Donegal ;  and  that  ander 
and  by  virtue  of  such  writ,  defendant  seized  such  goods,  as  being 
the  goods  of  the  said  Moore  0*Connor,  and  in  his  possession.    At 
the  trial,  before  CBbisit,  J.,  at  the  Sittings  in  Dublin  after  Hilsij 
Term,  on  the  8th  of  February  1858,  it  appeared  that  the  plainUff 
claimed  the  goods  in  question,  under  a  bill  of  sale  executed  to  him, 
in  consideration  of  £250,  by  Samuel  Crookshanks,  the  UndeivBheniF 
of  the  county  of  Donegal,  on  behalf  of  the  High-sheriff,  and  bear- 
ing date  the  19th  of  January  1857*  for  the  purpose  of  securing  to 
the  plaintiff  the  amount  due  to  him  for  goods  supplied  and  money 
lent  by  him  to  O'Connor.    The  bill  of  sale  was  executed  at  tbe 
house  of  the  Under-sheriff  in  Derry,  a  distance  of  twentj  mUeB 
from  the  rectory  of  Culdaff,  the  residence  of  O'Connor.     At  the 
time  of  the  execution  of  the  bill  of  sale,  the  bailiffs  of  the  Sheriff 
had  held  in  possession  at  Culdaff,  for  five  days,  under  a  writ  oi  fieri 
faeiaB^  issued  by  the  plaintiff  against  O'Connor.     Immediatelj 
upon  the  execution  of  the  bill  of  sale,  the  Under-sheriff  gave  s 
release  to  O'Connor,  and  thereupon  the  bailiffs  were  removed, 
and  O'Connor  remained  in  possession  of  the  goods  as  before.    Early 
in  July  1857»  the  plaintiff,  having  ascertained  that  O'Connor  was 
about  to  leave  the  country,  went  down  to  Culdaff,  but  O'Connor 
had  left  before  his  arrival.     On  that  occasion  he  found  three  of 
O'Connor's  servants  in  the  house ;  at  the  same  time  he  made  an 
examination  of  the  articles  found  in  the  house,  with  those  mentioned 
in  the  bill  of  sale,  and  ascertained  that  several  of  them  had  been 
taken  away,  and,  amongst  the  rest,  almost  all  the  plate,  but  withoot 
his  sanction  or  knowledge.     A  few  days  after  the  plaintiff's  arrival 
at  Culdaff,  he  went  to  Derry,  where  he  handed  the  bill  of  sale  to 
one  Walters,  an  auctioneer,  with  directions  to  sell  the  property 
comprised  in  the  bill  of  sale.    Accordingly,  handbills,  advertising 
the  sale  for  the  17th  of  July,  were  issued,  in  which  the  property 
advertised  to  be  sold  was  described  as  that  of  the  Rev.  Moore 
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O'Connor.  The  plaintiff  in  the  meantime  having  gone  to  Dublin,  one  £.  T.  1858. 

f,    Qumr'c  Bench 
of  the  handbills  was  sent  to  him,  and  returned  bj  him  approved  of. 

Walters,  having  gone  on  the  16th  of  July  to  Culdaff,  for  the  purpose 
of  comparing  the  articles  in  the  house  with  those  mentioned  in  the 
bill  of  sale,  met  the  defendant,  who  told  him  he  had  an  execution 
against  O'Connor's  goods,  at  the  suit  of  one  Doherty,  which  he 
would  lay  on  the  goods  advertised  for  sale.  The  defendant,  having 
been  apprised  by  Walters  that  the  plaintiff  was  a  creditor  to  a  large 
amount,  nevertheless  asked  Walters  to  act  as  auctioneer,  for  him, 
consenting  not  to  lay  on  the  execution  until  the  next  morning,  so 
as  to  enable  Walters  to  make  up  his  mind  and  communicate  with 
the  plaintiff.  Walters  at  first  refused  to  act,  but  ultimately  con- 
sented to  do  so,  having  on  the  17th  of  July  written  to  the  plaintiff. 
Accordingly,  the  next  day,  the  17th  of  July,  Walters  proceeded  to 
sell  the  goods,  until  there  was  realised  an  amount  sufficient  to 
satisfy  Doherty's  execution,  whereupon  the  defendant  told  him  he 
would  have  nothing  further  to  do  with  the  sale ;  but,  at  the  request 
of  Walters,  consented  to  act  as  his  clerk  for  the  rest  of  the  day, 
when  about  £14  was  realised.  The  sale  was  continued  on  the  18th 
of  July,  when  £31.  Is.  1  Id.  was  realised.  In  August,  the  defend* 
ant  returned  the  writ  under  which  he  had  seised,  having  indorsed 
thereon  the  manner  in  which  he  had  executed  it.  On  the  9fch  of 
November  1857,  the  plaintiff's  attorney  wrote  to  the  defendant, 
informing  him  that  he  had  been  directed  by  the  plaintiff  to  take 
proceedings  against  him  for  the  recovery  of  the  value  of  the 
property  so  improperly  seized  by  the  defendant,  and  damages  for 
the  injury  sustained  by  the  plaintiff  thereby.  After  the  receipt  of 
ibis  letter,  the  defendant,  on  the  23rd  of  November,  paid  over  to 
Doherty  the  amount  of  his  writ.    Evidence  was  also  given  of  two 

sequestrations — one  by  the  plaintiff,  the  other  by  the  bishop 

issued  against  O'Connor,  about  the  time  of  the  plaintiff's  execution, 
and  of  several  claims  made  by  creditors  of  O'Connor  at  the  time  of 
the  auction. 

At  the  close  of  the  plaintiff's  case,  the  Counsel  for  the  defend- 
ant called  upon  the  Judge  to  direct  a  verdict  for  the  defendant, 
as  it  appeared  that  the  plaintiff  had  not  got  possession   of  the 
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E.  T.  1858.  goods  at  the  time  of  the  ezeention  of  the  bill  of  sale,  nor  for 
Queen's  Bench 

six  months  after ;  and  that,  as  possession  neither  acoompanied  nor 

followed  the  bill  of  sale,  it  should  be  held  firaudnleni  and  Tdd 
as  against  the  execution  at  the  suit  of  Dohertj;  also  to  direct  a 
Terdict  for  the  defendanti  upon  the  ground  that  there  was  no 
evidence  to  identify  the  goods  which  were  sold,  to  satisfy  tlie 
execution  of  Doherty,  with  the  goods  mentioned  in  the  achediik 
to  the  bill  of  sale ;  also  to  direct  a  yerdict  for  the  defendant,  ob 
the  ground  that,  by  advertising  the  goods  as  the  goods  of  O'Connor, 
and  by  the  other  acts  of  the  plaintiff's  agent,  Walters,  the  plaintif 
and  his  agent,  had  placed  the  defendant  in  a  position  in  whieh 
he  was  bound  to  seise  the  goods  under  Doherty's  writ»  and  that 
the  plaintiff  should  be  estopped  by  the  acts  of  his  agent  firom 
denying  that  the  goods  were  the  goods  of  O'Connor.  But  tbe 
Judge  refused  so  to  do,  and  left  the  want  of  possession,  the  ad- 
vertisement and  the  acts  of  the  plaintiff's  agent  to  the  jury,  as 
circumstances  proper  to  be  considered  by  them  in  deciding  whether 
the  bill  of  sale  was  intended  to  defeat  or  delay  creditors  ;  and  that, 
if  so  intended,  it  was  void.  To  this  direction  of  the  Judge, 
Counsel  for  the  defendant  objected.  The  jury  found  a  verdict 
for  the  plaintiff,  with  damages. 


O.  FUzgibbon  having,  on  the  17th  of  April  1858,  obtained  a 
conditional  order  for  a  new  trial,  on  the  grounds  of  misdirection) 
and  the  verdict  being  against  evidence  and  the  weight  of  evidence— 

Maedonogh  (with  him  C  Hemphill)  now  showed  cause. 

The  question  in  this  case  is  as  to  the  validity  of  the  bill  of  sale 
of  the  20th  of  January  1867.  To  render  valid  such  bills  of  sale, 
they  must  be  made  bond  fide^  and  be  executed  for  a  valuable  con- 
sideration :  Twyne^9  ease  (a).  In  every  case  the  question  of  fx%rA 
or  no  fraud  is  one  for  the  consideration  of  the  jury.  In  1  SrniA** 
L,  C,  p.  12,  4th  ed.,  there  is  this  commentary  upon  Edwards  f- 
Harben  {b)  : — "  However,  though  in  Edwards  v.  Harben^  it  was 
''  laid  down  that  an  absolute  sale,  without  delivery  of  possession, 


(a)  3  Co.  Rep.  80. 


(6)  2  T.  B.  567. 
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**  was,  in  point  of  law,  fraudulent,  the  tendency  of  the  Courts  E.  T.  1858. 
**has  lately  been  to  qualify  that  doctrine,  and  leave  the  whole 
^*  circumstances  of  each  case  to  a  jury,  bidding  them  decide  whether 
*'  the  presumption  of  fraud  deducible  from  the  absence  of  transmn- 
**  tation  of  possession  shall  prevail."  So  in  Laiimer  v.  JBatson  (a), 
the  question  of  fraud  was  held  to  have  been  properly  left  to  the 
jury.  If  the  bill  of  sale  be  executed  bond  fide  and  for  valuable 
consideration,  the  mere  allowing  of  the  debtor  to  continue  in 
,  possession  does  not,  per  «e,  invalidate  the  transaction ;  it  is  only 
evidence  of  fraud,  and  as  such  to  be  left  to  the  jury :  Martindale 
T.  Booth  {b).  In  WordaU  v.  Smith  (c).  Lord  EUenborough  con- 
sidered that,  where  the  continuance  of  the  vendor  in  possession 
was  fraudulent,  the  transaction  was  not  helped  by  the  vendee 
putting  a  person  jointly  into  possession  with  him.  It  will  be 
contended  on  the  other  side  that  they  were  misled  by  the  adver- 
tisement of  the  auction,  which  described  the  goods  as  those  of 
O'Connor,  and  that  the  advertisement  having  been  approved  of 
by  the  plaintiff,  he  is  estopped  from  denying  that  the  goods  were 
O'Connor^s.  But  in  such  cases  there  must  be  wilful  misrepresenta- 
tion, and  allowing  the  party  continuing  in  possession  to  deal  with 
and  treat  the  goods  as  his  own.  In  Imray  v.  Magnay(d)f  fol- 
lowed by  Christopherson  v.  Burton  («),  it  was  held  that,  although 
the  Sheriff  (if  he  have  notice  of  the  fraud)  is  bound  to  seize  and 
sell,  notwithstanding  a  fraudulent  assignment,  or  judgment  and 
execution,  yet,  if  he  sell  under  such  a  judgment  to  a  bond  fide 
purchaser,  he  cannot  be  compelled  to  re-seize  the  same  goods,  for 
the  purchaser  has  a  good  title.  In  Remmett  v.  Lawrence  (f)^ 
Lord  Campbell  {g)  said  he  should  like  to  have  the  case  of  Imray 
V.  Magnay  (A)  re-considered,  as  it  put  the  Sheriff  in  a  position 
subjecting  him  to  serious  injury.  Then,  as  to  the  point  of  estop- 
pel, Pickard  v.  Sears  (i)  was  relied  on   by  the  other  side,  but 

(a)  4  B.  &  C.  652.  (6)  8  B.  &  Ad.  496. 

(c)  I  Camp.  832.  («0  11  M  &.  W.  267. 

(0  3  Ezch.  160;  8.  C,  18  L.  J.,  Exch.,  60. 
09  15  Q.  B.  1004;  8.  C,  14  Jar.  1067:  20 L.  J*.  0-  B.  25. 
(g)  p.  1010.  (A)  Sypra. 

(0  6  Ad.  &  £1.  469. 
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£.  T.  1858.  that  ease  was  most  fully  considered,  and  the  rale  enunciated  in 
it  pat  on  its  proper  footing  in  Freeman  ▼.  Cooke  (a)*  There  k 
also,  in  this  case,  that  notoriety  of  the  transfer  upon  which  the 
decision  in  Latimer  v.  JBatson  (Jb)  mainly  rested  ;  for  Doherty,  the 
execution  creditor,  must  have  been  fully  aware  of  all  the  circam- 
stances,  and  yet  he  does  not  enter  up  his  judgment  until  the  Aprfl 
following,  long  after  the  plaintiff's  right  had  accrued. 

Fitzgihhon  (with  him  /•  Hamilton)^  contra. 

It  is  said,  on  the  other  side,  that  the  validity  of  the  bill  of  sale  is 
a  question  for  the  jury;  our  complaint  is,  that  the  learned  Judge 
should  have  decided  that  question  himself,  and  not  left  it  to  the  juiy 
at  alL     We  rely  upon  three  grounds:    first,   there  was   no  case 
made  by  the  plaintiff  to  identify  the  goods  sold  with  those  contained 
in  his  bill  of  sale ;  secondly,  even  though  the  goods  were  shown  to 
have  been  the  same,  yet  the  plaintiff,  by  his  conduct,  had  repra- 
sented  the  goods  to  be  those  of  O'Connor,  and  he  is,  therefore, 
estopped;  and,  thirdly,  under  the  circumstances  of  the  case,  the 
bill  of  sale  to  the  plaintiff  is  fraudulent  and  void.    Now,  as  to 
the  identity  of  the  goods,  the  plaintiff  himself,  who  was  the  only 
witness  on  that  side,  at  the  trial  could  not  identify  them ;  nor  could 
it  be  proved  at  what  period  of  the  sale  the  goods  of  the  plaintiff 
were  sold.    Secondly,  as  to  the  point  of  estoppel ;  Lord  Denmao, 
in  his    judment    in  Pickard  ▼•  Sears  (e),   lays  down  the  ruk 
tbu8(d): — '*But  the  rule  of  law  is  clear,  that  when  one,  by  his 
«  words  or  conduct,  wilfully  causes  another  to  believe  Uie  existence 
^'of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief, 
**  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
''from  averring  against  the  latter  a  different  state  of  things  as 
''existing  at  the  same  time."    Here,  after  the  execution  of  tli^ 
bill  of  sale,  the  plaintiff  allows  the  goods  to  remain  in  O'Gmnor's 
possession.     The  bailiffs  who  had  been  in  possession  are  turned 
out;  and,  when  the  sale  is  announced,  the  goods  are  advertised 

(a)  2  Espch.  654;  S.  C,  12  Jar.  777 ;  18  L.  J.,  Exdi.,  114. 
(6)  Supra,  (e)  6  Ad.  &  SL  469. 

(rf)  p.  474. 
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as  being  O'Connor's ;  and,  when  seised  by  the  defendant  under  E.  T.  1858. 

Doherty*s  writ,  as  the  goods  of  O'Connor,  Walters,  who  repre* ' 

sented  the  plaintiff,  though  he  remonstrated  in  the  first  instancoi 
yet  positively  acquiesces  in  the  sale,  and  acts  as  the  defendant's 
auctioneer. — [Lefbot,  C.  J.     Was  Walters  acting  within  the  scope 
of  his  authority  ?     Surely,  if  I  give  a  man  authority  to  do  a  parti* 
cular  act,  that  does  not  confer  upon  him  a  general  authority,  and 
he  cannot  estop  me  by  exceeding  his  authority.] — The  plaintiff 
does  not  complain  of  these  proceedings ;    on   the  contrary,  the 
defendant  does  not  pay  over  the  proceeds  of  the  sale  until  Novem- 
ber;   yet  the  plaintiff,  having  lain  by  for  three  months,  on  the 
9th  of  that  month,  for  the  first  time,  claims  the  money,  which 
is  the  first  step  ever  taken  by  him  to  show  that  he  claimed  as  his 
own  the  goods  seized  and  sold  by  the  defendant.    This  was  conduct 
dearly  calculated  to  deceive  the  defendant.    In  cases  of  this  kind, 
where  such  facts  are  admitted  or  proved,  it  is  a  question  of  law 
for  the  Judge,  who  is  to  determine  whether  they  constitute  an 
estoppel  in  pais.    This  appears  from  the  comment  of  Erie,  J.,  upon 
Piekard  ▼.  Sears,  in  Faster  y.  The  Mentor  Life  Assurance  Com^ 
pan^  (a).  The  same  doctrine  is  laid  down  in  Freeman  v.  Cooke  {b). 
The  remarks  upon  estoppels  in  pais  in  Smith's  Leading  Cases  (c) 
are  very  pertinent.    But,  thirdly,  this  bill  pf  sale  is  fraudulent  in 
law ;  and  that  is  a  question  for  the  Judge,  and  not  for  the  jury, 
where  there  are  no  circumstances  except  consideration  to  rebut 
the  inference  of  fraud,  arising  from  possession  neither  accompanying 
nor  following  the  deed.    It  matters  not  that  it  was  duly  registered 
under  the  17  &  18  Fife,  c.  36,  as  registration  under  that  statute 
does  not  in  the  least  affect  the  validity  in  law  of  a  bill  of  sale. 
Two  circumstances  are  essential  to  the  validity  of  a  bill  of  sala 
against  creditors— a  good  consideration  and  bona  fides;  neither 
alone  is  sufficient.     There  is  consideration  here,  but  nothing  else ; 
nothing  to  show  bona  fides — ^no  possession  taken  by  the  vendee, 
either  actual  or  symbolical — ^no  notoriety  attending  the  execution 

(a)3KL&BL48;  S. C.  23  Law  Jour.,  Q.  B.,  145 ;  18Jur.  837; 

2  Com.  Law  Rep.  1404. 
(I)  S^a.  (e)  2  Sm.  L.  C,  665,  4th  ed. 
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K  T.  1858.  of  the  bill  of  sale — ^no  evidence  that  it  was  known  to  any  one 
beyond  O'Connor  and  the  Sheriff;  there  was  nothing,  therefore,  to 
go  to  the  jary  to  show  botui  Jides,     In  all  the  cases  cited,  there 
swiNXT.      were  additional  circumstances,  beyond  the  consideration,  to  shov 
bona  Jides,  all  of  which  were  for  the  jury ;  but  when  there  is 
nothing  beyond  the  absolute  sale,  then  it  is  for  the  Judge  to  direa 
the  jury,  in  the  absence  of  evidence  of  bona  /ides;  and  all  the 
cases  show,  that  when  an  absolute  bill  of  sale,  without  such  evi* 
dence,  is  neither  accompanied  nor  followed  by  the  possession  of  the 
property  assigned,  it  is  void  in  law :  Edwardt  v.  Harben  (a) ;  judg- 
ment of  Dallas,  C.  J.,  in  Armstrong  v.  Baldoeh  (i),  and  that  of 
Lord  EUenborougb,  in  Wordali  v.  Smith  (c).     In  Latimer  v.  Bat- 
son  (d),  the  ground  of  the  decision  was,  that  the  circumstance  of 
the  execution  was  notorious  in  the  neighbourhood,  and  that  the 
money  was  paid  for  the  goods  at  the  time  of  the  sale.     Heie, 
there  was  no  notoriety,  every  part  of  the  transaction  was  private; 
here,  too,  the  money  was  not  paid  down  at  the  time  of  the  sale; 
but  the  consideration  for  the  bill  .of  sale  was  an  old  debt,  which 
is  a  most  important  element  in  all  these  cases.    In  Martindak 
V.  Booth  («),  the  bill  of  sale  was  not  absolute.  Jezeph  v.  Ingram  (f) 
is  a  middle  case  between  Edwards  v.  Harben  (g)  and  Kidd  t. 
Rawlinson  (h),     Twyne^s  ease  (t )  is  not  overruled ;  it  is  expressly 
recognised  by  Lord  Eldon,  in  Kidd  v.  Rawlinson  {Jij.    The  embar- 
,  rassments  of  O'Connor,  at  the  time  of  the  execution  of  the  bill 

of  sale,  appear  from  the  fact  of  there  being  then  two  sequestrations 
against  him,  and  from  the  numerous  claims  made  by  creditors  at 
the  auction. 

They  also  cited  Beaumont  on  Bills  of  Sale  ;  Graham  v.  Chap- 
man {l) ;  Avery  v.  Bowden  (sn). 

(o)  2  T.  B.  587.  W  Gow.  33. 

(e)  1  Gamp.  832.  (<0  4  B.  &  Cr.  652. 

(0  3B.  &Ad.408. 

(f)  1  B.  Moo.  189 ;  S.  C,  8  Taunt.  838. 

{g)  Supra.  (A)  2  B.  &  P.  59. 

(t)  Supra.  (*)  Supra, 

{I)  12  C.  B.  85 ;  S.  C,  21  L.  J,  C.  P.,  173. 

(m)  6  El.  &  BL  963;  S.  C,  3  Jnr.,  N.  S.,  238;  26  Law  Jour.,  Q.  R,  3. 
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Hemphill,  in  reply.         « 

There  was  everj  notoriety  in  this  case.  When  the  ^fieri  facias 
was  sent  down  to  the  Sheriff  of  Donegal  on  the.  15th  of  Jaly* 
O'Connor  was  a  free  man  to  all  the  world  except  the  plaintiff;  and 
that  the  Sheriff's  bailiffs  were  in  possession  at  the  rectory  for  five 
days  and  nights  most  have  been  well  known  to  the  whole  neigh- 
bourhood. Agidn,  the  parties  were  not  deceived  by  the  plaintiff's 
conduct.  Doherty  was  aware  of  the  existence  of  the  biU  of  sale^ 
and  fixed  with  notice  of  it,  and,  therefore,  he  puts  his  writ  into  the 
hands  of  the  defendant  to  be  executed,  thinking  that  he  might  not 
be  so  well  aware  of  the  transaction  as  the  Sheriff!  The  moment 
the  plaintiff  is  apprised  that  O'Connor  is  about  to  abscond,  he  at 
once  goes  down  to  the  rectory  and  takes  possession ;  he  is  the  first 
to  take  possession.  There  has  been  no  acquiescence  by  the  plaintiff 
in  the  conduct  of  Walters,  who,  as  the  plaintiff's  agent,  .was  acting 
quite  beyond  the  scope  of  his  authority.  Now,  as  to  the  authorities ; 
Tufyne*s  case  (a)  is  distinguishable  in  its  facts  from  the  present 
Twyne,  by  the  assignment,  leaves  himself  a  beggar ;  here^  that  is  not 
so.  The  resolutions  in  Twj/ne's  case  do  not  apply  ;  the  first, 
because  the  goods  assigned  here  by  the  bill  of  sale  are  specific 
chattels  set  out  in  the  schedule ;  the  second,  because  here  there  was 
nothing  but  the  mere  continuance  of  O'Connor  in  possession ;  the 
third,  because  there  was  sufficient  notoriety;  the  fourth,  because, 
at  the  time  of  the  execution  of  the  bill  of  sale,  the  existence  of 
any  other  creditor  was  unknown  to  the  parties ;  the  fifth  or  sixth, 
because  there  are  no  such  elements  in  the  present  case.  The  gist 
of  the  whole  of  that  case  was  that,  at  the  time  of  the  assignment, 
Twyne  was  indebted  to  other  persons.  In  Edwards  v.  Harden  (6), 
we  find  the  same  element ;  the  bill  of  sale  in  that  case  was  a  pocket 
instrument ;  there  was  no  execution  levied  ;  no  sale  took  place,  and 
there  were  debts  existing.  The  dictum  of  Buller,  J.,  in  Edwards 
v.  Harhen,  has  been  qualified  by  more  recent  decisions.  In 
Steward  v.  Lombe{c\  Dallas,  C.  J.,  says(c/): — '' Although  the 
"  case  of  Edwards  v.  Harben  has  not  been  overruled,  still  it  has 
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E.  T.  1858.  ^'frequently  been  dissented  from,  and  Was  much  narrowed  bj  the 

"  subsequent  decision  of  this  Court  in  Kidd  v.  Rawlinsan/*     In 
Kidd  y.  Rawlinson  (a),  Lord  Eldon  concurred  in  the  doctrine  as 
laid  down  in  Bui.  N.  P.,  p.  258,  that  continuance  in  poesessioD 
by  the  vendor  was  not,  in  all  cases,  a  mark  of  fraud ;  and  he  left 
it  to  the  jury  to  say  what  was  the  object  of  the  bill  of  sale.— 
[Lefbot,  C.  J.     Lord  Eldon  does  not  dissent  from  the  abstnurt 
proposition  laid  down  in  Edwardt  v.  Harben^  and,  therefore,  I  do 
not  understand  Dallas,  C.  J.,  saying  that  that  case  has  been  dissented 
from.] — The  same  doctrine  is  propounded  in  Jezeph  ▼.  Ingram  {h\ 
Amuirong  v.  JBaldoek{c)f  and  the  reporter's  note  to  the  latter 
case,   and  also  in  the  judgments  of  Littledale  and  Parke,  JJ^ 
in  Martindale  ▼.   Booth  (d)  ;   Waikins  y.  Bireh  {e)  is   not  dis- 
tinguishable from  Kidd  ▼•  Rawlinson.     Eastwood  y.  Brown  (f)i 
though  only  a  Nisi  Prius  case,  yet  shows  how  Abbott,  C.  J.,  left 
the  question  to  the  jury.     WordaU  v.  Smith  (g)  was  relied  upon 
in  that  case  by  Mr.  Scarlett,  as  Counsel  for  the  defendant,  but 
Abbott,  C.  J.,  said  (h) : — **  I  cannot  agree  to  the  doctrine  laid  down 
*'  in  the  case  cited  by  Mr.  Scarlett  The  circumstance  of  an  assignor, 
*'  who  is  under  pecuniary  embarrassments,  remaining  in  possession 
^  of  the  property  assigned,  is  always  suspicious ;  but  if  it  does  not 
"  appear,  from  other  facts  in  the  case,  that  this  takes  place  under 
**«  fraudulent  arrangement  between  the  parties,  for  the  purpose  of 
^'delaying  creditors,  I  am  of  opinion,  that  it  is  not  of  itself  & 
**  conclusive  badge  of  fraud."     In  Wood  ▼.  Dixie  (t),  Lord  Den- 
man,  C.  J.,  says  {k) : — **  We  are  always  unwilling  to  decide,  withoot 
consideration,  upon  a  question  involving  a  discussion  upon  first 
principles."    Whether  the  transaction  be  a  bond  fide  one,  whether 
the  instrument  of  assignment  is  intended  to  have  the  operation  it 
purports  to  have — ^in  a  word,  the  question  fraud  or  no  fraud,  is 
one  purely  and  alone  for  the  consideration  of  the  jury. 
He  also  referred  to  Beaumont  on  BUls  of  Sale. 
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Lbfbot,  C.  J. 

This  case  comes  before  the  Court  upon  a  motion  for  a  new  trial, 
founded  upon  objections  to  the  charge  of  mj  Brother  O'Brxbn,  who 
tried  the  case ;  and  also  upon  the  ground  that  the  Tcrdict  was  not 
sustained  by  the  evidence,  and  was  against  the  weight  of  evidence. 
The  question  upon  which  the  first  ground  of  objection  arises  in  the 
case  turns  upon  the  validity  of  a  bill  of  sale,  under  which  the  plain- 
tiff claims.  It  was  contended  that,  under  the  circumstances  of  the 
case,  the  bill  of  sale  was  fraudulent  and  void ;  that  the  evidence 
was  such  that  the  jury  should  have  been  directed,  upon  the  facts 
before  them,  to  have  found  that  it  was  so ;  that,  as  the  bill  of  sale 
purported  to  be  an  immediate  transfer  of  the  goods,  and,  as  the 
possession  did  not  accompany  nor  immediately  follow  the  execution 
of  the  bill  of  sale,  but,  on  the  contrary,  the  former  owner  continued 
in  possession  for  four  months  afterwards,  that  that  fact  alone,  being 
once  established,  rendered  the  bill  of  sale  fraudulent  and  void. 

This  was  contended,  first,  upon  the  authority  of  Twyne^$  case  (a) ; 
secondly,  upon  the  authority  of  Edward*  v.  Harben  (i),  and  the 
cases  referred  to  therein ;  but  especially  upon  the  dictum  ascribed 
to  Judge  BuUer,  that,  unless  possession  accompanies  and  follows 
the  deed,  it  is  fraudulent  and  void.  Now,  this  being  a  question 
of  great  importance,  I  have  thought  it  right  to  go  back  and  examine, 
most  attentively  and  minutely,  all  the  authorities,  so  as  to  ascertain 
what  foundation  there  is  for  saying  the  continuance  in  possession 
by  the  vendor  in  this  case  made  the  bill  of  sale  ipso  facto  fraudulent 
and  void.  It  appears  to  me  that,  neither  upon  the  facts  of  2Vyii«'« 
coMt  (e),  nor  of  any  other  case,  nor  upon  the  authority  of  the  dictum 
of  BuUer,  J.  (considering  it  with  regard  to  the  circumstances  of  the 
case  in  which  it  was  pronounced),  did  the  continuance  in  possession 
in  this  case, /Mr  «e,  render  the  bill  of  sale  fraudulent  and  void.  Now, 
as  to  Twyn^s  ease  (d),  what  was  the  nature  of  the  possession  in  that 
case  ?  It  was  a  possession  implying  ownership  and/ia  ditponendii 
it  was  not  a  mere  naked  possession,  but  was,  as  I  have  said,  a  pos- 
session implying  ownership  andjW  ditponcndi^  with  the  knowledge 
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K  T.  1858.  and  concarrence  of  the  Tendee.    Pierce,  the  vendor,  not  onlj  odd- 
tinned  in  poiseaeioii  of  the  goods,  bot  he  sold  some  of  them  ;  be 
shore  the  sheep,  and  marked  them  with  his  own  mark.    Kow  there^ 
there  was  a  possession  with  an  implication  of  ownership  and  ju» 
duponendi ;  bnt  that  is  a  very  different  species  of  possession  from 
mere  naked  possession.    But  ]et  ns  now  consider  farther  tbe  otber 
circamstanoes  which  occnrred  in  Twyne**  ease  (a).    That  was  a  gift 
'  of  all  the  debtor's  goods  and  chattels,  real  and  personal,  whatsoever ; 
there  was  not  a  vestige  of  property  left  in  the  debtor;  there  was 
also,  at  the  time  of  the  gift,  another  creditor,  who  was  proceeding 
to  enforce  his  debt ;  these  two  circamstahces  make  an  essential 
difference  between  that  case  and  the  present.     Farther,  it  is  said,  in 
Twyfufe  case  (6),  that  the  circomstances  of  the  case,  and  the  posses- 
sion, taken  together,  were  signs  and  marks  and  tokens  of  a  trust — 
a  secret  trust — a  tirast  which  enabled  the  debtor  to  make  nse  of 
that  deed  of  conveyance  as  a  protection  against  his  just  creditors ; 
that  is,  that  they  might  operate  as  evidence  to  defeat  the  deed,  bat 
not  to  render  it  ipsofaeio  frandulent  and  void.    In  TkyncrV  ease  (e) 
also  the  deed  was  executed  secretly,  and  not  upon  any  open,  public 
or.  notorious  occasion.    In  the  present  instance,  however,  whatever 
obstfvations  may  be  made  upon  the  case,  and  which  might  be  very 
fit  to  accompany  it  in  going  to  the  jury,  at  all  events  it  is  clear  that, 
upon  the  occasion  when  the  bill  of  sale  was  executed,  the  Sheriff's 
oflficers  had  been  for  four  or  five  days  in  possession  of  the  property, 
under  an  execution ;  and,  accordingly,  in  every  one  of  the  cases,  the 
occasion,  and  the  notoriety  of  the  occasion,  upon  which  the  transfer 
of  the  property  purported  to  be  made,  and  the  way  in  which  it  is 
made,  is  deemed  proper  to  be  considered  by  the  jary.    Now,  to 
come  to  the  case  of  Edwards  v.  Harben{d),    In  that  case,  the 
.  bill  of  sale,  after  assigning  certain  articles  of  property,  particulariy 
specifying  them,  adds : — '*  And  all  and  every  other  the  goods, 
^'ehattels  and.  effects  whatsoever,  in  and  about  his  dwelfing-houM 
^  at  L."    There  was  too  an  express  agreement  that,  aldiough  the 
deed  imported  an  immediate  sale,  yet  the  vendor  should  remam 
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(c)  Supra. 


(I)  Svqtra. 
(d)  Supra, 


COMMON  LAW  BEPOeTS.  «5 

in  possession  for  fonrteen  dsys  before  the  vendee  shoald  have  a  E.  T.  1858. 

Queen*  $  Btfich 
right  to  enter  npon  the  effects  and  sell  them.    Now,  it  is  most      , ' 

important  to  see  upon  -what  grounds  the  Counsel  who  impugned  ^^ 

the  validity  of  the  bill  of  sale^  in  that  case,  based  his  ai^ument.      swxhbt. 

He  says: — ^**In  considering  this  question,  the  two  following  prin- 

**  oiples  may  be  supported ;   first,   whenever  the  vendor  is  found 

**  in  the  actual  possession  of  goods  which  he  has  sold,  such  con- 

^'tinuance  in  possession  is  primd  facte  evidence  of  an  intent  to 

*' delay,  hinder  or  defraud  creditors,  and  throws  it  on  the  other 

*^  party  to  rebut  it,  by  showing  that  the  continuance  in  possession 

**was  with  some  other  view.''    It  is  prima  facie  evidence;  that 

is  the  way  Counsel  puts  it,  whose  object  it  was  to  impeach  the 

deed  in  that  case ;  but  he  adds : — **  Secondly,  whenever  there  is  a 

**  positive  agreement  between  the  parties  that  the  vendor  shall  be 

«<  permitted  after  the  sale  to  have,  for  any  space  of  time,  not  only 

*^  the  mere  manual  occupation,  but  also  the  disposition  of  the  goods 

"  sold,  to  trade  with  them  as  his  own.  It  is  an  actual  fraud  upon 

**  the  other  creditors  of  the  vendor."     There,  there  was  an  actual,  a 

positive  agreement  that  the  vendor  was  not  only  to  keep  possession 

of  the  goods,  but  to  deal  with  them  as  his  own.    That  was  the 

case  of  a  trader  who  was  daily  selling  goods,  and  whose  business 

it  was  to  sell;  but,  in  the  present  case,'  O'Connor's  possession  of 

the  goods  was  merely  a  use  for  convenienee,  not  implying  a/Mt  die- 

ponendi;  and  if  he,  did  sell  any  of  the  goods,  he  sold  them  contrary 

to  the  purpose  for  which  they  were  left  in  his  possession.    Now, 

in  Edwards  v.  Harben  (a),  that  the  goods  should  be  left  in  the 

possession  of  the  vendor,  was  part  and  parcel  of  the  oontract    It 

was  upon  that  ground  that  Counsel  rested  his  argument ;  and 

Buller,  J.,  in  giving  judgment,  says; — ^**The  bill  of  sale  is  dated 

«on  the  27th  of  March  1786,  and  is  a  general  bill  of  sale  of  all 

**  the  defendant's  household  furniture  and  stock  in  trade.    This  bill 

<*of  sale  is  to  take  effect  immediately,  upon  the  face  of  it;  but 

**  there  was  an  agreement  between  Mercer  and  the  defendant,  that 

**  the  goods  should  not  be  sold  until  the  expiration  of  fourteen  days 

"from  the  date  of  its  execution;  and  no  possession  was  actually 

(a)  Supra. 
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E.  T.  1858.  ''taken  oatil  after  the  death  of  Meroer,  which  happened  within 

''the  fourteea  days;  bat  there  was  a  formal  deliTeij  of  a  oork- 
*' screw  in  the  name  of  the  whole."     He  then  cites  the  case  <^ 
Bamford  t.  Baron^  in  which  he  says : — "  We  consulted  with  aH 
"  the  Judges,  who  are  unanimously  of  opinion  that,  unless  posses- 
"  sion  accompanies  and  follows  the  deed,  it  is  fraudulent  and  Toid.* 
Now,  when  BuUer,  J.,  says,  that ''  unless  possession  accompanies  and 
follows  the  deed,  it  is  fraudulent  and  Yoid,**  I  must  take  it  fiuriy, 
in  justice  to  him  and  to  the  Judges,  that  they  meant  poasessioo 
under  the  circumstances  of  that  particular  case.    Indeed  I  hare 
found  an  authority  equal  to  that  of  Buller,  J.  (which  is  no  less 
than  Buller,  J.,  himself),  for  saying,  distinctly  and  in  terms,  that 
possession,  together  with  other  circumstances,  is  evidence  of  fraud, 
but  that  possession  alone  will  not  do.     Now,  the  case  in  which 
Buller,  J.,  so  decided,  though  reported  in  a  subsequent  Tolnme, 
was  prior  in  point  of  time,  by  three  years,  to  the  case  of  Edwards 
▼.  Harben  (a)  ;  the  case  t  allude  to  is  that  of  HcuelinUm  ▼.  €^ 
reported  in  a  note  to  Jarman  ▼.  WooUoUm  (&),  in  which  Boiler,  J^ 
uses  these  words : — ^"It  has  been  frequently  determined  that  poesesaioa 
"alone  is  not  evidence  of  fraud;  the  transaction  must  be  shown 
"to  be  fraudulent  from  other  circumstances.    If  the  possession  be 
"  inconsistent  with  the  conveyance,  that  is  evidence  of  fraud.**   Here, 
"other  circumstances'*  he  says  make  out  the  case  of  fraud;  but 
he  lays  it  down  distinctly,  that  "possession  alone  is  not  evidence 
"of  fraud,  but  that  the  transaction  must  be  shown  to  be  fraudulent 
"from  other  droumstances.**    I  find  also  that,  in  the  case  of  tCidd 
V.  Rawlin8on{e\  which  came  before  Lord  Eldon  when  he  was 
Chief  Justice  of  the  Common  Fleas,  precisely  the  same  doctrine 
is  laid  down,  viz.,  that  possession  is  not  in  all  cases  a  mark  of 
fraud,  but  that  it  may  be  evidence  of  fraud.    That  appears  to 
conflict  with  the  opinion  of  Lord  EUenborough,  in  WordaU  \, 
Smith  (d).    I  find,  however,  that  Lord  Eldon's  judgment  was  sus- 
tained by  Abbott,  C.  J.,  in  Mariindale  v.  Booth  (e) ;  I  find  alsoy 

(a)  Supra.  (b)  3  T.  B.  020. 
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in  the  ease  of  Arundel  v.  Phifpt{a)^  in  which  Lord  Eldon  has  E.  T.  1858. 

,  ,     ,        .          .        ,         ,,                        ..    .      ,      Qiteen's  Bench 
occasion  to  review  this  doctrine,  that  he  adheres  most  distinctlj     ^-..^ 

to  his  former  opinion  expressed  in  Kidd  v.  Rawlimon  (i).    AUud-  ^^ 

ing  to  the  difference  of  opinion  between  himself  and  Lord  Ellen-      swinst. 

borough,  he  says  (p.  145)  t — *'I  believe  my  decision  in  the  Court 

*'of  Common  Pleas  was  disputed;   my  opinion  upon  the  trial  of 

''that  cause  was,  that,  possession  is  on\j  primd  facie  evidence  of 

"  fraud ;  with  great  deference,  if  Lord  EUenborough  thinks  other- 

**wise,  I  am  at  present  of  the  same  opinion."     And  he  then 

proceeds: — **  The    mere  circumstance* of   possession  of  chattels, 

*^  however  familiar  it  may  be  to  say  that  it  proves  fraud,  amounts 

**  to  no  more  than  that  it  is  primd  facie  evidence  of  property  in 

**  the  man  possessing,  until  a  title  not  fraudulent  is  shown,  under 

**  which  that  possession  has  followed."    Now,  in  the  present  case, 

if  the  sale,  under  the  Sheriff's  bill  of  sale,  was  a  hondjide  transfer 

of  the  property,  the  possession  of  O'Connor  was  with  the  permission 

of  the  true  owner,  which  brings  it  exactly  within  the  reasoning 

in  the  case  before  Lord  Eldon;  and  this  brings  the  present  case 

exactly  to  this  point,  was  the  sale  by  the  Sheriff  to  Macdona,  and 

the  bill  of  sale  executed  by  him  in  pursuance  thereof,  a  bond  fide 

transaction?    That  was  a  proper  question  to  be  left  to  the  jury; 

it  was  for  them  to  deal  with  it ;  they  have  dealt  with  it,  and  have 

found  that  it  was  a  bond  fide  transaction  ;  and  I  confess  that,  after 

looking  through  the  evidence,  and  considering  the  case,  I  think  that 

the  verdict  is  perfectly  right. 

Upon  the  whole,  therefore,  we  think  that  the  rule  for  a  new  trial 

must  be  refused,  with  costs. 

Cbampton,  J. 

This  is  an  extremely  clear  case ;  I  have  thought  so  from  the 
beginning.  All  the  cases  upon  the  subject  are  brought  together 
and  ably  commented  upon,  in  Mr.  SmiMe  admirable  collection  of 
Leading  eases  (a).  I  think  that  the  charge  of  the  learned  Judge 
at  the  trial  was  perfectly  correct;  and  I  know  this,  that  if  I  had 

(a)  10  Vet.  145.  (b)  Supra. 

(c)  1  Smith  L.  C,  4th  ed.,  p.  1. 
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£.  T»  1858.  been  a  member  of  tbe  jory,  I  ahooM  hate  amvdd  at  the  sune 

■---^  ■■   ,  /     eoncludon  which  they  did ;  for,  what  was  the  qaeaiion  submitted 

to  the  jury  ?    It  was  this,  whether  the  partiealar  bill  of  sale  is 

question  was  fraudulent  and  void  ab  imoepiuf    Now»  when  I  state 

the  single  fSeust  which  I  am  about  to  mentioo,  it  puts  an  end  to  the 

case.    It  was  argued  that  this  bill  of  sale  was  fraudulent  and  void 

against  creditors,  and  it  must  have  been  so  ob  metpiu^  in  order 

to  sustain  that  proposition  $  but  I  cannot  see  how  that  position  cao 

be  sustained,  when  it  is  an  admitted  fact  that  there  was  not  only  no 

execution  creditor  in  existftnee  at  the  time  of  making  the  bill  of 

sale,  but  there  is  no  evidence  of  the  existence  of  any  creditor  at 

all  at  that  time.    How  then  can  it  be  said  that  this  instrument 

is  void  against  creditors,  when  thece  were  no  creditors  ?     Nov,  I 

do  not  mean  to  say  that  many  cases  might  not  be  put,  in  which 

fraud  might  be  suggested,  though  it  is  not  suggested,  in  the  pre- 

sent  case*     I  can  conceive  a  man,  I  will  call  him  .A,  allowing 

another  man  B  to  use  A's  property  as  if  it  were  hia  own,  and 

in  that  way  giving  B  the  benefit  of,  and  allowing  him  to  faoM 

himself  out  as  the  apparent  and  ostensible  owner  of  the  pn^iertj; 

and  I  can  conceive  B  trading  with  and  gaining  credit  by  means 

of  that  property ;  that  would  be  a  very  gross  fraud,  of  which  we 

have  instances  continually  occurring,  and  questions  are  raised  as 

to  the  real  owner  of  the  property.    But  the  case  here  is,  that  this 

instrument  is  void  under  the  statute  (a),  as  intending  to  defeat 

creditors ;  but  there  were  no  creditors  when  the  bill  of  sale  wis 

executed.    I  am  of  opinion,  therefore,  that  the  learned  Judge  was 

quite  right  in  leaving  the  question  to  the  jury,  and  that  the  J017 

have  found  a  proper  verdict. 


FSBEIN,  J. 

I  consider  that  this  was  a  question  for  the  jury,  under  the 
direction  of  the  learned  Judge;  and  as  the  learned  Judge  rerj 
properly  left  the  case  to  the  jury,  I  see  no  ground  for  inteiAring 
with  the  verdict. 


(a)  10  Car.  1,  sees.  2,  c  3. 
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O'Bbibii,  J, 

I  am  of  opinion,  as  I  was  at  the  trial,  that  I  was  bound  to  leave 
the  question  to  the  jurj.    It  is  not  necessary  to  go  into  the  general 
question ;  but  I  may  remark  that,  upon  looking  through  the  cases, 
I  could  not  find  a  single  one  in  which  the  Judge  took  upon  himself 
to  pronounce  the  deed  fraudulent  and  void,  without  leaving  the  case 
to  the  juiy.    In  the  case  of  Wardail  ▼.  Smith  (a),  in  which  Lord 
Ellenborough  is  said  to  have  done  so,  he  did  not  do  any  such 
thing;  there  was  a  strong  opinion  of  his  own  expressed,  but  no 
direction  was  given,  and  the  report  says  the  plaintiff  had  a  verdict. 
I  also  find  that,  in  a  case  decided  two  or  three  years  previously, 
the  case  of  Hoffman  v.  PiU  (i),  the  same  Judge  says  (c)  : — "  The 
**  not  taking  possession  was,  in  some  measure,  indicative  of  fraud, 
"  but  was  not  conclusive ; "  and  as  this  case  was  decided  after  that 
of  Edwards  v.  Harden  {d)^  it  clearly  shows  that  his  own  opinion 
.was  that,  as  a  general  rule,  possession  not  accompanying  or  imme- 
diately following  the  assignment  was  merely  primd  fade  evidence 
of  fraud.    So  also,  in  the  case  of  Lindon  v.  Sharp  («),  Tindal,  C.  J., 
says :— -^'  The  modem  doctrine  is,  that  it  must  be  left  to  the  juxy 
.«<to  say,  whether  the  continuance  in  possession  is  fraudulent  or 
''not.     It  is  a  strong  fact,  but  not  conclusive;"  it  is  a  strong 
circumstance  to  be  relied  upon,  but  it  is  capable  of  explanation^ 
and,  at  most,  only  amounts  to  primd  fade  evidence. 


(a)  1  Camp.  832. 
(e)  p.  25« 


(6)  5  Esp.  22. 
(cT)  Si^ira. 


E.  T.  185a 
Queen*§  Bench 

MiiCDONA 

V. 
SWIUKT. 


(«)  6  K.  ft  0. 80& 


VOL.  8. 
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E.  T.  1858. 

Queeti'i  Bench 


FRANKLETON  v.  SHERLOCK.* 


Majf5, 


A  watchman  This  was  an  action  for  asaalt,  arrest  and  false  imprisonineot, 

appointed    bj 

Commioioii-     brought  by  the  plaintiff,  by  her  next  friend,  against  the  Commis- 

en  under  the 

Towns  Im-      sioners  of  the  Town  of  New  Ross,  in  the  county  of  Wexford,  by 

provement 

(Ireland)  Act  the  defendant,  their  clerk.    The  defence  traversed  the  aaaolt,  arrest 

Fur.,  c  108)    ftod  fctlflo  imprisonment,  as  alleged.    At  the  trial,  before  Cramt- 

pn^^orserrant  ^^^'  *^*>  ^^  ^^^  Summer  Assizes  at  Wexford,  1857»  it  appeared,  that 

misrioneS^  TO  about  6 J  o'clock  on  Sunday  evening  the  1st  of  November  1856,  the 

S  *^r  ^^^^  plaintiff,  while  on  her  way  to  attend  evening  service  at  the  parish 

rach,   for  his  church,  was  arrested  by  one  of  the  watchmen  appointed  by  the  Town 

illegal  conduct,  ^                                                ^          ^ 

such     watch-  Commissioners,  who  charged  her  with  being  an  improper  chaFSCter. 

man  not  being 

appointed    to  That  having  been  detained  for  some  time  in  custody,  she  was  di»* 

perform     any 

dntj  imposed  charged  by  order  of  one  of  the  Commissioners.   That  the  watchmin, 

miasionen,  ^'  being  summoned  by  the  plaintiff,  to  the  Petty  Sessions,  for  the 

pointing  h^*  ftuftult,  was  defended  by  a  solicitor  retained  by  some  of  the  Com- 

cd^^th^^^  missioners,  but  by  how  many,  or  whether  those  so  retaining  him 

in  that  respect,  ^^eted  on  behalf  of  the  body  of  the  Commissioners,  did  not  uipear* 
mcanymgoat  ^  -^  rx^ 

the  Act.  At  the  close  of  the  plaintiff's  case,  the  Counsel  for  the  defendants 

the    Commis-  called  upon  the  learned  Judge  te  nonsuit  the  plaintiff,  or  to  direct 

personally,  or  ^^®  verdict  to  be  entered  for  the  defendants,  referring  to  ss.  72 

ted  Sfwa^*I  *°^  9^  ^^  **^®  Towns  Improvement  (Ireland)  Act  1854  (17  &  18 

m^'wn.^  Fie.,  c.  103),  and  citing  Richardson  v.  Corcoran  (a).     By  conaeot 

^°^id  h^^  ^^  ^^^  parties,  the  learned  Judge  refused  to  nonsuit,  and  directed 

been  person-     a  verdict  for  the  plaintiff,  reserving  liberty  to  the  defendants  to 
ally  liable.  o  ^ 

have  it  turned  into  a  verdict  for  them,  in  case,  upon  the  whole  of 

the  evidence,  the  Court  above  should  think  that  the  plaintiff  Bbonld 

have  been  nonsuited,  or  that  she  was  not  entitled  to  recover  in  tbe 

action. 

(a)  7  Ir.  Com.  Law  Bep.  121. 
*  Pxaanr,  J.,  abienU. 
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Xollesione  having,  on  the  I6th  of  April,  obtained  a  conditional  £.  T.  1858. 
-  ,      .  ,  Queen's  Bench 

order  pursuant  to  the  leave  reserved —  ^ , * 

FKANKLBTON 

S,  Armstrong  (with  him  C.  Coates)  now  showed  cause. 

It  will  be  said  on  the  other  side,  that  there  is  no  mode  provided 
by  the  Act  of  Parliament  for  working  out  a  judgment,  bj  enabling 
a  rate  to  be  levied  for  the  purpose  of  paying  the  damages  and  costs 
which  may  be  recovered  ;  but  the  plaintiff  is  entitled  to  judgment, 
and  it  will  be  for  her  to  make  it  available  if  she  can :  Wormwell 
V.  Hailstone  (a).  Unless  this  action  lies  against  the  Commissioners, 
as  such,  the  plaintiff  will  be  entirely  without  remedy;  for  the 
watchman,  it  will  be  said,  was  acting  under  the  Towns  Improvement 
(Ireland)  Act  1854,  s.  72 ;  and  that,  consequently,  he  is  protected. 
Under  section  94,  the  Commissioners  may  sue  or  be  sued  for  any 
matter  or  thing  done  under  the  provisions  of  the  Act ;  and  doing 
anything  under  the  provisions  of  the  Act  means  doing  anything 
in  the  working  out  of  the  Act.  It  cannot,  therefore,  be  contended, 
that  the  Commissioners  can  only  be  sued  for  things  rightly  done 
under  the  Act,  because  that  would  make  it  nugatory,  and  section  94 
would  be  a  complete  answer  to  such  an  action.  The  statute,  there- 
fore, must  clearly  contemplate  acts  by  the  Commissioners,  purport- 
ing to  be  done  under  its  provisions,  but  which,  in  reality,  are  in 
contravention  of  the  statute ;  and  for  these  acts,  the  Commissioners, 
as  such,  must  be  responsible.  If  this  construction  be  not  adopted, 
it  will  be  impossible  to  apply  section  94.  But  further,  section  94 
protects  the  Commissioners,  as  well  as  any  officer  acting  under  their 
direction,  from  personal  liability,  if  such  matter  be  done,  hondjide^ 
for  the  purpose  of  executing  the  Act.  The  result  of  this,  therefore, 
is,  that  unless  this  action  is  maii^tainable,  the  plaintiff  will  have  no 
redress.  Again,  if  the  watchman  be,  as  we  contend  he  is,  the 
servant  of  the  Commissioners,  their  previous  direction  of,  or  sub- 
sequent assent  to,  his  conduct,  is  sufficient  to  render  the  Conmiis- 
sioners  liable.  Both  these  circumstances  occur  here ;  their  previous 
direction  being  given  upon  their  appointment  of  the  watchman,  and 
their  subsequent  assent  being  testified  by  their  retaining  a  solicitor 
to  defend  the  watchman,  and  by  their  paying  the  costs  of  such 

(a)  6  Bing.  668. 
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£.  T.  1868.  defence.    In  Hassard  y.  CaulJUld{a\  the  keeper  of  the  Manhalaea 

was  liable  for  the  acta  of  his  depatj.  Here,  the  watchmaa  was  tbe 
deputy  of  the  Commissioners ;  he  arrested  the  plaintiff,  in  violation 
of  the  Act  of  Parliament,  and  the  Commissioners  are  responsible 
for  his  acts. 


D.  Ljfneh  (with  him  RoUesione  and  Edward  JokntUme)^  eontn, 
were  not  called  upon. 

LXFROY,  C.  J. 

In  this  case  a  conditional  order  was  obtained,  to  enter  a  verdict 
for  the  defendants,  porsoant  to  the  lea^e  reserved  at  the  trial,  agaiiut 
which  cause  is  now  shown.    This  is  indeed  a  very  novel  ease.    It 
is  an  attempt  to  make  the  Commissioners  liable,  because,  under  tbe 
authority  given  by  the  Act  of  Parliament,  they  have  authorised  thiB 
man,  as  their  watchman,  to  act  in  accordance  with  its  provisioD0y 
and  therefore  it  is  sought  to  hold  them  answerable  for  all  his  sets. 
The  Act  of  Parliament  gives  the  Commissioners  authority  to  appoint 
watchmen,  and  when  they  have  done  so,  and  have  discharged  tbit 
duty,  they  have  all  that  is  required  of  them  on  this  subject  in  cany- 
ing  out  the  Act.     The  statute  does  not  either  expressly  or  impliedly 
say,  that  all  the  watchman  does  is  to  be  deemed  to  be  the  act  of  ihs 
Commissioners;  the  statute  affords   protection  to  the  watchman 
when  he  acts  in  accordance  with  its  provisions.     But  is  there  tnj 
ground  under  the  statute,  or  by  the  general  law  of  the  land,  for 
saying,  that  when  he  violates  the  law,  quite  irrespective  of  lus 
authority,  the  Commissioners  are,  in  such  case,  to  be  held  liable? 
In  the  case  of  Hoisard  v.  Caulfield  (6),  which  has  been  referred 
to  as  an  authority,  it  will  be  found  that  the  position  o£  the  Manhal 
of  the  Marshalsea  is  very  different;  the  person  for  whose  acts  heu 
held  liable  is  his  deputy^-every  one  of  whose  acts  in  the  discbaig* 
of  his  duty  is  the  act  of  the  principaL    But  the  duty  of  tbe  Com- 
missioners ceases  the  moment  they  have  appointed  the  watcboaO' 
He  is  not  their  deputy,  he  is  not  appointed  by  them  to  discbarge 
any  duty  which  belongs  to  them  to  discharge.  When  they  bare 
appointed  him,  no  responsibility  can  arise  from  the  mere  act  » 

(a)  7  Ir.  Jur.  85.  (6)  Supra. 
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appointing  him;  it  would  be  bo  monstrous,  that  the  difficulty  I  feel  E.  T.  1858. 
is,  to  use  language  which  can  make  the  thing  plainer.  Primd  fade^     '— — v 

VBANKLETON 

if  the  Commissioners,  as  individuals,  had  gone  and  acted  person-  v. 

SHXBLOCK. 

ally  in  this  matter,  or  had  individually  abetted  the  trespass,  they 
would  be  individually  liable.  In  the  Carlow  ease  (a),  we  considered 
that  the  action  was  misconceived,  that  the  Commissioners  were  not 
liable  in  their  official  capacity,  and  that,  if  an  action  were  maintain- 
able at  all,  it  could  only  be  against  them  personally. 

We  are,  therefore,  clearly  of  opinion  in  this  case,  that  the  cause 
shown  must  be  disallowed. 


Cbamfton  and  O'Brien,  J  J.,  concurred. 

Rule  absolute. 

{a)  RichardBOH  y.  Corcoran,  sapra. 


THE  QUE£;N  v.  DANIEL  GALLAGHER  and  others. 


Mojf  5. 


Thb  facts  of  this  case  are  stated  in  7  /r.  Com,  Law  JRep^j  p.  19,  upon  A  fonner  mo- 
a  motion  to  admit  four  of  the  prisoners  to  bail.  It  now  appeared  by  prisoners,  who 
affidavit,  that  the  prisoners  had  been  in  gaol  since  October  1857)  ^th  gheep- 
and  that  at  the  Spring  Assizes  of  1858,  holden  at  Liffi)rd,  for  the  S^'^fefiw!^ 
county  of  Donegal,  bills  of  indictment  had  been  found  against  them  ^7  ^^  i^™^ 
lor  stealing  sheep,  and  also  for  maliciously  killing,  wounding  and  ^^^,i  ^^ 

maiming  sheep ;  but  upon  the  application  of  Counsel  for  the  Crown,  exbtence  of  a 

wide-spread 

the  trial  of  the  prisoners  was  postponed  until  the  following  Assizes,  conspiracy, 

and  the  pro- 
bable indemnification  of  the  bail  by  a  sabscription  fond,  rendered  it  unlikely  that 
the  prisoners  would  appear  to  take  their  trial,  if  admitted  to  bail  (7  Jr.  Com.  Law 
Rep.f  19)  ;  but  no  indictment  for  conspiracy  having  been  preferred  against  the  pii- 
'  soners  at  the  following  Assizes,  and  indictments  for  stealing  and  malidously  injuring 
sheep  only  haying  bmn  found  against  them,  the  Court  now  ordered  the  prisoners, 
whose  trial  had  been  postponed  by  the  Crown,  and  who  had  been  in  gaol  for  seven 
months,  to  be  admitted  to  bail ;  it  being  by  denied  by  affidavit,  that  the  subscription 
fund  wotdd  be  applied  otherwise  than  for  the  bona  fide  relief  of  destitution,  for 
which  purpose  it  had  been  collected.  The  Court  will  not  detain  prisoners  in  custody 
upon  affidavit  of  belief  that,  by  a  dme  specified,  the  Crown  will  have  sufficient  evi- 
dence to  enable  them  to  go  to  triaL 
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E.  T.  1858.  That  other  persoiu,  who  had  been  oommitted  to  gtol  at  the  sum 

^■.    y  time  with  the  pnsonert,  and  for  the  same  offence,  were  diachaiged 

^^  from  custody,  no  bills  of  indictment  having  been  foond  agaioM 

OALLAOHXB  them.  That  subscriptions  had  been  collected  for  the  parpose  of 
relieving  the  alleged  destitution  of  the  inhabitants  of  the  districts  of 
Gweedore  and  Cloghaneely,  in  the  county  of  Donegal ;  but  not 
with  a  yiew  to  the  indemnification  of  parties  who  committed,  or 
were  charged  with  committing,  crimes,  or  who  should  become 
sureties  for  parties  so  charged,  or  with  any  motive  or  object  other 
than  the  bond  fide  relief  of  the  distressed  population  of  those 
districts.  The  secretary  and  treasurer  of  the  subscription  faod 
stated,  by  affidavit,  that  they  never  intended  to,  nor  would,  a[^ly 
any  of  the  fund  towards  the  indemnification  of  parties  who  might 
become  sureties  for  the  prisoners,  nor  in  any  way  to  frustrate  or 
defeat  the  ends  of  justice.  Affidavits  were  also  filed  on  the  part 
of  the  Crown,  in  which  it  was  stated,  that  there  was  but  little 
doubt  that,  before  the  next  Assizes,  the  Crown  would  have  ample 
evidence  upon  which  to  proceed  to  trial  with  reasonable  ex- 
pectation of  obtaining  convictions— one  of  the  parties^  most  io 
the  confidence  of  those  who  took  an  active  part  in  the  destruction 
of  the  sheep,  having  offered  to  give  such  information  as  would  lead 
to  material  evidence  against  the  prisoners.  That  the  destruction  (X 
sheep  in  the  said  districts  had  continued  from  December  1856; 
and  that,  on  or  about  the  22nd  of  April  1858,  fifty-five  sheep  had 
been  carried  off.  That,  in  the  belief  of  the  resident  Magistrate,  do 
reasonable  amount  of  bail  would  secure  the  attendance  of  the 
prisoners  to  take  their  trial ;  and  that  if  they  were  admitted  to  bail, 
the  evidence  referred  to  by  the  Crown  would  not  be  forthcoming 
at  the  next  Assizes. 

Norman  (with  him  /?.  Dow$e)  now  moved  that  the  prisoners 
might  be  admitted  to  bail. 

The  indictments  which  have  been  found  against  the  prisoners 
are  merely  for  killing  and  stealing  sheep,  and  no  bill  for  conspiracy 
has  been  preferred  against  them  by  the  Crown.  The  subscription  is 
solely  for  the  relief  of  destitution,  and  not  for  the  purpose  of  id- 
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demnifying  the  bail.    The   Conrt  will,  in  its  discretion,  consider  B.  T.  1858. 

onlj  two   things — ^first,  the  offence   for  which  the  prisoners  are     ^^*^y-  ~* 

indicted ;  and,  secondly,  the  probability  of  their  being  forthcoming  ^^ 

to  take  their  trial.     To  detain  the  prisoners  longer  in  castody  oallaohbe 

would  savour  of  punishment,  rather  than  of  a  desire  to  further 

the  ends*  of  justice  by  insuring  a  trial ;  see  the  judgments  of 

BuBTON  and  Cbamptov,  JJ.,  in  Regina  v.  Woods  (a). 

The  Soliciior-Oeneral  (with  him  J,  O.  Smyly  and  R,  Johnston), 
for  the  Crown,  resisted  the  motion,  upon  the  ground  of  the  extent 
and  long  continuance  of  the  offence,  which  was  not  one  of  an 
ordinary  character;  the  improbability  that  the  prisoners  would 
appear  to  take  their  trial ;  the  existence  of  the  subscription  fund, 
which  might,  and  most  probably  would,  be  applied  by  other  persons 
than  the  secretary  and  treasurer,  for  the  purpose  of  indemnifying 
the  bail ;  and  the  probability  of  sufficient  evidence  being  procured 
by  the  Crown  to  enable  them  to  proceed  to  trial  at  the  next 
Assizes.* 

Lbfkot,  C.  J. 

This  case  came  before  us  in  November  last^  in  the  shape  of  an 
appeal  from  the  decision  of  the  local  Magistrates,  who,  having  all 
the  circumstances  before  them — ^being  aware  of  the  state  of  the 
country,  and  having  a  great  deal  of  information  which  we  could 
not  expect  to  be  in  possession  of,  had  refused  to  admit  these 
parties  to  bail.  Upon  that  occasion,  reasons  were  also  stated  to 
the  Court,  which  made  it  quite  possible  that  the  appearance  of 
these  persons  to  take  their  trial  at  the  next  Assizes  might  not 
be  secured  by  any  reasonable  amount  of  bail ;  we  therefore  felt 
it  to  be  our  duty  to  continue  them  in  custody,  pursuant  to  the 
decision  of  the  Magistrates.  The  offence  with  which  the  prisoners 
were  then  charged  was  a  conspiracy  to  perpetrate  a  great  public 
mischief,  by  the  destruction  of  whole  flocks  of  sheep ;  and  the 

(a)  9  Ix.  Law  Bep.  71. 

*  The  Snmmer  Assizes  for  the  county  of  Doaegal  are  held  at  Ufford,  in  the 
month  of  July. 
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£.  T.  1858.  application  to  the  Court  then  was,  not  to  admit  to  bail  individiiBls 

, charged  simply  with  killing  or  stealing  aheep.    But,  since  the  cise 

^^  was  last  before  us,  a  very  different  state  of  things  has  taken  place. 

oAXLAOBXft  The  object  of  our  former  rule  was  to  have  these  parties  farougbt 
to  trial,  to  vindicate  the  law,  and  to  check  this  great  public  mis- 
chief:  but  it  now  appears  that,  although  they  were  foFthcomiag, 
no  bill  of  indictment  for  conspiracy  has  been  sent  foxmrard  by  tlie 
Crown,  or  found  against  these  parties;  and  although  bills  have 
been  found  for  stealing  and  killing  sheep,  yet  there    is   noUung 
before  the  Court  to  show  that  thb  was  done  in  the    way  of  i 
conspiracy  amongst  them,  of  that  nature  which  was  formerly  sug- 
gested.   The  Crown  had  an  opportunity,  during  the  interval  from 
November  last,  when  we  made  our  former  rule,  down  to  the  last 
Assizes,  of  looking  out  for  evidence,  or  of  preferring  such  bill  as 
their  evidence  would  sustain ;  but  no  bills  have  been  found  or  sent 
up,  beyond  mere  bills  for  sheep-stealing  and  sheep-killing;  ctbea 
of  the  prisoners  have  been  discharged,  because  no  indictments  at 
all  were  found  against  them.    Under  these  circumstances,  it  appears 
to  us  that  it  would  be  a  very  violent  stretch  of  the  jurisdictiaii 
of  this  Court  to  hold  the  parties  still  in  custody.      They  have 
been  in  custody  ever  since  October  last ;  abundant  time  has  been 
afforded  for  the  discovery  of  evidence ;  and  the  present  applicatioo 
is  resisted  upon  a  speculation  that  further  evidence  may  be  discov- 
ered by  the  next  Assizes,  with  the  expression  of  a  strong  expectation 
that  it  will  be  discovered  by  that  time.    The  former  suggestion  is 
also  repeated,  that  the  subscription  fund  may  be  applied  in  indem- 
nifying the  bail ;  but  that  is  denied  by  the  secretary  and  treasuror 
of  the  fund.    We  feel  that  we  should  be  trenching  very  much  upon 
the  principles  on  which  this  Court  acts,  if,  upon  these  grounds  00I79 
we  were  to  keep  these  parties  in  custody ;  but,  upon  the  other  han4 
we  are  not  to  discharge  them  without  such  reasonable  bail  as  maj 
ensure  their  appearing  to  take  their  trial. 

Cbamfton,  J. 

I  am  quite  of  the  same  opinion  with  my  Lord  Chief  Justice. 
If  this  case  came  before  the  Court  under  circumstances  similar  to 
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those  under  which  the  former  application  was  made,  it  might  be  E.  T.  1858. 

Queen's  Bench 
proper  to  abide  bj  the  rule  pronounced  in  November  last;  but      « ' 

THE    QUEEN 

the  case  comes  before  us  now  under  circumstances  different  from  ^^ 

those  under  which  we  then  refused  to  receive  bail.  Upon  the  oallaqheb 
former  occasion,  the  Crown  was  not  prepared  to  prosecute ;  and 
it  was  the  first  Session  after  the  arrest  of  the  prisoners  'r  ^T^^t  in 
addition,  there  was  this  circumstalice,  upon  which  the  former  rule 
was  mainly  founded,  namely,  that  it  was  sworn  that  there  was 
a  deep-laid  and  wide-spread  conspiracy  throughout  the  county, 
carried  out  by  the  wholesale  malicious  destruction  of  sheep,  the 
property  of  the  Scotch  settlers.  Indictments  might  have  been 
preferred  against  these  parties,  for  conspiracy;  but  that  course 
was  not  pursued;  the  Crown  have  merely  preferred  indictments 
against  the  parties  charged,  for  sheep-stealing  and  sheep-killing, 
an  offence  which,  in  its  nature,  is  properly  a  bailable  offence, 
at  the  discretion  both  of  the  Magistrates  and  of  this  Court.  Again, 
the  length  of  time  which  has  elapsed  since  the  parlies  were  arrested 
must  be  considered  by  the  Court.  They  were  arrested  in  October 
last;  a  Session  has  been  passed  by  without  a  trial,  and  we  are 
now  called  upon  to  detain  them  in  custody  until  the  second  Session 
in  July  next.  To  refuse  substantial  bail  at  present  would  seem 
to  me,  as  Mr.  Norman  has  very  properly  observed,  more  like 
punishment  than  "a  safe  custody''  for  the  purpose  of  securing  a 
trial.  The  question  is,  upon  what  grounds  are  we  to  keep  these 
persons  in  custody  until  July?  The  Crown  speculate  upon  the 
likelihood  of  getting  evidence ;  but  they  say  no  more  than  that  the 
Crown  Solicitor  or  resident  Magistrate  '* expect'*  to  obtain  such 
evidence.  Can  we  then  keep  these  parties  in  custody  upon  such 
speculation  ?  It  would  be  monstrous  hard  indeed,  under  such  cir- 
cumstances, to  refuse  this  motion.  These  parties  must  find  reason- 
able bail,  such  bail  as  the  law  requires,  proportioned  to  their 
condition  in  life. 

Pebbik,  J. 

I  am  still  of  the  opinion  which  I  expressed  in  November  last. 

O'Brien,  J.,  concurred. 

VOL.  8.  18  L 
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E.  T.  1858.       Lbfbot,  C.  J. 

^i^J^'^^       The  amount  of  bail  must  be  meaBured  by  the  local  Magistntes, 
THX  QUBSN  ^^^  ^^  ^^^  substantial  bail,  aooording  to  the  conditton  in  Ufe  of 
OALLAGHVR  these  parties ;  and  the  Magistrates  are  within  the  superintendence 
and  superyision  of  this  Court. 

Motion  granted. 


THE  MAYOR,  ALDERMEN  AND  BURGESSES  OF 
THE  BOROUGH  OF  DROGHEDA 

V. 

REV.  EDWARD  FAIRTLOUGH.* 

Afay4,  a 

The  Corpom.  CovxNAHTi  for  thirteen  years'  rent  upon  an  indenture  of  demise, 

tion  of  D.t  in 

1820,  demised  dated  the  13th  of  November  1820,  wherebj  the  then  Corporation 

pTemiees  to  F>, 

ataientwliich,  of  Drogheda  demised  to  Edward  Fairtlongh  (sinoe  deceased)  certain 

in  IftSt?   Kv  rA» 

solation,  they  premises  in  the  town  of  Drogheda,  for  a  term  of  ninetj-nine  yean, 
mUdon  to^F.  ^^  ^  ^^^  ^^  ^^7.  48.  6d.,  late  Irish  currency,  which  rent  was  sab- 
^y^^t^f^a  s^uentlj  abated  to  £11.  9fl.  8d.  sterling.  The  plaint  also  contained 
1842  ^^  ^  counts  in  debt,  and  use  and  occupation.  The  indorsement  of  parti- 
ant  to  such  culars  upon  the  plaint  was  as  follows : — 
resolution,  ^  '^ 

and  in  oonri.  "  1854.             To  moiety  of  thirteen  years'  rent,  at  £11.  9a.  Sd. 

deration  of  a  September  29.           a-year,  of  the  premises  in  the  snmmons  and 

the '  surrender  plaint  mentioned,  from  Michaftlinas  1841  to 

of  the  lease  of  Michaelmas  1854        X74  12  10 

(^omtion"^       Cbbdit.— Moiety  of  thirteen  yearly  payments  of  £5.  66.  Od« 

granted  anew  a-year         ...        ...        ...        ...        ...        ...        ...        ...    £34   9  " 

lease    to  F.'s  — TTin- 

representatiyes  ^^   '  *" 

at  such  redac- 

ed  rent.  The  said  Ck>rporation  of  D.  being  abolished  by  the  Mnnidpal  Corporation 
Act  (7r.),  3  &  4  Vic.,  c.  106,  the  reduced  rent  was  dniy  paid  to  the  new  Corporation 
constituted  under  that  Act,  and  half-yearly  receipts  given  by  them  for  the  same, 
containing  a  proviso  that  **  the  rent  had  been  so  receiyed  wtihout  prejudice  to  the 
right  of  the  Corporation  to  impeach  the  title  and  tenure  under  which  the  representoHpee 
ofF.  claimed  to  hold  the  eaid  premises"  Leases  similar  to  the  lease  of  1842  having 
been  held  by  the  House  of  Lords  to  be  void,  as  contravenine  the  3  &  4  Fte., 
c.  106,  s.  140,  in  an  action  of  covenant  for  rent  upon  the  lease  of  lBI20—HeH  that 
the  lease  of  1620  being  a  valid  instrument,  and  not  surrendered  in  Law,  the  receipts 
for  the  reduced  rent  were  not  evidence  of  an  agreement  to  receive  that  rent  in 
satisfiM^on  of  the  rent  reserved  by  the  lease  of  1820 ;  and  that  there  was  no  con- 
sideration for  such  agreement. 

Payment  of  a  smaller  sum,  if  accompanied  by  any  collateral  advantage,  however 
small,  may  be  a  satis&ction  of  a  larger  liquidated  sum. 

*  Pbrbir,  J.,  ahsente. 
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The  defendant  was  assignee  of  a  moiety  of  the  premises.    The  E.  T.  1858* 

Queen*§S€neh 
first  defence,  admitting  the  lease  of  1820,  and  the  subsequent  abate-     < ,. * 

COBPORATIOH 

ment  of  the  rent  thereby  reserved,  averred  that  the  plaintiffs,  by  ofdroghbda 
their  then  corporate  name,  on  the  18th  of  August  1837,  passed  a  rAoiTLouoB. 
resolution,  and  made  an  order,  that  the  said  Edward  Fairtlough 
(since  deceased)  should  be  permitted  to  fine  down  the  rent  reserved 
by  the  lease  of  1820,  at  the  rate  of  ten  years'  purchase  on  a  third 
quarter  or  portion  of  the  original  rent  thereof.  That  the  said 
Edward  Fairtlough  died  without  having  availed  himself  of  the 
said  order  and  resolution,  and  without  having  fined  down  the 
said  rent ;  and  after  his  death,  the  plaintiffs,  by  their  then  cor- 
porate name,  on  the  23rd  of  July  1841,  at  a  general  quarterly 

■ 

assembly  then  held,  ordered  that,  inasmuch  as  the  said  Edward 
Fairtlough,  deceased,  had  not,  in  his  lifetime,  obtained  the  benefit 
of  the  order  of  the  18th  of  August  1837,  his  representatives  should 
be  entitled  to  avail  themselves  of  the  terms  thereof.  That  after  the 
making  of  the  said  last-mentioned  order,  and  before  the  ezecutioa 
of  the  lease  next  hereinafter  mentioned,  F.  G.  Fairtlough  and 
W.  Fairtlough,  being  the  then  representatives  of  the  said  Edward 
Fairtlough,  deceased,  duly  paid  to  the  treasurer  of  the  then  Corpora- 
tion the  sum  of  £53  sterling,  being  the  amount  of  one-fourth  of  the 
original  rent  of  the  said  premises,  fined  down  at  ten  years'  purchase  i 
and  thereupon,  and  by  an  indenture  of  lease,  made  and  executed  on 
the  15th  of  January  1842,  the  said  plaintiffi,  by  their  then  corporate 
name,  in  consideration,  amongst  other  things,  of  the  payment  of  the 
said  sum  of  £53,  and  of  a  surrender  of  the  lease  of  1820,  demised  to 
the  said  F.  G.  Fairtlough  and  W.  Fairtlough  the  said  premises 
comprised  in  the  lease  of  1820,  from  Michaelmas  1841,  for  the 
term  of  seventy-eight  years  and  six  months,  at  the  yearly  rent  of 
£5.  6s.  Od.  sterling.  That  the  said  F.  G.  Fairtlough  died  after  the 
making  of  the  said  last-mentioned  lease,  whereupon  the  defendant 
became,  as  executor  of  his  will,  entitled  to  one  moiety  of  the  said 
premises,  subject  to  the  moiety  of  the  rent  payable  thereout.  That 
after  the  making  of  the  last-mentioned  lease,  and  the  surrender  of 
the  original  lease,  the  plaintiffs  were  paid,  firom  Michaelmas  1841  to 
Michaelmas  1854,  the  full  yearly  rent  of  £5.  6s.  Od.,  which  pay- 
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E.  T.  1858.  ntents  in  the  whole  amoanted  to  the  sum  of  £68.  ISs.  Od.,  and  a 
' V '     moiety  of  which,  being  the  sum  of  £34.  9s.  Od.,  in  the  plaint  men- 

COBlPOBATION 

oFDBooHEDi  tioned,  was  paid  by  the  said  F.  6.  FairUough  and  the  defendant 
vAnLTLovGH  to  the  pkintiffs.  That  the  plaintiffs,  for  the  considerations  aforesaid, 
from  time  to  time,  accepted  and  recdved  the  said  sum  of  £5.  68: 
as  and  for -the  annual  rent  of  the  premises  comprised  in  the  original 
.  lease,  and  in  full  satisfaction  and  discharge  of  the  rent  payable 
under  the  original  lease  prior  to  the  making  of  the  new  lease ;  and 
the  plaintifis,  during  the  times  and  years  aforesaid,  received  the  said 
sum  of  £34.  9s.  Od.  in  such  full  satisfaction  and  discharge  of  the 
said  rent  during  the  said  years,  from  1841  to  1854. 

The  second  defence,  admitting  the  kase  of  1820,  and  the  abate- 
ment of  the  rent  to  £11.  9s.  8d.  a-year,  averred  that  the  plaintiff 
by  their  then  corporate  name,  made  and  executed  the  said  lease  of 
the  15th  of  January  1842,  at  the  yearly  rent  of  £5.  6s.  Od.,  in  pursu- 
ance of  the  orders  and  resolutions,  and  for  the  considerations  in  the 
said  first  defence  mentioned.   That  after  the  execution  of  the  last- 
mentioned  lease,  to  wit,  from  the  1st  of  January  1842  to  Michaelmas 
1854,  the  plaintiffs  repudiated  that  lease,  and  alleged  that  the  same 
was  void ;  and  the  said  F.  G.  Fairtlough,  up  to  his  death,  and  the 
defendant,  since  his  death,  up  to  Michaelmas  1854,  asserted  that  the 
same  was  valid.  That  the  plaintiffs,  in  the  year  1841,  and  from 
thence  up  to  Michaelmas  1854,  required  the  representatives  of 
Edward  Fairtlough    (the  lessee  in  the  lease  of  1820)  to  pay  the 
rent  of  £11.  9s.  8d.  payable  under  the  original  lease,  which  thej 
refused  to  do ;  but  offered  to  pay  the  rent  of  £5.  6s.  Od.  a-year 
reserved  by  the  lease  of  the  15  th  of  January  1842:  and  that, 
thereupon,  the  plaintiffs  agreed  with  the  representatives  of  Edward 
Fairtlough  to  accept,  and  did  accept,  from  them,  and  they  agreed  to 
pay,  and  did  pay,  to  the  plaintiffs  the  rent  of  £5. 6s.  Od.  a-year,  in  fall 
satisfaction  and  discharge  of,  and  as  and  for,  the  year's  rent  payable 
out  of  the  premises  during  the  period  from  Michaelmas  1841  to 
Michaelmas  1854.    That  the  plaintiffs,  from  time  to  time,  during 
the  period  last  aforesaid,  agreed  to  receive,  and  the  representatives 
of  Edward  Fairtlough  agreed  to  pay,  the  lesser  rent  of  £5.  6s.  Od. 
a-year,  on  the  further  agreement,  that  the  receipt  of  the  last- 
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mentioned  leaser  rent,  payable  under  the  last-mentioned  lease,  was  £.  T.  1858. 

Queen's  Bench 
not  to  prejudice  the  right  of  the  plaintiffs  to  question  and  impeach     ^ ' 

CORPOBATION 

the  validitj  of  the  lease,  and  the  title  and  tenure  under  which  the  of  dboghsda 
representatives  of  Edward  Fairtlough  held  the  said  premises  under  iaxbtlouoh. 
the  plaintiffs,  by  virtue  of  the  said  last-mentioned  lease.  That  after 
the  making  of  the  last-mentioned  agreement,  and  in  pursuance  and 
performance  thereof,  and  for  the  considerations  aforesaid,  the  repre- 
sentatives of  Edward  Fairtlough  paid  to  the  plaintiffs,  from  Michael- 
mas 1841  to  Michaelmas  1854,  the  sum  of  £68.  18s.  Od.,  being  the 
amount  of  the  lesser  rent  for  the  period  aforesaid,  whereof  the  said 
F.  G.  Fairtlough  and  the  defendant  paid  the  moiety,  being  the  sum 
of  £34.  9s.  Od.  in  the  plaint  mentioned ;  and  they  paid  the  same,  and 
the  plaintiffs  received  the  same,  under  the  circumstances  aforesaid, 
and  not  otherwise.     The  defendant  also  pleaded,  that  the  value  of 
the  defendant's  occupation  of  the  premises  did  not  exceed  the  amount 
with  which  he  was  credited  by  the  plaint. 

Replication  to  the  first  defence. — That  the  resolution  and  order 
of  the  said  corporate  body,  of  the  18th  of  August  1837,  were 
respectively  m&de  and  passed  after  the  coming  into  operation  of 
the  statutable  enactments  made  to  restrain  the  alienation  of  corporate 
property  in  Ireland,  and  that  the  supposed  permission  thereby  given 
to  Edward  Fairtlough  to  fine  down  his  rent,  as  therein  mentioned, 
was  an  alienation  of  the  property  of  the  said  corporate  body,  within 
the  meaning  and  prohibition  of  the  said  enactments ;  and  that  the 
demise  of  the  15th  of  January  1842  was  made  after  the  passing  of 
the  3  &  4  Ftc,  c.  108,  and  was  not  made  in  pursuance  of  any  con- 
tract or  agreement  bond  fide  made  or  entered  into  on  or  before  the 
20th  of  August  1836,  by  or  on  behalf  of  the  said  body  corporate,  or 
in  pursuance  of  any  resolution  duly  entered  in  the  corporation  books 
of  the  s^d  body  corporate,  on  or  before  the  said  20th  of  August,* 
and  was  and  is,  by  virtue  of  the  said  Act,  and  of  the  other  enact- 
ments against  the  alienation  of  corporate  property  in  Ireland,  wholly 
null  and  void.  That  there  never  was  any  surrender  of  the  lease 
of  the  13th  of  November  1820,  but  that  the  same  was,  during  all 
the  time  of  the  accruing  of  the  rent  in  the  plaint  mentioned,  and 

•  3  &  4  Vic.,  c.  108,  8.  140. 
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E.T.  1858.  still  is,  a  valid  and  subsisting  demise   in  the  law.      That  the 
^.— ^ '     plaintiffs  did  not  accept  or  receive  from  the  defendant  the  said 

COBPOBATXOK 

OF  DBooHEDA  annual  payments  in  the  defence  mentioned,  as  or  for  the  annual  rent 

mm 

rAiaTxiouoH.   ^^  ^^^  ^^^  premises  comprised  in  the  lease  of  the  13th  of  November 

1820,  as  alleged,  and  in  satisfaction  and  discharge  of  the  rent  payable 
thereunder,  nor  did  the  plaintiffs  receive  from  the  defendant  the 
sum  of  £34.  9s.  Od.,  in  the  defence  mentioned,  in  satisfaction  and 
discharge  of  the  said  rent  from  Michaelmas  1841  to  Michaelmas 
1854,  as  alleged. 

The  plaintiffs  also  replied  to  the  second  defence,  in  the  same 
terms,  that  the  lease  of  1842  was  void  under  the  non-alienation 
statutes,  and  averred  that  they  did  repudiate  the  lease,  and  allege 
the  same  to  be  void,  and  required  the  defendant  to  pay  the  rent 
reserved  by  the  lease  of  the  l3th  of  November  1820;  and  although 
the  defendant  did  assert  the  lease  of  the  15th  of  January  1842  to 
be  valid,  and  refused  to  pay  the  rent  under  the  original  lease,  aod 
offered  to  pay  the  rent  under  the  supposed  lease  of  the  15th  of 
January  1842,  as  in  the  defence  mentioned,  yet  the  plaintiffs  did 
not  agree  to  accept  from  the  defendant,  nor  did  they  accept,  nor  did 
he  pay  to  the  plaintiffit,  the  sum  of  £5.  6s.  Od.  a-year,  in  the  defence 
mentioned,  in  satisfaction  or  discharge  and  for  the  yearly  rent  payable 
out  of  the  premises,  as  aUeged ;  neither  did  the  plaintiflfs,  from  time 
to  time,  or  at  any  time  during  the  periods  from  November  1841 
to  November  1854,  agree  to  receive,  nor  did  the  defendant  agree  to 
pay,  the  moneys,  in  the  defence  called  the  lesser  rent,  on  any  agree- 
ment by  the  plaintiffs  that  the  receipt  thereof  was  not  to  prejudice 
the  right  of  the  plaintiffs  to  question  and  impeach  the  validity  of 
the  lease  of  1842,  or  the  title  and  tenure  under  which  the  repre- 
sentatives of  Edward  Fairtlough  held  the  said  premises  under  the 
plaintiffs,  by  virtue  of  the  last  mentioned  lease.  That  the  only  terms 
upon  which  the  plaintiffs  received  the  said  moneys,  called  the  lesser 
rent,  were  and  are  expressed  in  written  receipts,  not  under  seal, 
passed  and  given  by  the  plaintiffs  to  the  representatives  of  Edward 
Fairtlough,  on  the  occasion  of  the  said  respective  payments;  Bnd 
that  the  same  were  and  are  the  only  writings  in  that  behalf,  and 
are  in  the  words  and  figures  following,  and  to  the  like  effect  for 
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each  of  the  said  payments: — *' Received  from  representatives  of  E.  T.  1858. 
*'  Edward  Fairtlough,  Esq^  the  sum  of  £6.  6s.  sterling,  being  half     v—- y * 

COBPOBATIOll 

"  year's  rent  due  to  the  Corporation  of  Drogheda,  up  to  and  ending  ov  dboghbba 

«<  the  —  day  of for  lands  at  Sunday's  Gate ;  and  which  rent  vaxeti^uoh. 

*'  has  been  so  received  without  prejudice  to  the  right  of  the  said 
"  Corporation  to  question  and  impeach  the  title  and  tenure  under  and 
*'  by  virtue  of  which  the  said  representatives  of  Edward  Fairtlough 
"  claim  to  hold  the  lands  and  premises  out  of  which  the  said  rent 
^  has  accrued.** 

The  material  issues  were  as  follows : — Second.^ — Did  the  plaintiffs 
accept  the  payments  in  the  first  defence  mentioned,  as  and  for  Che 
annual  rent  of  the  premises  comprised  in  the  lease  of  the  13th  of 
November  1820,  and  in  full  satisfaction  and  discharge  of  the  rent 
payable  thereunder  prior  to  the  making  of  the  lease  of  1842,  as 
in  the  defence  alleged? 

Third. — ^Did  the  plaintiffs  receive  the  sum  of  £34.  9s.  Od.,  in  the 
first  defence  mentioned,  in  satisfaction  or  discharge  of  the  rent  pay- 
able in  respect  of  the  demised  premises,  from  November  1841  to 
November  1854,  as  in  the  first  defence  alleged  ? 

Fourth. — ^Did  the  plaintiffs  agree  to  accept,  and  did  they  accept, 
the  sum  of  £5.  6s.  Od.  a-year  in  satisfaction  or  discharge,  and  as  and 
for  the  yearly  rent  payable  out  of  the  premises,  as  in  second  defence 
alleged? 

Fifth. — Did  the  plaintiffs  from  time  to  time,  or  at  any  time 
during  the  period  from  November  1841  to  November  1854,  agree 
to  receive  the  moneys  in  the  second  defence  called  the  lesser  rent, 
on  an  agreement  that  the  receipt  thereof  was  not  to  prejudice  the 
right  of  said  plaintiffs  to  question  and  impeach  the  validity  of  the 
said  lease  of  1842,  or  the  title  or  tenure  under  which  the  defendant 
and  the  said  W.  Fairtlough  held  the  lands  and  premises  under  the 
plaintiffs  by  virtue  of  the  said  lease  ? 

Upon  the  trial,  before  Cbamfton,  J.,  at  Dublin,  at  the  After- 
sittings  after  Hilary  Term  1858,  the  defendant  gave  in  evidence 
the  lease  of  1842,  the  resolution  of  the  18th  of  August  1837,  the 
minutes  and  entries  in  the  books  of  the  Corporation  relating  to  the 
fining  down  of  the  rent  of  the  said  premises,  and  the  several  receipts 
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£.  T.  1858.  for  rent  from  the  1st  of  November  1841  to  the  Ist  of  November 
V 1854.     The  learned  Judge  then  directed  the  jury  to  find  for  the 

CORPORATIOM       -    .      .^^ 

OFDBOGHXDA  plaintiffs  on  the  second  and  fourth  issues  respectivelj,  upon  Uie 

Vm 

FAZBTLouoH.  gTOuud  that  the  receipts  produced  did  not  evidence  anj  such 
acceptance  as  in  those  issues  respectively  mentioned ;  and  also  to 
find  for  the  plaintiff  on  the  fourth  issue,  on  the  ground  that  there 
was  no  evidence  of  any  consideration,  to  sustain  an  agreement  to 
accept  the  lesser  sum  in  satisfaction  of  the  larger  rent ;  to  which 
direction  of  the  learned  Judge  the  Counsel  for  the  defendsnt 
excepted.     The  jury  found  as  directed.* 

E.  Sullivan  (with  him  TV.  E.  Exham\  in  support  of  the  bill 
of  exceptions. 

First ;  if  there  is  evidence  of  the  alleged  agreement,  there  is 
sufiicient  consideration  to  support  it :  the  receipts  are  evidence  of 
such  an  agreement.  We  admit  that,  where  the  demand  is  liquidated, 
payment  of  a  lesser  sum  cannot,  per  se,  be  a  satisfaction  of  the 
greater  sum ;  but  if,  with  the  payment  of  the  lesser  sum,  any  benefit 
or  advantage,  however  small,  be  thrown  into  the  scale,  a  sufficient 
consideration  is  raised,  and  the  payment  of  the  lesser  sum  operates 
as  an  accord  and  satisfaction  for  the  greater  sum.  That  is  the  tme 
principle  established  by  Cumber  v.  Wane  (a),  as  qualified  bj 
Sibtree  v.  Tripp  (&),  and  the  other  modem  cases  which  are  collected 
in  1  Smith's  Leading  Cases,  4th  ed.,  p.  245.  To  apply  that 
principle  to  the  present  case :  during  the  period  from  1841  to  1854, 
which  is  covered  by  the  receipts  for  the  smaller  rent,  the  validity 
of  the  lease  of  1842  was  a  vexaia  qwBSiio,  it  had  not  been  adjudged 
to  be  void ;  on  the  contrary,  the  point  was  in  the  course  of  litigation 
both  in  this  Court  and  the  Court  of  Exchequer  Chamber  in  Ireland: 
Corporation  of  Drogheda  v.   Holmes  (c).      The  decision  of  the 

(a)  1  Str.  426.  (a)  15  M.  &  W.  23. 

(c)  11  Ir.  LawBep.  34& 


*  Note. — The  points  of  the  exoeptiooB  were  as  follows : — That  the  receipts  fv 
rent,  passed  by  plainti£b,  evidenced  the  acceptance  by  the  plaintiffs  of  the  psj- 
menta  made  for  rent,  as  or  for  the  annual  rent  of  the  premises  comprised  in  the 
lesse  of  the  13th  of  NoTember  1820.  That  there  was  evidence  of  consideration,  to 
sustain  an  agreement  to  accept  the  lesser  sum  in  satisfaction  of  the  larger  rent. 
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House  of  Lords,  holding  these  leases  to  be  invalid,  was  not  given  E.  T.  1 858, 
until  the  year   1855:    Corporation  of  Drogheda  v.  Holmes  {a).      — -n ' 
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During  all  this  period  the  defendant  relied  upon  the  lease  of  1842 :  of  deoohkda 
the  plaintiffs  impugned  it,  and  demanded  the  rent  under  the  lease  of  faxbtjlouoh. 
1820;  and  the  defence  avers  that  the  defendant  refused  to  accede 
to  that  demand,  but  offered  to  pay  the  rent  under  the  lease  of  1842, 
in  full  discharge  of  the  yearly  rent,  which  payments  the  plaintiffs 
agreed  to  receive  and  did  receive.    The  plaintiffs  thus  obtained  a 
substantial  benefit ;  because,  had  they  sued  the  defendant  upon  the 
covenant  in  the  lease  of  1820,  the  lease  of  1842,  which  at  that  time 
was  apparently  a  valid  lease,  would  have  been  a  complete  answer 
to  the  action,  operating  in  law  as  a  surrender  of  the  former  lease. 
The  fact  of  that  surrender,  and  the  payment  of  the  fine  of  £53, 
are  recited  in  the  new  lease  as  part  of  the  consideration  for  that 
lease.    The  plaintiffs,  therefore,  would  have  been  driven  to  litigate 
the  matter,  and  the  withdrawal  of  litigation  is  sufficient  to  raise 
a  consideration,  even  where  the  plea  which  is  withdrawn  is  in  fact 
false :  Cooper  v.  Parker  (6). — [Cbampton,  J.      Do  you  contend 
that  if  a  right  be  asserted  upon  the  one  side,  and  denied  upon  the 
other,  but  no  litigation  ensues,  that  the  withdrawal  of  the  right 
amounts  to  a  consideration  in  point  of  law  ?] — Tes,  if  the  dispute 
involves  a  substantial  question.     The  whole  tendency  of  modern 
authority  is  to  relax  the  stringency  of  the  Common  Law  rule  that 
a  man  shall  not  be  at  liberty,  if  he  pleases,  to  take  a  smaller  sum 
in  satisfaction  of  a  greater  one. — [Lkfbot,  C.  J.    It  is  not  averred 
by  the  pleading  that  the  waiver  of  litigation  was  part  of  the  con- 
sideration for  accepting  the  reduced  rent.] — ^Not  in  terms,  but  it 
is  to  be  inferred  from  the  facts  set  out— the  position  in  which  the 
parties  stood  in  relation  to  each  other,  and  the  receipts  for  the  rent 
reserved  in  the  lease  of  1842. — [Lbfbot,  C.  J.    The  consideration 
for  an  agreement  must  appear  upon  the  face  of  it.] — But  the 
question  of  consideration  is  not  now  open  to  the  other  side ;  that 
question  might  have  been  raised  specifically  upon  the  pleadings. 
The  defence  sets  out  &cts  which  establish  a  consideration,  and  those 

ra)  5  H.  L.  Cm.  460. 

(6)  15  C.  B.  822;  8.  C,  1  Jnr.,  N.  S.,  281 ;  24  L.  J.,  C.F.,  68. 
VOL.  8.  14  I. 
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E.  T.  1858.  fiicta,  not  having  been  travened,  most  be  taken  as  admitted ;  if  then, 
'  .i^^.  »^     thej  did  not  amount  to  a  conflideration,  the  plaintiffs  should  have 

OOaPOBATZOH 

OF  DBOGHXDA  demuTred ;  and  we  contend  that  the  consideration  does  sufficiently 
FAiBTLouGa.  APP^AT  on  the  agreement.  Secondly,  as  to  the  fact  of  the  agreement 
alleged  in  the  defence:  the  evidence  of  the  agreement  is  the  receipts 
for  the  lesser  rent  from  1841  to  1854.  Had  the  Corporation  intended 
to  reserve  a  right  to  fall  back  upon  the  old  rent,  they  would  haFe 
stated  so  in  terms;  but  the  receipts  are  expressed  to  be  for  tlie 
^^Jialf-yeai'a  rent  due  to  the  Corporation  up  to  and  ending"  at 
a  particular  date,  and  the  right  reserved  is  merely  to  impeach  tlie 
** title  and  tenure"  of  the  defendant.  Bent  is  a  reddendum  in 
respect  of  the  land ;  it  is  no  part  of  title  or  tenure. — [C&amptoh,  J. 
If  the  receipts  had  been  merely  in  common  form,  without  anj 
reservation  at  all  upon  the  face  of  them,  when  the  lease  of  1842 
was  declared  to  be  void,  could  not  the  Corporation  have  proceeded 
to  recover  the  entire  rent?] — Not  exactly,  because  it  would  be 
open  to  plead  payment  of  part  and  a  gift  of  the  residue ;  and  a 
jury  would  be  perfectly  warranted  in  finding  for  the  gift :  SiUree 
V.  Tripp  (a).  It  follows  then  that  the  reservation  was  introduced 
for  some  object.  What  was  that  object?  It  was  not  to  reserve  a 
right  to  the  Corporation,  because  they  possessed  it  already ;  it  must 
therefore  have  been  for  the  purpose  of  protecting  the  defendant 
from  being  sued  for  the  back  rent ;  but,  at  the  same  time,  not 
thereby  to  throw  any  obstacle  in  the  way  of  the  Corporation  pro- 
ceeding to  invalidate  the  lease  of  1842.  Many  ways  may  be 
suggested  in  which  it  would  have  been  for  the  advantage  of  tiie 
p^aintiflfs  to  have  acceded  to  that  compromise. 

Macdonogh  and  S,  Ferguson^  contra. 

There  is  no  evidence  of  any  such  agreement  as  is  alleged.  In 
1  Smith's  Leading  Ceues,  4th  ed.,  p.  248,  in  commenting  upon  the 
effect  of  a  receipt  in  full^  for  all  demands,  where  there  is  no  con- 
sideration for  the  relinquishment  of  part  only  of  a  liquidated  demand, 
the  result  of  the  cases  is  thus  stated : — ^*  It  is  clear,  both  upon  gene- 
*'  ral  principle,  and  from  the  decisions  in  Fiteh  v.  Sutton  (b),  ft^d 

(a)  15  M.  &  W.  23,  33.  (6)  5  East,  230. 
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^  other  cases,  that  such  an  instrument,  not  being  an  estoppel,  cannot  E.  T.  1858. 
"prevent    the  plaintiff  from  insisting  that  part  of  his  demand  ^^'^^^ 
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"remains  unsatisfied."  Therefore,  the  fact  that  these  receipts  are 
for  rent  up  to  a  particular  day  does  not  conclude  the  plaintiffs  in 
this  action.  To  make  the  payment  of  the  lesser  rent  a  satisfaction 
for  the  greater  rent  which  is  now  claimed,  the  discharge  from  or 
release  of  the  residue  must  have  been  under  seal,  or  some  collateral 
advantage  or  benefit  must  accrue  thereby  to  the  party  abandoning 
his  right.  In  Co.  Lii^  212  &,  it  is  laid  down,  in  case  of  covenant 
under  seal,  that "  The  obligor  or  feoffor  cannot,  at  the  time  appointed, 
"  pay  a  less  sum  in  satisfaction  of  the  whole,  because  it  is  apparent 
*'  that  a  less  sum  cannot  be  a  satisfaction  of  a  greater ;  but,  if  the 
"obligee  or  feoffee  do,  at  the  day,  receive  part,  and  thereof  make  an 
"  acquittance,  under  his  seal,  in  full  satisfaction  of  the  whole,  it  is 
"sufficient."  That  passage  applies  especially  to  the  present  case, 
because  a  Corporation  can  only  contract  under  seal.  The  case  of 
Sibtree  v.  Tripp  (a)  establishes  that  collateral  benefit  will  turn  the 
scale;  but  what  advantage  did  the  Corporation  derive  from  this 
dealing  ?  Had  there  been  no  reservation  in  the  receipts,  the  corpo- 
rate rights  would  not  have  been  prejudiced:  FUehv.  SuUon{b)\ 
Pur.  Land.  Sf  Ten.^  p.  919,  s.  41 ;  but  a  reservation  is  inserted, 
to  place  the  matter  beyond  doubt ;  and  is  it  to  be  said,  that  what 
was  introduced  for  their  advantage  shall  enure  to  their  prejudice  ? 
Ejectment  would  not  lie  during  the  continuance  of  the,  old  lease. 
There  was  no  way  of  impeaching  the  tiUe  and  tenure  under  the 
new  lease,  but  by  distress  or  action  for  the  rent  reserved  by  the 
old  lease :  the  stipulation,  therefore,  which  saved  the  right  of  the 
Corporation  to  impeach  the  lease  of  1842  was,  in  effect,  a  proviso 
that  the  receipt  of  the  lesser  rent  should  not  prejudice  the  right 
of  the  Corporation  to  demand  the  greater  rent— the  very  point 
upon  which  the  defendant's  argument  would  give  it  the  contrary 
operation,  making  it  destructive  of  the  right  which  it  is  designed 
to  save.  The  lease  of  1842  had  no  existence  in  .law;  the  lease 
of  1820  therefore  was  not  surrendered;  and  the  result  upon  the 
pleadings  is,  that  the  Corporation,  in  consideration  of  nothing,* 

(a)  15  M.  &  W.  23.  (6)  5  But,  230. 
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E.  T.  1858.  agreed  to  take  a  less  sum  for  a  greater.    The  lease  of  1842,  being 
' « '     void,  was  incapable  of  being  confirmed,  hj  acceptance  of  rent  or 

CORPORATION 

orDRooHSDi  otherwise,  against  the  plaintiffs;  and  thej  were  not  benefited,  u 
VAIRTLOUGH  iQ  CoopeT  T.  Parker  (a)^  bj  the  relinquishment  of  litigation.— 
[Lefbot,  C.  J.  Until  the  decision  of  the  House  of  Liords  apon 
the  matter,  there  was  a  question  as  to  the  validity  or  invalidity 
of  the  lease  of  1842.  The  point  is,  what  is  the  meaning  of  tbe 
reservation  in  the  receipts?  The  word  "rent**  occurs  in  the  body 
of  the  receipt ;  the  words  ^  title  and  tenure  ^  onlj  in  the  saving 
of  the  rights  of  the  Corporation.  Then,  upon  the  maxim  expretm 
unius  ett  exeltuio  aUering^  one  part  of  the  defence  raised  is,  thai 
the  Corporation  was  to  be  at  liberty  to  establish  the  invalidity  d 
the  title  under  which  the  defendant  claimed  to  hold;  bnt  not  to 
go  back  upon  the  past  rents.  Why  was  this  saving  introduced 
into  the  receipts  ?] — ^Without  that  saving,  the  plaintiffs  might  bare 
sued  for  the  full  rent ;  the  only  object  of  inserting  it  was  to  prevent 
the  possibility  of  the  acceptance  of  the  lesser  rent  being  in  any 
way  construed  to  be  a  recognition  by  the  plaintiffs  of  the  lease 
of  1842.  No  consideration  is  stated  in  this  alleged  agreement. 
They  also  cited  Demon  v.  Richmond  {h). 

W.  A.  Exham  replied. 

Cur,  ad.  vuli. 


Lbfbot,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Jtfi^S.  In  this  case,  which  comes  before  the  Court  upon  a  bill  of  excep- 

tions, taken  to  the  ruling  of  my  Brother  Cramfton,  upon  tbe  tri^ 
of  the  case  before  him,  an  action  was  brought  by  the  Corporation  of 
Drogheda  against  the  defendant,  for  the  recovery  of  arrears  of  rent, 
which  became  due  under  a  lease  bearing  date  the  13th  day  of 
November  1820.  The  rent  reserved  by  that  lease  was  £17*  48. 6d^ 
late  currency;  but  it  was  subsequently  abated  to  the  sum  of  fH* 
9s.  8d.  sterling ;  and  it  is  for  a  moiety  of  thirteen  years*  arrears 
of  this  latter  rent  that  the  present  action  is  brought.  The  poin^ 
in  this  case  is  developed  very  dbtinctly,  by  the  indorsement  nj^ 
the  summons  and  plaint,  which  stetes  the  demand  of  the  plaintiA 

(a)  Supra.  (6)  1  Cr.  ftM.734;  8.  C,  3  l>rw.  690. 
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thus.— [Hifl  Lordship  here  read  the  indorsement  above  stated.] —  £.  T.  1858. 
The  credit,  so  proposed  to  be  given  by  the  particulars  indorsed  ^^^''^^* 
upon  the  plaint,  is  of  the  several  sums  of  £6.  6s.  Od.  sterling,  which  of  db(m>heda 
were  paid  from  1841  to  1854,  being  the  period  during  which  the  ,^^^^^1 
lease  of  1842  was  in  dispute.  The  question  is,  whether  credit  is 
to  be  given  for  these  sums  as  against  the  ront  demanded,  or  whe- 
ther, under  the  circumstances  of  the  case,  they  aro  an  acquittal 
or  satisfaction  of  the  larger  sum  which  is  now  claimed?  That 
is  the  precise  question  in  the  case ;  and,  accordingly,  the  defence 
is  put  forward  in  the  shape  of  a  plea  of  accord  and  satisfaction ; 
that  these  smaller  sums  of  £5. 6s.  Od^  so  paid  de  anno  in  annum^  were 
paid  and  received  in  satisfaction  of  the  greater  rent  of  £11.  9s.  8d., 
which,  if  not  so  satisfied,  is  still  partly  due ;  and  cireumstances  are 
set  forth,  introductory  to  this  plea  of  accord  and  satisfaction,  in 
order  to  lay  the  foundation  of  the  proposition  which  is  contended 
for  on  behalf  of  the  defendant.  The  lease,  upon  which  the  action 
is  brought,  was  made,  as  I  have  observed,  in  1820.  The  defence 
states  that,  by  a  resolution  of  the  then  Corporation  of  Drogheda, 
in  the  year  1837,  a  right  was  given  to  the  tenant  to  fine  down 
the  rent  reserved  by  the  lease  under  which  he  then  held  the  pre- 
mises, so  as  to  reduce  it  xto  £5.  6s.  Od. ;  and,  without  incumbering  the 
case  with  intervening  cireumstances,  in  pursuance  of  that  resolution, 
the  then  Corporation  executed  a  new  lease  of  the  premises  to  the 
persons  then  representing  that  tenant,  at  the  less  rent  of  £5.  6s.  Od., 
to  hold,  from  Michaelmas  1841,  for  a  term  equivalent  to  the  residue 
of  the  term  demised  by  the  lease  of  1820 ;  that  act  was  done  on  the 
15th  of  January  1842.  The  date  of  this  new  lease,  and  the  date  of 
the  resolution  upon  which  it  was  founded,  are  quite  essential  in 
the  case.  The  new  lease  purports  to  be  granted  in  consideration 
of  a  fine,  and  also  in  consideration  of  the  surrender  of  the  lease 
of  1820,  upon  which  this  action  is  founded.  If,  then,  the  lease 
of  1820  remains  a  surrendered  lease,  there  would  be  an  end  to 
the  action;  and  if  it  be  not  a  surrendered  lease,  and  even  sup- 
posing it  to  continue  in  force,  yet,  if  the  rent  claimed  to  be  due 
under  it  has  been  discharged  by  accord  and  satisfaction,  namely, 
by  the  payment  of  the  less  ront  under  the  new  lease,  that  would 
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£•  T.  1858.  aUo  be  an  answer  to  the  action.    There  are  two  grounds,  therefore, 
" v^— ^      upon  which  the  defendant  relies — either  the  old  lease  is  not  in 
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or  DBooHXDA  exlstencc,  or,  if  it  is  in  existence,  then  the  rent  under  it  has  beei 
rAZBTLouoB.   I^^^  ^^^  discharged.    Accordingly,  the  defence  alleges  that,  from 

the  time  of  the  granting  of  the  new  lease,  payments  were  made 
under  it  from  1841  to  1854,  de  anno  in  annurn^  of  the  rent  of 
£6. 6s  Od.,  thereby  reserved ;  and  it  alleges  further,  that  the  payments 
so  made  were  made  and  received  in  satisfiMtion  of  the  greater  rent 
reserved  by  the  old  lease  of  1820;  in  other  words,  that  the  not 
of  £5.  6s.  Od.,  paid  annually  under  the  new  lease,  was  a  aatisftctioD 
of  the  rent  of  £11.  9s.  8d.,  reserved  under  the  old  lease;  and,  in 
order  to  introduce  matters  material  to  the  question,  they  say  that 
the  Corporation  repudiated  the  new  lease  during  that  period,  and 
called  upon  the  defendants  to  pay  the  rent  under  the  old  lease, 
which  they  refused  to  do,  and  that,  that  proceeding  placed  tlie 
parties  in  a  position  which  made  it  desirable  that  they  should  come 
to  an  arrangement  for  their  mutual  accommodation,  and  that  thejdid 
accordingly  come  to  an  arrangement,  upon  the  one  hand  to  paj, 
and,  upon  the  other,  to  receive  the  less  rent  in  discharge  and 
satisfaction  of  the  greater.    Now,  these  matters  are  introduced  for 
the  obvious  purpose  of  meeting  the  principle  of  the  Common  Law, 
which  is,  that  payment  merely  of  a  less  sum,  when  it  is  what 
we  may  call  a  parol  payment  or  payment  in  fact,  and  not  a  pay- 
ment in  pursuance  of  a  contract  by  deed,  cannot,  by  the  Common 
Law,  be  deemed  to  be  any  satisfaction  whatsoever  of  a  greater 
liquidated  sum ;  but  the  law  will  allow  the  payment  of  a  smaller 
sum  to  be  a  satisfaction  of  a  greater  liquidated  sum,  if  there  be, 
along  with  the  payment  of  the  smaller  sum,  any  collateral  adyan* 
tage,  however  small,  attending  the  transaction.     Well  then,  the 
defence  insisted  upon  is  this : — drst,  that  it  was  agreed  to  pay  and 
receive  this  less  sum  in  satisfaction  and  discharge  of  the  greater; 
and,  secondly,  that  there  was  a  consideration  for  that  agreement 
and,  consequently,  that  the  defence  is  good.     The  plainti£b  replji 
as  it  was  important  for  them  to  do,  traversing  the  fact  that  the 
payments  were  made  under  any  such  agreement  as  alleged,  an^ 
saying  that,  although  in  fact  payments  were  made,  yet  they  were 
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not  made  or  received  in  order  to  discharge  or  satisfy  tbe  greater  E«  T.  185d« 

QKMii'f  Bench 
rent ;  and  accordingly,  they  refer  to  the  receipts  which,  from  time      ^-— v ' 
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to  time,  were  given  for  these  several  smaller  sums,  and  which  ovdroohsda 
receipts  thej  allege  to  be  the  documents  containing  the  evidence —  vairtlough, 
the  only  evidence — of  the  agreement  between  the  parties ;  and  they 
insist  that  these  documents  do  not  furnish  any  evidence  of  an 
agreement  to  pay  or  receive  the  smaller  rent  in  satisfaction  of  the 
greater,  nor  of  what  is  material  to  give  effect  to  such  an  agreeme&ty 
if  it  were  made  in  point  oi  fact,  namely,  any  consideration  for  it. 
The  replication  goes  on  to  show  a  very  material  ground  for 
alleging  that  the  lease  of  1842,  under  which  this  £5.  6s.  Od.  is  said 
to  have  been  paid,  was  an  actual  nullity.    In  fact,  from  the  time 
when  it  was  contemplated  to  abolish  the  ancient  Corporations,  it 
was  foreseen  that  there  was  great  danger  that,  before  an  Act  of 
Parliament  was  passed,  they  would  proceed  to  make  away  with 
the  corporate  property  from  those  who  were  to  succeed  them*    The 
Act  for  the  Regulation  of  Municipal  Corporations  in  Ireland  was, 
therefore,  passed  in  the  year  1840  (o);  and  the  plaintiffs  allege 
that,  by  virtue  of  that  Act,  the  lease  of  1842  was  null  and  void, 
being  made  in  derogation  of  the  rights  of  the  succeeding  Corpo« 
rations.    We  aU  know  that  that  is  the  effect  and  operation  of  that 
Act,  as  established  by  the  decision  of  the  highest  tribunal,  the 
House  of  Lords  (b) ;  and,  therefore,  as  a  consequence  of  that  deci* 
sion,  it  follows  that  the  new  lease,  which  was  to  have  operated 
as  a  surrender  of  the  old  one,  either  in  point  of  law  or  by  express 
agreement,  being  itself  null  and  void,  the  old  lease  was  not  affected 
thereby,  but  continued  in  force,  with  all  the  rights  and  incidents 
belonging  to  it.     With  reference  to  that  portion  of  the  defence, 
the  parties  did  not  even  go  to  trial  upon  it ;  the  nullity  of  the  lease 
of  1842  was  not  disputed,  and  all  the  issues  went  to  the  other 
defence,  namely,  the  satisfaction  of  the  rent.    We  may,  therefore, 
take  it  for  granted,  that  the  new  lease,  so  far  as  the  question  of 
its  existence  may  be  important  with  respect  to  the  saUsfinction  of 
the  rent,  was  a  perfect  nullity.    Well,  then  we  come  to  the  traverse 
of  the  agreement  between  the  parties— the  one  to  pay  and  the  other 

(a)  8  ft  4  Fie.,  c.  108.  (b)  See  5  H.  L.  Cm.  460. 
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. satisfaction  of  the  rent  reserved  by  the  lease  of  1820.    The  pUin- 

COBPOBATIOBr 

or  DROGHXDA  tifTs,  in  their  replication,  refer  to  the  docaments  which,  thej  stat^ 
rAntTMuoH.  contain  all  the  elements  from  which  alone  could  be  established  the 
fact  of  an  agreement^  or  of  the  consideration  for  an  agreement,  to 
accept  the  less  sum  in  satisfaction  of  the  greater.    ^  And  thej  further 
^'saj,  that  the  only  terms  upon  which  the  plaintifi  received  the 
<<  moneys,  called  in  the  said  defence  the  said  leaser  rent,  were  and 
''are  expressed  in  written  receipts,  not  under  seal,  passed  and  given 
**  by  the  plaintiffs  on  the  occasion  of  the  said  respective  payments ; 
"  and  that  the  same  were  and  are  the  only  writings  in  that  behalf^ 
^  and  are  in  the  words  and  ligures  following." — [His  Lordship  here 
read  the  form  of  receipt  set  forth  in  the  replication.] — ^Now,  it  is 
perfectly  plain,  therefore,  that  the  rent  was,  in  point  of  fact,  paid 
primtt  facie  on  account  of  the  lease  which  has  been  held  to  be  void. 
There  is  no  reference  in  the  receipt  to  the  original  lease,  or  to  the 
rent  reserved  by  it.    There  is  no  agreement  whatsoever  in  terms— 
not  the  semblance  of  an  agreement — even  of  a  verbal  or   parol 
agreement,  in  point  of  fact,  that  the  less  rent  should  be  taken 
and  received,  or  that  it  was  to  be  in  satisfaction  of  the  greater 
rent.     It  is  called  '<  rent  due."    What  was  the  ''  rent  due  ?  *"    It 
was  the  rent  under  the  lease  which  has  since  been  adjudged  to 
be  void.    Thus,  then,  by  the  express  document  itself^  the  rent  is 
paid  on  foot  of  the  new  lease.    There  is  not  an  intimati<»i  that 
it  was  paid  in  reference  to  any  other  lease;  for  no  other  lease 
is  mentioned;  on  the  contrary,  the  proviso  in  the  receipt  is,  that 
the  receipt  of  that  rent  shall  not  prejudice  the  rights  of  the  present 
Corporation,  that,  in  fact,  it  should  not  be  taken  as  any  confirmation 
of  the  new  lease,  but  that  the  plaintiffs  were  to  be  at  liberty  to  get 
rid  of  that  lease  as  best  they  could.     That  lease  was  decided  by  the 
House  of  Lords  to  have  been  a  nullity ;  and  thus  the  proceedings 
to  get  rid  of  it  were  authorised  by  these  very  documents.    Now, 
there  was  no  surrender,  in  point  of  law,  of  the  lease  of  1820^ 
because  the  lease  of  1842,    being    itself  void,  did    not  operate 
as  any  surrender  of  the  old  lease ;  and  I  should  like  to  know, 
when  the  Corporation  got  rid  of  the  new  lease,  what  was  to  pre* 
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receipts,  reverting  to  the  old  lease  ?     But  here  we  have,  ex  ahun-      < — -% ' 

COBPORATION 

danii  eauieldy  a  proviso  inserted,  lest,  hy  any  possibility,  the  receipt  ot  dboghxda 
of  that  rent  should  be  construed  in  any  manner  as  a  confirmation  vaistlouoh. 
of  the  new  lease;  and  this  is  demonstration  plain  that  the  rent 
was  not  paid  on  foot  of  the  old  lease,  because  the  proviso  is,  that 
the  receipt  of  that  rent  should  not  preclude  the  Corporation  from 
impeaching  the  title  under  which  the  defendants  claimed  to  hold 
the  premises  out  of  which  the  rent  had  accrued  due,  and  should 
not  give  validity  to  the  new  lease.  Upon  the  face  of  these  receipts, 
therefore,  anrl  by  their  express  terms,  it  is  impossible  to  make  out 
that  the  payments  Were  made  or  received  in  satisfaction  of  the  rent 
reserved  by  the  old  lease*  But  independently  of  these  receipts 
being  utterly  defective  to  establish  such  an  agreement,  we  cannot 
make  a  contract  for  the  parties,  where  they  have  made  one  so  clearly 
for  themselves;  nor  can  we,  either  in  Law  or  in  common  sense, 
construe  them  in  violation  of  the  plain  meaning  appearing  upon 
the  face  of  them.  There  is  nothing,  therefore,  to  warrant  the 
allegation,  that  these  sums  were  paid  or  received  in  satisfaction 
of  the  greater  rent.  But,  I  must  further  observe,  what  is  the  con- 
sideration which  the  Corporation  received  for  this  agreement? 
They  received  a  less  rent ;  but,  upon  the  other  hand,  the  tenant 
was  allowed  to  keep  in  his  pocket  the  balance  of  the  greater  rent. 
The  arrangement  may  have  been  for  their  mutual  advantage ;  but 
unquestionably  no  peculiar  advantage  whatsoever  i*esulted  to  the 
Corporation.  There  is  no  consideration  for  this  alleged  agreement; 
and  even  if  there  were  a  consideration — if  a  consideration  could 
have  been  worked  out  of  the  circumstances,  that  consideration 
should  have  appeared  upon  the  face  of  the  agreement ;  for  the  rule 
of  law  is  inflexible,  that  the  consideration  for  an  agreement  must 
appear  upon  the  face  of  the  agreement,  either  expressly  or  by 
necessary  inference,  wherever,  under  the  Statute  of  Frauds,  an 
agreement  is  required  to  be  in  writing.  Now,  there  is  no  con- 
sideration here,  express  or  implied.  The  Corporation,  it  is  said,  was 
to  be  at  liberty  to  impeach  the  new  lease ;  but  they  did  not  require 

a  reservation  for  that  purpose ;  the  law  gave  them  all  they  could 
▼oil.  8.  15  L 
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' V '     ration  after  a  particular  period  (during  which  period  the  lease  of 
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Of  DmooHEDA  1842  was  made)  also  rendered  that  lease  a  nullity,  and  deprifed 
TAisTLouGH.  it  of  auj  oxistenoe  capable  of  confirmation.  There  is,  therefore,  an 
utter  failure  both  of  evidence  of  the  contract,  and  also  of  eyideoce  of 
the  consideration  for  it,  to  remove  the  rule  of  the  Common  Ltw, 
that  payment  of  a  less  sum  cannot  be  a  satisfaction  of  a  greater 
liquidated  sum,  unless  there  is  some  further  advantage  accompanying 
the  payment,  and  that  advantage  must  be  a  reasonable  one,  and 
must  appear  upon  the  face  of  the  agreement 

Upon  the  whole  case,  therefore,  it  appears  to  us  dear  that  tk 
learned  Judge  was  perfectly  right  in  refusing  to  direct  the  jniy, 
that  these  receipts  were  evidence  to  establish  this  defence.  We 
must  overrule  the  exceptions,  and  give  judgment  for  the  phuntiffik 


COMMON  LAW  REPORTS.  115 


E.  T.  1856. 

Exchequer, 


LALOR  V.  BLAND. 
CExehequer.J 

This  was  an  application  on  the  part  of  the  defendants,  two  of  the  In  an  action 

agunst  two 

Justices  of  the  Peace  for  the  Queen's  County,  that  the  proceedings  JnsticeB,    the 

three   first 

in  this  action  might  he  set  aside,  upon  the  ground  that  same  was  counts  of  the 

Bommons  and 
brought  for  acts  done  under  a  conviction   which  had  not  been  plaint  stated  a 

__,  •         t*   %  ••  Ai  «      cause  01  action 

quashed,  and  in  contravention  of  the  provisions  of  the  statute  12  iq  trespass  for 

Fic,  c.  16;  or  in  case  the  Court  should  not  set  aside  the  pro-  ^^idon^x^' 

oeedings,  that  the  second  and  third  counts  might  be  struck  out,  as  ^^^^^^^ 

being  mere  repetitions  of  the  first,  and  that  the  fourth  count  might  ^^  ^^°  ^- 

be  set  aside  as  embarrassing.  three  weeks  by 

an  order  of  the 
The  summons  and  plaint  contained  four  counts ;  and  the  first  defendants  ; 

and  the   oon- 
count  complained  "  That  the  defendants,  to  wit  on  the  15th  day  yiction,  which 

...      was  made,  as 
'*6f  August  in  the  year  of  our  Lord  1857»  at  Abbeyleiz  in  the  alleged,  with. 

'^  Queen's  County,  caused  an  assault  to  be  made  on  the  said  James  ^lon,  bat  ap- 

"Lalor,  the  plaintiff;  and  caused  the  said  plaintiff*  to  be  unlawfully  S^^^JI^^^ 

"apprehended  and  taken  to  prison,  and  the  defendants  unlawfully  been*'remom[ 

by  certiorari 
into  the  Conrt  of  Qaeen's  Bench,  it  was,  upon  argoment,  affirmed. — Held,  that  the 
oonviction  was  one  which  might  be  quashed  npon  application  to  the  Court  of 
Queen's  Bench,  within  the  meaning  of  we  2nd  section  of  the  12  Ftc.,  c.  16  (Pro- 
tection of  Justices  Act),  and  that  the  three  first  counts  should  be  set  aside  under  the 
7th  section  of  that  Act. 

The  fourth  count  compluned  that  the  defendants,  unlawfully,  maliciously  and 
without  any  reasonable  or  probable  cause,  convicted  and  imprisoned  the  plaintiff, 
&c,  although  the  defendants  had  not  any  jurisdiction  to  make  said  conyiction  or 
order,  and  although  no  complaint  had  been  made  against,  or  summons  served  upon 
the  plaintiff. — He?</,  assuming  tiiat  the  fourth  count  stated  a  cause  of  action  within 
the  1st  section  of  the  12  Ktc.,  c  16,  that  it  could  not  be  set  aside  under  the  7th 
section. 

The  proviso  in  the  2nd  section  of  the  12  Fte.,  c.  16,  applies  only  to  the  class  of 
actions  mentioned  in  that  section. 

Held  also,  per  PiGol*,  C.  B.,  and  Penmvfathbb  and  Gbxbmb,  BB.,  that 
the  fourth  count  ought  to  be  set  aside  as  embarrassing. 

Held,  per  Bichabds,  B.,  that  the  fourth  count  was  a  count  in  tresspass,  and 
ought  to  be  set  aside,  under  the  7th  section. 

In  this  case  the  Court  (Bichabbs,  B.,  dUemHaite  npon  tiiis  point)  set  aside 
the  plaint  only,  and  allowed  the  writ  to  stand  as  a  summons,  more  than  six  months 
havmg  elapsed  since  tiie  conviction. 
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E.  T.  1858.  ''kept  and  imprisoned  the  plaintiff  for  three  weeks,  wherebj,"  &c. 

The  second  and  third  counts  merely  varied  the  statement  of  the 
caose   of  action   disclosed  by  the  first.     The  fourth    count  wis 
as  follows : — '*  For  that  the  defendants,  being  two  of  the  Justices 
''of  the  Peace  of  the  Queen's  Ck>unty,  on  the  15th  day  of  August 
"  1857,  at  Abbeyleix,  in  the  Queen's  County,  unlawfully,  maliciooslj 
"  and  without  any  reasonable  or  probable  cause,  convicted  the  said 
"plaintiff  of  having  assaulted  and  used  threatening  and  abusive 
"  language  towards  William  Case  and  Richai^  Carter,  and  then  uo- 
"  lawfully,  maliciously  and  without  any  i^easonable  or  probable  causey 
"  ordered  the  said  plaintiff  to  be  imprisoned  for  three  weeks,  for 
"  having  committed  said  alleged  assault,  and  used  said  alleged 
"  language,  and  then  unlawfully,  maliciously,  and  without  tnj 
"  reasonable  or  probable  cause,  caused  the  said  plaintiff  to  be 
*'  imprisoned  for  three  weeks  in  the  gaol  of  Maiyborough  ;  whereby 
"  the  plaintiff  was  imprisoned  for  three  weeks  in  the  gaol  of  Maxy- 
"  borough,  in  the  Queen's  County,  although  the  defendants  had  not 
" any  jurisdiction  to  make  such  conviction  or  order;  and  althoogb 
"  neither  the  said  William  Case  nor  the  said  Richard  Carter  made 
"  any  complaint  against  the  said  plaintiff,  nor  was  the  plaintiff  e?er 
"served  with  any  summons  requiring  him  to  appear  and  answer  U) 
"  any  complaint  of  the  said  William  Case  or  Richard  Carter,  nor 
"  did  the  said  William  Case  or  Richard  Carter  ever  issue,  or  caase 
"  to  be  issued,  any  summons  requiring  the  plaintiff  to  appear  aod 
"  answer  any  complaint."  It  appeared,  from  the  affidavits  grounding 
the  motion,  that  on  the  2ist  of  July   1857,  an  assault  had  been 
committed,  near  the  town  of  Abbeyleix,  by  £•  Phelan  upon  W. 
Case  and  R.  Carter.    For  this  assault  £.  Phelan  was  summoned, 
and  J.  Lalor,  the  plaintiff,  was  summoned  to  appear  as  a  witness 
at  the  trial.     On  the  15  th  of  August  1857»  the  case  came  on  for 
trial  at  the  Petty   Sessions  at  Abbeyleix,  before  the  defendants, 
Loflus  H.  Bland  and  Thomas  Doxey,  two  of  the  Justices  of  tii0 
Peace  for  the  Queen's  County.    W.  Case  proved  the  assault  made 
by  Phelan,  and  he,  being  called  on  for  his  defence,  offered  to  pro- 
duce the  plaintiff  as  a  witaess,  and  thereupon  the  plaintiff's  nam^ 
was  entered  in  the  Petty  Sessions  bo(^  by  Mr.  Bland  as  a  witness. 
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At  this  stage  of  the  proceedings,  intimation  was  given  to  the  E.  T.  1858. 
Magistrates  that  the  plaintiff  was  in  fact  implicated  in  the  assault 
complained  of,  and  accordingly  Mr.  Bland  erased  the  plaintiff's 
name  from  the  column  of  witnesses  in  the  Petty  Sessions  hook,  and 
inserted  it  in  the  column  for  defendants,  and  informed  the  plaintiff 
that  he  was  ahout  to  be  tried  for  an  assault  upon  W.  Case.  Lalor 
made  no  objection  at  the  time,  and  the  case  having  been  gone  into, 
the  Magbtrates,  considering  the  assault  proved,  sentenced  the  plain- 
tiff to  three  weeks  imprisonment. 

On  the  23rd  of  November  1857,  the  plaintiff  obtained  a  con- 
ditional order  from  the  Court  of  Queen's  Bench,  to  bring  up  this 
conviction,  that  same  might  be  quashed ;  and  tlie  grounds  stated  in 
the  conditional  order  were  the  want  of  jurisdiction  in  the  Justices, 
inasmuch  as  the  conviction  had  been  made  without  any  summons 
issued,  or  complaint  made  against  the  plaintiff.  On  the  14th  of 
January  1858,  the  conditional  order  was  made  absolate,  notwith- 
standing cause  shown  ;  and  the  conviction  having  been  accordingly 
removed  into  the  Court  of  Queen's  Bench,  it  appeared,  when 
examined,  regular  upon  the  face  of  it.  The  case  was  then  re- 
discussed  upon  a  motion  to  quash  the  conviction ;  and  upon  the  30th 
of  January  1858,  an  order  was  made,  simply  affirming  the  conviction. 
No  reasons  were  given  by  the  Judges  for  their  decision.  The 
present  action  was  then  brought. 


J.  T.  Bail  (with  him  •/'.  E.  Walih\  in  support  of  the  application. 

This  case  may  be  considered  separately  as  to  the  three  first 
counts  of  the  summons  and  plaint,  which  clearly  state  a  cause  of 
action  in  trespass,  for  acts  done  by  the  3Iagistrates  without  jurisdic- 
tion. The  question  then  is,  is  this  action  one  forbidden  to  be 
brought,  by  the  2nd  section  of  12  Vie^  c.  16?  for,  if  it  is,  the 
proceedings  ought  to  be  set  aside  under  the  7th  section.  It 
plainly  is,  for  the  conviction  quarrelled  with  might  have  been 
quashed  upon  application  to  the  Court  of  Queen's  Bench.  A  eer^ 
Horari  was  granted  by  that  Court,  which  shows  they  thought  they 
had  a  jurisdiction  to  investigate  the  matter,  and,  having  investigated 
it,  they  deliberately  affirmed  the  conviction.     The  object  of  the 
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E.  T.  1858.  Protection  of  Justices  Act  was,  that  while  a  oonviction  remuned 
^^^'  unreversed,  the  Magistrate  should  not  be  harassed  bj  an  action  far 
acts  done  under  it.  With  respect  to  the  fourth  count,  supponog 
that  it  states  a  cause  of  action  within  the  1st  section,  it  oaglit 
to  be  set  aside  under  the  7th.  The  proviso  in  the  2nd  sectioD 
applies  to  the  actions  mentioned  in  the  1st.  There  is  nothiog  in 
the  Act  to  limit  its  application,  and  the  policy  of  the  Legislature 
as  to  both  classes  of  action  is  the  same.  At  all  events,  the  coost 
is  embarrassing,  for  it  is  difficult  to  say  whether  it  is  a  oonnt  in 
trespass  or  in  case. 


F.  Maedonogh  and  2>.  C7.  Heron^  contra. 

The  proviso  in  the  2nd  section  has  no  application.  Tbe  coo- 
viction  could  not  have  been  quashed  upon  appeal;  for  the  14  &  15 
Ftc.,  c.  92,  under  which  the  conviction  was  made,  enacts  in  its 
23rd  section  that  an  appeal  shall  lie  only  where  the  term  of  im- 
prisonment awarded  exceeds  one  month.  Li  this  case  the  imprison- 
ment was  only  for  three  weeks.  Again,  it  could  not  be  quashed 
upon  application  to  tbe  Court  of  Queen's  Bench.  The  24th  section 
of  the  14  &  15  Vie,f  c.  92,  takes  away  the  certiorari  in  the  case 
of  orders  made  under  that  Act.  It  is  true  we  got  in  this  very  case 
an  order  for  a  certiorari  from  the  Court  of  Queen's  Bench ;  bot  it 
was  upon  the  ground  that  this  was  an  exceptional  case,  like  those 
cases  in  which  the  proceedings  have  been  coram  non  Judiee^  or  in 
which  one  of  the  Magistrates  was  interested  in  the  subject-matter 
of  decision :  Regina  v.  Mauey  {a) ;  Regina  v.  Justices  of  Cork  (&); 
Regina  v.  Campbell  (c).  But  when  the  conviction  was  brought  n^ 
it  appeared  the  power  of  the  Queen's  Bench  to  quash  it  was  fros- 
trated,  for  the  Magistrates  returned  a  conviction  regular  upon  the 
face  of  it,  reciting  a  complaint,  and  the  Court  could  not  receive 
evidence  of  matters  which  would  contradict  the  record  before  them: 
Regina  v.  Bolton  (d) ;  Weaver  v.  Price  (e)  ;  Durrani  v.  Soyf(Pf 


(a)  7  Ir.  Com.  Law  Rep.  21 1 . 
(o)  3  Ir.  Com.  Law  Bep.  586. 
(«)  3  B.  ft  Ad.  409. 


(^)  7  Ir.  Com.  Law  Bep.  244. 
((0  1  Q.  B.  66. 
09  6  T.  B.  580. 
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JRegina  v.  Denj^(a).    For  that  reason  the  conviction  was  affirmed,  E.  T.  1858. 

and  it  is  therefore  one  which  cannot  be  quashed,  within  the  meaning 

of  the  Act.    With  regard  to  the  fourth  count,  it  is  quite  clear  the 

proviso  in  the  2nd  section  has  no  application  to  the  class  of  actions 

mentioned  in  the  1st,  within  which  the  count  ranges.     The  words 

"  such  actions  "  in  the  proviso  refer,  according  to  the  ordinary  rule, 

to  the  last  antecedent.    There  is  a  plain  distinction  taken  by  the 

Act  between  case  and  trespass  ;  and  it  never  could  have  been 

intended  by  the  Legislature,  that  a  Magistrate,  who  acted  maliciously 

and  without  probable  cause,  should  be  protected  from  an  action,  if 

the  act  were  done  under  the  colour  of  jurisdiction. 


J.  E,  WaUh^  in  reply. 

It  is  well  settled  that  the  want  or  excess  of  jurisdiction  on  the 
part  of  Magistrates  is  examinable  upon  affidavits,  and  the  Court 
above  will  not  be  condnded  by  the  record  before  them :  Regina 
V.  BoUon  ;  and  therefore  the  conviction,  as  returned,  was  not  con- 
clnsive  upon  the  Court.  The  real  reason  for  the  affirmance  of  the 
conviction  was  that  they  considered  the  complaint  made  before  the 
Magistrates  sufficient,  upon  a  consideration  of  the  case  of  Ex  parte 
HopwoodiV).  The  three  first  counts,  therefore,'  must  be  set  aside. 
The  fourth  count  is  also  a  count  in  trespass,  for  the  words  **mali- 
donsly  and  without  probable  cause''  are  only  matter  of  aggravation ; 
even  if  it  were  a  count  in  case,  it  is  controlled  by  the  proviso  in  the 
2nd  section. 


PiQOT,  C.  B. 

This  is  a  motion  to  set  aside  the  proceedings  in  the  action,  as 
brought  in  contravention  of  the  12  &  13  Ftc.,  c.  16,  ss.  1,  2  &  7 ; 
or  to  alter  the  summons  and  plaint,  as  embarrassing  and  tending  to 
prevent  a  fair  trial  of  the  cause. 

The  English  statute  11  &  12  Vie^  c*  44,  passed  in  1648,  contains 
provisions  similar  to  those  of  the  12  &  13  Vie^  c  16,  with  which  we 
have  now  to  deaL  The  first  of  those  statutes  was  passed  nearly  ten, 
and  the  other  nearly  nine  years  ago.    I  have  not  been  able  to  find 

(«)  2  LowncL,  M.  «  P.  230.  (6)  4  New  Sets.  Cm.  174. 
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E.  T.  1858.  any  notice,  in  any  report  or  text-book,  of  a  motion  similar  to  tk 
^'''^^"*''*     present,  under  either  of  those  Acts  of  Parliament.   WTien  wc  are 
dealing  with  such  an  application,  apparently  made  for  the  first  time, 
it  is  important  that  the  grounds  of  oar  decision  should  be  distinctlj 
stated  and  fully  understood. 

The  motion  is  made  under  the  7th  section  of  the  statute, 
which  provides,  **  That  in  all  cases  where  by  this  Act  it  is  enacted 
**  that  no  action  shall  be  brought  under  particular  circumstances, 
"  if  any  such  action  shall  be  brought,  it  shall  be  lawful  for  a  Jodge 
**  of  the  Court  in  which  the  same  shall  be  brought,  upon  application 
**  of  the  defendant,  and  upon  an  aiBdayit  of  fects,  to  set  aside  tbe 
"  proceedings  in  such  action,  with  or  without  costs,  as  to  him  shall 
*'seem  meet." 

By  the  1st  section  it  is  enacted,  **  That  every  action  hereafter 
"  to  be  brought  against  any  Justice  of  the  Peace  in  Ireland,  in  inj 
^  of  her  Majesty's  Superior  Courts  of  Law  at  Dublin,  for  any  act 
'*  done  by  him  in  the  execution  of  his  duty  as  such  Justice,  with 
*'  respect  to  any  matter  within  his  jurisdiction  as  such  Justice,  sbaO 
*'  be  an  action  on  the  case  as  for  a  tort ;  and  in  the  declaratioD  it 
**  shall  be  expressly  alleged  that  such  act  was  done  maliciously,  and 
*'  without  reiasonable  and  probable  cauee ;  and  if  at  the  trial  of  anj 
'*such  action,  upon  the  general  issue  being  pleaded,  the  plaintiff 
^  shall  £ail  to  prove  such  allegation,  he  shall  be  nonsuit,  or  a  verdict 
^  shall  be  g^ven  for  the  defendant." 

By  the  2nd  section  it  is  enacted,  *'  That  for  any  act  done 
by  a  Justice  of  the  Peace,  in  a  matter  of  which  by  law  he  has  not 
jurisdiction,  or  in  which  he  shall  have  exceeded  his  jurisdiction, 
'*  any  person  injured  thereby,  or  by  any  act  done  under  any  convic- 
"  tion  or'  order  made  or  warrant  issued  by  such  Justice  in  snch 
'^  matter,  may  maintain  an  acdon  against  such  Justice,  in  the  same 
<<  form  and  in  the  same  case  as  he  might  have  done  before  the  pass* 
^  ing  of  this  Act,  withojat  making  any  allegation  in  his  declsratioa 
'*that  the  act  complained  of  was  done  maliciously,  and  wiihoat 
'* reasonable  and  probable  cause:  provided,  nevertheless,  that  (ifl 
^*  any  case  where  a  conviction  may  be  quashed,  either  upon  appcs^ 
«<  or  upon  application  to  her  Migesty*s  Court  of  Queen's  Bench), 
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'^  no  SQch  action  shall  be  brought  for  anything  done  under  Bu6h  E.  T.  1858. 
«<  conviction  or  order,  until  after  such  conviction  or  order  shaU  have 
"been  quashed,  either  upon  appeal  or  upon  application  to  her 
"Majesty's  Court  of  Queen's  Bench." 

Of  the  three  first  paragraphs  or  counts  of  the  summons  and 
xplaint,  the  first  complains  of  an  assault  and  false  imprisonment ;  the 
second  and  third  complain  of  an  arrest  and  imprisonment.  The 
fourth  complains  that  the  defendants,  being  Magistrates,  unlawfully, 
maliciously  and  without  reasonable  or  probable  cause,  convicted  the 
plaintiff  of  having  assaulted  and  having  used  threatening  and 
abusive  language  towards  William  Case  and  Richard  Carter,  and 
unlawfully,  maliciously  and  without  reasonable  or  probable  cause, 
ordered  the  plaintiff  to  be  imprisoned  for  three  weeks  for  commit- 
ting such  assault  and  using  such  language ;  and  then  unlawfully, 
maliciously  and  without  reasonable  or  probable  cause,  caused  the 
plaintiff  to  be  imprisoned  for  three  weeks  in  the  county  gaol, 
whereby  the  plaintiff  was  imprisoned  for  three  weeks  in  the  county 
gaoL  The  count  then  proceeds  to  allege  that  this  was  done 
although  the  defendants  had  not  any  jurisdiction  to  make  the  con* 
viction  or  order,  and  although  neither  Case  nor  Carter  made  any 
complaint  against  the  plaintiff,  nor  was  plaintiff  ever  served  with 
any  summons,  nor  did  Case  or  Carter  ever  cause  any  summons  to 
be  issued,  requiring  the  plaintiff  to  appear^  and  answer  any  com- 
plaint. 

The  defendants,  by  the  present  motion,  seek  to  set  aside  the 
whole  summons  and  plaint,  on  the  ground  that  the  action  is 
brought  against  the  defendants  for  having  made  an  illegal  con- 
viction as  Magistrates,  and  for  acts  done  under  that  conviction; 
although  the  conviction  has  not  been  quashed  on  appeal  or  by  the 
Court  of  Queen's  Bench :  and  they  contend  that  the  proviso  in  the 
2nd  section  of  the  12  <&  13  Fic,  c.  16,  and  the  7th  section  of  the 
same  Act,  apply  to  all  the  counts  of  the  summons  and  plaint.  Fur- 
ther, if  those  sections  do  not  apply  to  the  fourth  count,  the  defend- 
ants seek  to  set  aside  that  count  as  embarrassing,  under  the  83rd 
section  of  the  Common  Law  Procedure  Act  of   1853,   16  and 

17  Vie.,  c.  113. 

VOL.  8.  16  L 
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E.  T.  1858.       The  ca«e  has  been  argued,  and,  in  my  opinion,  ooght  to  be  ood- 

Bidered,  separately  in  reference  to  the  three  first  connts,  and  in  re- 
ference to  the  fourth  count  of  the  samnons  and  plaint. 

The  three  first  counts  complaitt  of  a  trespass  to  the  pkintiff's 
person.    It  is  admitted,  in  the  case  made  by  the  plaiBttfiT's  afiSdavits, 
and  has  been  admitted  by  his  Oonnsel  at  the  Bar,  that  the  way  in 
which  it  is  intended  to  sustain  these  three  first  counts  is,  by  prorisg 
in  fact,  and  insisting  in  law,  that  the  plaintiff  was  imprisoned  under 
a  conviction  made  by  the  defendants,  who  are  Magistrates,  withoQt 
or  in  excess  of  jurisdiction.     This  admission  brings  the  ease,  as  to 
those  three  counts^  clearly  within  the  proviso  of  the  2tid  secdoa. 
That  section  saves  the  right  to  proeeed,  in  the  same  manner  m 
before  the  statute  was  passed,  for  any  act  done  by  a  Justtee  of  d» 
Peace,  in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or 
in  which  he  shall  have  exceeded  his  jurisdiction,  and  saves  the  right 
so  to  proceed,  for  any  party  injured  by  any  stich  act,  or  by  any  act 
done  under  any  conviction,  or  order  made  or  warrant  issued,  bj 
such  Justice  in  such  matter ;  and  the  party  so  injured  may  w 
proceed,  without  malLing  any  allegation  that  the  act   was  done 
maliciously,  or  without  reasonable  and  probaUe  cause ;  but  when  the 
act  complained  of  is  an  act  done  under  such  comicHon  or  order,  bjA 
when  the  conviction  may  be  quashed,  either  upon  appeal  or  apoo 
application  to  the  Court  ^f  Queen's  Bench,  the  2nd  section  providei 
that  no  such  action  shall  be  brought  until  the  conviction  or  order 
shall  have  been  quashed,  either  upon  appeal,  or  upon  application  to 
the  Court  of  Queen's  Bench.    In  the  present  case,  die  convictioo 
not  only  wasi  not  quashed,  but  it  was  (so  far  as  wt9  can  judge  from 
the  form  of  the  order  of  that  Court  produced  before  us)  confirmed 
upon  application  to  the  Court  of  Queen's  Bench.    In  order  to  show 
that  the  2nd  section  did  not  apply,  the  plamtiff  %  Counsel  eee- 
tended,  first,  that,   under  the   14  &  15   Vie^  c*  9%'8.  ^  the 
conviction  relied  on  could  not  have  been  quashed  upon  appesl 
the  imprisonment  awarded  by  the  conviction  being  for  tinee  wedB 
only;  and  that  section  allowing  an  appeal,  in  the  case  of  such 
a  conviction  as  this,  only  where  the  period  of  impri^nmenlexeeeds 
one  month:  and  such,  I  think,  is  the  effect  of  the  23rd  aeeUon 
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of  the  14  &  15  Vic,  c.  92.    Secondly,  the  plaintiff's  Counsel  ftrgued  E.  T.  1858. 
that  the  jurisdiction  of  the  Court  of  Queen's  Bench  to  review  the 
oonviotion  by  cerHorari  is  taken  away  (as  it  is  in  express  terms) 
by  the  24th  section  of  the  14  &  15  Vic^  c.  92  ;  and  that  the  general 
jwifldiotion  of  the  Court  of  Queen's  Bench  to  quash  the  conviction, 
if  made  without  jurisdietiony  was  frustrated  and  taken  away  by  the 
return  made,  in  this  very  case,  to  a  ptriiorari  which  issued  from  the 
Court  of  Queen's  Bench,  and  which  return  in  effect  stated  (and,  as 
the  plaintiff  alleges,  contrary  to  the  &ct)  that  a  complaint  was  made 
by  Case  and  Carter,  and  that  upon  such  Complaint  the  plaintiff  was 
convicted.    The  plaintiff's  Counsel  argued  that  this  return  was 
conclusive  upon  t^e  Court  of  Queen's  Bench,  as  to  the  fact  Uiat  a 
complaint  was  madej  and  that,  since  the  making  of  the  complaint 
must  be  taken,  upon  the  return,  as  showing  jurisdiction,  it  was  not 
competent  to  Uie  Court  of  Queen's  Bench  to  examine  further  as  to 
thait  matter,  and  consequently  the  conviction  was  not  one  which 
^*may  be  quaahed  on  application  to  Her  Majesty's  Court  of  Queen's 
Bench."   In  my  opinion  this  argument  is  wholly  untenable.    Enact- 
ments taUng  away  the  right  to  remove  or  to  review  a  conviction  or 
order  of  Justices  by  certiorari  have  been  constantly  held  by  the 
Court  of  Queen's  Bench  only  to  apply  to  cases  in  which  the  Justices 
act  within  their  juriadictian,  and  not  to  affect  the  general  controlling 
power  which  the  Court  of  Queen's  Bench  ^^ossesses  to  examine  and 
to  quash  proceedings  had  without  any  jurisdiction  or  authority  of 
.law.    In  this  very  ease,  the  Court  of  Queen's  Bench  have  acted 
in  the  exercise  of  that  superintending  and  controlling  power,  with 
..which,  for  purposes  as  necessary  as  they  are  just  and  wise,  that 
Court  is  invested,  and  which  it  has  exercised  from  the  earliest  times. 
A  certiorari  issued  in  this  case,  not  for  the  purpose  of  reviewing 
•the  decision  of  the  Magistrates ;  for  that,  under  the  14  &  15  Vie., 
c.  92,  8.  24,  the  Court  of  Queen's  Bench,  or  any  other  Court,  had 
^no  power  to  do,  but  for  the  purpose  of  examining  into  what  was 
.done,  with  a  view  to  determine  whether  the  Magistrates  acted 
without  jurisdiction.   If  they  did,  the  proceeding  was  not  one  made 
under  the  statute,  and,  consequently,  was  not  protected  from  being 
annulled  by  the  24th  section.     We  have  no  report  of  the  grounds 
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£.  T.  1858.  on  which  the  Court  of  Queen's  Bench  ultimately  determined  the 
oaBe  upon  the  return  to  the  eeriiorari;  but  we  must  assume  tost 
thej  would  not  have  affirmed  the  conviction  unless,  upon  a  delibe- 
rate review  of  all  the  materials  for  decision,  including  the  conviction 
as  well  as  the  affidavits,  thej  determined  that  the  conviction  wts  a 
matter  within  their  jurisdiction,  to  be  quashed,  if  made  witboat 
lawful  authority — ^to  be  treated,  and,  if  necessary,  declared  valid, 
if  made  within  the  lawful  powera  of  the  Magistrates. 

That  the  Court  of  Queen's  Bench  is  not  concluded  upon  the 
question  whether  the  Magistrates  had  jurisdiction  to  entertain  the 
cause,  by  the  return  of  the  Magistrates,  or  by  the  statements  con- 
tained in  the  proceedings  complained  of»  is  clearly  laid  down  in  Tkt 
Queen  v.  Bolton  (a).  Lord  Demnan  (p.  72)  says : — "  Where  the 
^*  charge  laid  before  the  Magistrate,  as  stated  in  the  information, 
^  does  not  amount  in  law  to  the  offence  over  which  the  statute  gives 
*^  him  jurisdiction,  his  finding  the  party  guilty  by  his  conviction  in 
•«  the  very  terms  of  the  statute  would  not  avail  to  give  him  jurisdic- 
**  tion ;  the  conviction  would  be  bad  on  the  face  of  the  proceedings, 
**  all  being  returned  before  us ;  or  if,  the  charge  being  really  insoffi- 
^  cient,  he  had  mis-stated  it  in  drawing  up  the  proceedings,  so  that 
*'  they  would  appear  to  be  regular,  it  would  be  clearly  competent  to 
*Uhe  defendant  to  show  to  us,  by  affidavits,  what  the  real  charge 
'*  was,  and  that  appearing  to  have  been  insufficient,  we  should  quash 
"the  conviction.  In  both  these  cases  a  charge  has  been  presented 
"  to  the  Magbtrate,  over  which  he  had  no  jurisdiction ;  he  had  no 
**  right  to  entertain  the  question,  or  commence  an  inquiry  into  the 
"merits;  and  his  proceeding  to  a  conclusion  will  not  give  him 
"jurisdiction.  But,  as  in  this  latter  case,  we  cannot  get  at  the  want 
"of  jurisdiction  but  by  affidavits,  of  necessity  we  must  receive 
"  them.**  That  was  a  case  in  which  the  right  to  review  the  decisioo 
by  eertiorari  was  not  taken  away  by  an  Act  of  Parliament.  In  the 
case  of  The  Queen  v.  Deny  (b),  the  Court  had  to  deal  with  a  em- 
mary  conviction  for  an  assault,  under  the  9  G.  4,  c.  31,  a.  27. 
The  d6th  section  of  that  statute  expressly  provides  that,  "  No  soch 
"  conviction  shall  be  quashed  for  want  of  form,  or  be  removed  hj 


(a)  1  Q.  B.  71. 


(5)  2I/0W.,  M.  &Fol.230. 
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LALOR 

V. 
BLAND. 


'**  certiorari  or  otherwise  into  any  of  His  Majesty's  Courts  of  Record."  E.  T.  1858. 

ElxchequtT* 

Mr.  Jnstice  Erie,  before  whom  an  application  was  made  for  a  certi-     v— ^v ' 

crarif  made  absolute  the  rule  for  the  writ  to  issue,  on  affidavits 
showing  that  the  summary  conviction  for  an  assault  was  made  not 
upon  a  complaint  of  an  assault,  but  upon  an  information  for  sureties 
to  keep  the  peace  was  beyond  their  jurisdiction.     These  cases  were 
both  cited  at  the  Bar.     In  a  more  recent  case,  I%e  Queen  v.  Bad- 
ger (a),  an  order  was  made  for  the  issuing  of  a  certiorari,  on  the 
ground  that  there  was  an  excess  of  jurisdiction,  although  the  power 
to  review  the  judgment  of  Justices  by  certiorari  was  taken  away  by 
the  statute.    The  return  there  stated  all  the  proceedings;  and  there- 
fore the  ultimate  decision,  by  which  the  majority  of  the  Court  held 
that  there  was  an  excess  of  jurisdiction,   and,   on  that  ground, 
quashed  the  order,  was  not  made  on  affidavits  contradicting  the 
return.    The  question  there  was  whether,  in  a  complaint  against  a 
surveyor  for  extortion,  the  complainant  stated  a  matter  of  complaint, 
over  which  the  Justices  had  jurisdiction?    Lord  Campbell  was  of 
opinion  that  it  did;  the  other  Judges  held  that  it  did  not;  and 
the  Court  accordingly  quashed  the  order.    Lord  Campbell  held  that 
the  information,  stated  in  the  return  to  the  certiorari,  contained 
enough  to  enable  the  Court  to  determine  that  it  contained  a  com- 
plaint which  gave  jurisdiction,  citing  the  passage  in  Lord  Denman's 
judgment  in  The  Queen  v.  Bolton,  to  which  I  have  referred,  but 
holding  that,  as  it  was  not  alleged  that  there  was  any  mis-statement 
of  the  proceedings,  the  affidavits  of  what  passed  before  the  Magis- 
trates ought  not  to  be  referred  to ;  the  decision  of  the  Magistrates, 
If  they  had  jurisdiction  to  enter  on  the  complaint,  being  final.    The 
other  Judges  referred  to  the  affidavits  for  the  purpose  of  ascertaining 
and  explaining  what  was  the  complaint  in  fact  made  and  relied  on 
by  the  complunant;  but  no  doubt  was  suggested  that^  notwith- 
standing what  appeared  in   the  •  proceedings  and  return,  it  was 
competent  to  the  party  objecting  to  the  order  to  prove,  by  external 
evidence,  if  that  evidence  was  necessary,  that  the  inquiry  was 
undertaken  without  jurisdiction.    It  appears  to  me,  therefore,  im- 
possible to  maintain  that  this  was  not  a  conviction  which  it  was 


(a)  6£U.&Black.  154. 
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IL  7*  )858.  competent  to  the  Court  of  Queen's  Bench  to  quash,  on  applicati(»  (d 
them,  for  wont  of  jurisdiction  in  the  Magistrtttos  to  make  it ;  and,  if 
30,  the  case  is  plainly  one  in  which  the  Magistrates  are  ]^K>tected  hj 
the  2nd  section  and  its  proviso.  The  manifest  object  of  that  seetioB 
was,  that  the  want  or  excess  of  jurisdiction  shall  not  be  miide  tbe 
ground  of  an  action  against  the  Magistrate^  for  an  act  done  under 
%  oonyictLoni  so  long  as  the  conviction  remains  unroTeraed  bj  tbe 
tribunal  ^ving  authority  to  quash  it,  namely,  the  appellate  Coort, 
if  an  appeal  be  given,  or  the  Court  of  Queen's  Bendv  acting  witiiis 
its  controlling  authority  over  Inferior  Courts* 

The  case  being,  then,  as  to  the  three  first  counts,  plaioly  witiiiii 
the  prohibitory  proviso  of  the  2iid  section,  we  have  to  detensioe 
whether  we  ought  to  set  the  counts  aside  under  the  7th  section.   It 
has  not  been  contended  by  the  defendants  upon  this  motion  that,  if 
the  proviso  of  the  2nd  section  applies,  the  7th  section  also  is  bo( 
applicable.    It  is  singular  that  no  report  should,  as  I  have  said, 
exist  (at  least  I  have  not  been  able  to  find  any),  of  an  appUca^on 
to  set  aside  proceedings  under  that  section,  or  under  the  oorrespood- 
ing  section  of  the  English  statute.    So  far,  therefore,  this  motion  is 
of  the  first  impression.    I  can  very  well  understand  why  this  has 
occurred*   The  jurisdiction  is  given  to  a  single  Judge.    In  EDgland 
it  has  probably  been  exercised  by  a  Judge  in  Chamber ;    and  appU- 
catioDS  of  this  kind  have  probably  been  complied  with  only  in  cases 
so  clear  that  the  question  has  not  been  raised,  whether  the  deciaioa 
of  the  Judge  should  be  reviewed  by  the  Court  ?  There  are  aevenl 
sections  of  the  Act  directing  that  no  action  ^all  be  brought  uid& 
the  circumstances  mentioned  in  them.     In  many  instances  it  would 
be  found  very  difficult  to  apply  sati^actorily  the  summary  ju^i^ii^- 
tion  of  defeating  an   action,  conferred  by  the  7th  section.    For 
instance,  by  the  4th  section  it  is  enacted,  '*  That  where  any  poor- 
-rate shall  be  made,  allowed  and  published,  and  a  warrant  of 
"distress  shall  issue  against  any  person  named  and  rated  thereioi 
'*  no  action  shall  be  brought  against  the  Justice  or  Justices  who 
'^  shall  have  granted  such  warranty  by  reason  of  any  irregnl^? 
-  or  defect  in  the  said  rate,  or  by  reason  of  such  person  not  being 
"  liable  to  be  rated  therein ;  and  that  in  all  cases  where  a  discre- 
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"tionaty  power  shall  be  given  to  n  Justice  of  the  Peace,  by  any  E.  T.  1658. 

*'Act  or  Acts  of  Partiament,  no  action  shall  be  brotight  against  ' 

'*  such  Justice  for'  or  bjr  reason  of  the  manner  in  which  he  shall 

*'  have  exercised  his  dicretion  in  the  execution  of  any  such  power/' 

Whether  an  action  is  or  is  not  brought  under  the  circumstances 

mentioned  in  that  section — whether  an  Act  of  Parliament  does  or 

does  not  confer  a  discretionary  power — ^whether  the  case  in  question 

(depending  as  it  may  on  complex  and  litigated  facts)  is  within  the 

Act  of  Parliament  at  all ;  if  it  be,  then  whether  it  is  within  the 

discretionary  power — ^whether  the  discretionary  power  has  in  fact 

been  exercised,  and  whether  the  action  can  only  be  maintained  by 

a  complaint  of  the  manner  in  which  the  Magistrate  has  exercised 

the  discretionary  power — these  are  questions  in  which  it  must,  in 

many  cases,  be  most  difficult,  and  in  some  nearly,  if  hot  altogether, 

impossible  to  deal  on  motion,  and  upon  the  evidence  supplied  l^ 

conflicting  affidavits^    It  is  probable  that  this  difficulty  prevented 

applications  of  this  nature  from  forming  part  of  the  ordinary  busi* 

ness  of  the  Courts  in  which  decisions  are  reported ;  and  in  some 

of  the  cases  which  have  been  brought  to  trial,  and  on  which  the 

Courts  have  adjudicated,  the  defence  which  succeeded  at  the  trial 

was  expressly  founded  on  the  2nd  section  of  the  statute.    In  my 

opinion,  the  jurisdiction  conferred  on  us  by  the  7th  section  is  one* 

which,  when  the  case  is  plain  and  clear,  we  ought  to  exercise  in 

fnrtherance  of  the  protection  which  it  was  the  declared  purpose  of 

the  Legislature  to  afford  to  Magistrates,  and  indeed,  in  mercy  to 

both  parties ;  for  it  will  be  only  stopping  in  the  oommencemeni  an 

action  whioh,  if  it  proceeds,  must  ultimately  faiL  But  I  am  also  of 

opinion  tiiat  we  ought  not  to  exercite  this  jurisdiction,  on  conflicting 

affidavits,  and  in  a  case  in  which  we  are  not  clearly  satisfied  we  shall 

be  right  in  our  decision ;  recollecting  that  fiom  our  brder,  setting 

aside  the  proceedings,  there  is  no  appeal ;  that  in  many  cases  it  will 

be  final,  because  (as  in  the  case  now  before  us)  it  will  be  too  late  ta 

bring  an  action  in  another  Court;  while  our  refusal  to  interfere 

will  not  preclude  the  defendant,  who  may  rely,  in  defence  to  the 

actioni  on  die  eame  ground  on  which  he  seeks  to  set  aside  the 

proceedings. 
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£•  T.  1858.       In  the  present  instance,  I  am  of  opinion  that  a  clear  caae  is  made 
Exchequer^ 

out,  upon  the  admissions  of  the  plaintiff  himseif»  under  the  2nd  and 

7th  sections,  to  set  aside  the  proceedings,  so  far  as  relates  to  the 

three  first  counts. 

In  support  of  that  part  of  the  motion  which  seeks  to  set  aside 
the  rest  of  the  summons  and  plaint  (that  is,  the  fourth  count),  the 
defendants'  Counsel  contended  first  that,  assuming  that  the  fourth 
count  was  so  framed  as  to  state  a  cause  of  action  within  the  1st 
section  of  the  12  &  13  File.,  c.  16,  the  protecting  proriso  of  the 
2nd  section  applied  to  it,  as  well  as  to  an  action  within  the  2Dd 
section ;  and  that,  as  the  conviction  had  not  been  quashed,  the 
proviso,  and  therefore  the  7th  section,  applied.  Secondly;  the 
defendants'  Counsel  insisted  that  the  fourth  count,  as  well  as  each 
of  the  three  first,  stated  a  cause  of  action  which  was  founded  on 
the  acts  of  the  defendants,  in  making  and  causing  to  be  ezecoted  a 
conviction  without  jurisdiction,  and  in  effect  complained  of  a  tres- 
pass, and  therefore  that  the  fourth  county  the  conviction  not  having 
been  quashed,  was  within  the  2nd  section  and  its  proviso. 

The  first  of  these  questions  led  to  a  considerable  discussion,  which, 
I  must  say,  I  think  the  Court  might  have  been  spared.   The  two 
analogous  sections  (Ist  and  2nd)  of  the  English  statute  have  repeat- 
edly been  the  subject  of  consideration,  not  upon  motions  soch  as 
this,   but  upon  solemn  arguments,  in  which  the  Court  had  to 
determine  the  law,  on  conditional  orders  for  new  trials,  and  on 
points  reserved :  not  one  of  those  cases  was  adverted  to  in  Uie 
argument  by  Counsel  at  either  side.    In  several  of  them  the  CSourts 
have  expressly  treated  the  proviso  in  the  2nd  section  as  applying 
to  the  action  mentioned  in  that  section  only;  namely,  an  action 
"  for  any  act  done  by  a  Justice  of  the  Peace  in  a  matter  of  which, 
**  by  law,  he  has  no  jurisdiction,  or  in  which  he  shall  have  exceeded 
**  his  jurisdiction."    Independently  of  any  authority,  I  should,  as  I 
mentioned  in  the  course    of  the  argument,  construe'  the  words 
''such  action,"  in  the  proviso  of  the  2nd  section,  by  applying  a 
very  ordinary  rule  of  construction,  namely,  by  referring  them  to  the 
last  antecedent ;  that  is,  to  the  *^  action  "  which  the  previous  part  of 
the  same  section  describes :  and  I  should  so  refer  those  words  for  this 
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additional  reason,  that  the  Ist  section  plainly  includes  the  case  of  E.  T  1858. 

EMckequer. 
a  proceeding  legal  on  the  face  of  it,  done  within  the  jurisdiction 

of  the  Magistrate,  and  not  liable  to  be  quashed  either  on  appeal  or 
bj  eeriiorarif  but  done  maliciously  and  without  probable  cause.  It 
would  be  absurd  in  itself,  and  would  plainly  frustrate  the  1st  sec-* 
tion,  to  enact,  in  the.  2nd,  that  the  1st  should  not  apply,  except 
where  the  conviction  or  order  should  have  been  quashed  on  cer^. 
iiarari  or  on  appeal.  That,  in  truth,  would  be  tantamount  to  giving 
immunity  to  any  exercise  of  jurisdiction  of  a  Magistrate,  however 
malicious,  and  however  destitute  of  reasonable  or  probable  cause, 
provided  it  were  technically  conducted  in  due  form  of  law — ^the 
very  misconduct  which  was  plainly  provided  for  in  *the  Ist  section. 
This  view  of  the  2nd  section  and  its  proviso  is  sustained  by  the 
language  used  by  the  Judges  in  several  cases  in  which  the  corres- 
ponding sections  of  the  English  statute  have  been  under  consider- 
ation ;  not,  indeed,  adjudicating  upon  the  point,  for  the  construction 
now  contended  for  by  the  defendant  was  never  suggested ;  but 
treating  the  proviso  of  the  2nd  section  as  applying  only  to  the 
actions  mentioned  in  the  previous  part  of  that  section.  In  The 
Queen  v.  Wood  (a),  one  of  the  cases  in  which  the  Court  of  Queen's 
Bench  quashed  the  conviction  on  certiorari^  on  the  ground  that  it 
was  made  without  jurisdiction,  although  the  certiorari  was  taken 
away  by  statute  for  acts  done  under  it,  in  the  course  of  the  argu- 
ment it  was  urged,  against  the  application  to  quash  the  conviction, 
that  the  proper  way  of  raising  the  question  would  be  by  an  action  of 
trespass.  Mr.  Justice  Erie  (p.  52)  answered  this  argument  by  saying, 
**  Such  an  action,  if  the  proceeding  were  within  the  Magistrates' 
'*  jurisdiction,  would  not  lie  by  the  statute  11  &  12  Ftc,  c.  44,  s.  1. 
'*  If  it  did  lie,  it  would  not  show  that  this  conviction  could  not 
''be  quashed."  In  a  subsequent  stage  of  the  case  (p.  58),  Lord 
Campbell  deals  with  the  same  argument  in  these  words : — "  That " 
(the  bringing  of  an  action)  *^  could  not  be  done  until  the  conviction 
'*  was  quashed,  statute  11  &  12  Vic^  c.  44,  s.  2,  if  the  complaint  was 
**  only  want  ofjuriadietion,^  The  same  view  of  the  statute  appears, 
I  think,  to  have  been  taken  in  Barton  v.  Bricknell  (6),  by  Mr. 


(a)  5EH.ftBhu^  49. 
voii.  8. 


(6)  13  Q.  B.  398. 
17  L 
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E.  T.  1858.  Justice  Coleridge  (p.  396)  and  bj  Mr.  Juatioe  Wightman  (p.  397); 
jExeh€ou0t» 

and  in  Ltary  ▼.  Patrick  (a),  bj  Lord  Campbell  (p.  272),  and  bj  Mr. 

JoBtice  Coleridge  (p.  278) ;  and  in  the  case  of  Kendall  v.  WilUn" 

son  (b)f  Mr.  Jastioe  Coleridge  (who,  with  Mr.  Justice  Wightman,  was 

of  opinion  that  in  that  case  an  action  of  trespass  would  not  lie»  became 

the  Magistrates  were  acting  within  their  jurisdiction  in  isauing  the 

warrant  complained  of)  intimated  his  opinion  that  if  there  were 

malice,  and  a  want  of  probable  causci  an  action  on  the  case  would 

have  been  sustainable.    In  that  case,  the  order  on  which  the  warrant 

issued  had  not  been  quashed. 

But  the  defendants  further  insist  that,  although  the  2nd  sec- 
tion be  confined  to  actions  mentioned  in  that  sectioUi  and  founded 
on  an  alleged  want  or  excess  of  jurisdiction,  yet  the  fourth  count  is 
so  framed  as  to  be  within  that  class  of  actions ;  that  it»  in  efiect, 
relies  upon  an  alleged  act  of  trespass,  done  without  jurisdictiim, 
and  that  on  that  ground  it  ought  to  be  set  aside.  The  plainti^ 
on  the  other  hand,  insists  that  the  fourth  count  complains  of  an 
exercise  of  the  powers  of  the  Magistrates,  applied  maliciously  and 
without  reasonable  and  probable  cause ;  and  that  it  is  within  the 
1st  section  of  the  statute,  which  expressly  gires  (or  rather  aaTes) 
the  plaintiff's  right  to  maintain  an  action  on  that  ground. 

The  fourth  count  does  undoubtedly  state  that  the  defendants 
made  a  conviction;  that  they  issued  a  warrant  upon  it;  that  they 
caused  the  plaintiff  to  be  arrested  and  imprisoned  under  that  war- 
rant ;  and  that  all  this  was  done  maliciously  and  without  reaaonable 
or  probable  cause.    So  far,  the  count  states  the  malicious  exercise  of 
jurisdiction,  without  reasonable  or  probable  cause,  as  the  gravatnen 
of  the  action  in  this  count,  and  the  imprisonment  as  the  injury 
sustained.    So  far,  the  count  states  a  cause  of  action  for  which  the 
plaintiff  is  entitled  to  sue,  within  the  Ist  section  of  the  statute;  and 
so  far,  under  the  old  forms,  the  count  would  be  framed  as  in  an 
action  on  the  case.    The  count,  however,  proceeds  to  state  that  the 
defendant  had  not  any  jurisdiction  to  make  the  conviction,  and  that 
neither  William  Case  nor  Richard  Carter  made  any  complaint 
against  him,  nor  was  he  once  served  with  any  summons  requiring 


(a)  15  Q.  B.  266. 


(6)  4  SU.  4  BIsdL.  66a 
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him  to  appear  and  answer:  and  what  we  have  to  determine,  upon  E.  T.  1858. 

Exchequer, 
thia  part  of  the  motion,  is,  whether  those  ktter  averments  make  the 

the  count,  which  would  otherwise  be  within  the  Ist  section,  a 
count  not  within  the  1st,  but  within  the  2nd?  Now,  in  the  first 
place,  it  appears  to  me  that  if  any  allegation  of  this  count  were 
traversed,  or  if  there  were  a  cumulative  denial  of  them  all,  and  if 
(the  action  having  gone  to  trial)  the  plaintiff  should  prove  that  the 
proceeding  of  the  defendants  was  malicious  and  without  reasonable 
or  probable  cause,  he  would  be  entitled  to  succeed  in  the  action. 
The  addition  of  the  other  averments,  even  if  the  2nd  section  of 
the  statute  had  not  been  passed,  would  in  that  case  become  unneces- 
sary. Indeed  the  falsification  of  those  averments  would  only  tend 
to  establish  the  cause  of  action  stated  in  the  other  part  of  the  count ; 
because  it  would  show  a  proceeding  done  with  jurisdiction,  but 
actionable  because  done  with  malice  and  without  probable  cause. 
Before  the  Common  Law  Procedure  Act,  and  upon  ordinary  prin- 
ciples of  pleading  and  evidence,  it  was  always  held,  both  in  reference 
to  declarations  and  to  pleas,  that  where  there  was  not  an  objection 
on  the  ground  of  variance,  averments  were  distributable ;  and  how- 
ever the  pleading  might  have  been  objected  to  on  demurrer,  on  the 
ground  that  it  was  ambiguous  or  was  framed  in  the  alternative,  it 
was  sufficient  to  prove  on  the  trial  those  averments  which  showed 
a  cause  of  action,  or  a  defence.  For  instance,  in  an  action  for  a 
false  return  of  nulla  bona  to  a  Ji,  fa,  against  the  goods  of  two,  if 
it  were  alleged  in  the  declaration  that  they  both  had  goods  in  the 
Sheriff's  bailiwick,  it  would  be  enough  to  prove  that  either  of  them 
had  such  goods :  Jones  v.  Clayton  (a).  So,  to  support  a  plea  of 
justification  in  trespass,  containing  several  averments,  it  was  only 
necessary  to  prove  such  as  constituted  a  sufficient  defence  to  the 
action.  A  great  number  of  cases  illustrating  the  mode  in  which 
redundant  statements  have  been  dealt  with  on  trials  will  be  found 
in  1  Taiflor  on  Evidence^  pp.  210-224.  Further,  upon  the  facts 
before  us,  and  under  the  2nd  section  of  the  statute  with  which  we 
are  dealing,  the  plaintiff  could  not  rely  upon  the  averments  alleging 
the  want  of  jurisdiction ;  for  the  very  fact  of  the  conviction,  on 


(a)  4  M.  A  S.  340. 
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E.  T.  1658.  whiob  he  relies  in  the  former  part  of  the  count,  remaining,  as  it  does, 
^^^^'  nnquashed,  must  render  the  averments  in  the  latter  part  of  it  whoUy 
nugatory  and  inoperative.  Upon  proof  of  the  conviction,  unannoIH 
those  averments  must  become,  in  effect,  mere  surplusage  at  the 
trial*  In  this  view,  there  would  be  great  reason  for  opntendiog 
that  the  count  which  we  are  called  upon  to  set  aside  as  withio  tiie 
2nd  section  is  one  which  could  not  be  sustained  as  a  count  withio 
that  section,  but  is  one  which,  containing  all  the  averments  to  tukt 
it  a  count  within  the  1st  section,  might  be  sustained  at  the  trill, 
within  that  1st  section,  and  under  the  parliamentary  right  which 
that  section  saves,  if  it  does  not  confer* 

In  terms,  indeed,  the  fourth  count  is  not  exactly  in  the  fona 
which  the  2nd  section  describes.  The  action  there  described  as  thit 
which  the  plaintiff  may  bring  for  an  act  done  under  a  conviction  made 
without  jurisdiction  is,  *'  an  action  in  the  same  form  and  in  the  Bsme 
"  case  as  he  might  have  done  before  the  passing  of  this  Act,  wUkod 
*'  making  any  allegation  in  his  declaration  that  the  act  complained 
"of  was  done  maliciously,  and  without  reasonable  or  probable 
"  cause.**    This  count  contains  that  allegation. 

On  the  whole,  I  am  not  quite  prepared  to  hold  that  this  count,  which 
contains  all  the  statements  sufficient  to  show  a  cause  of  action  for 
which  the  1st  section  expressly  declares  the  plaintiff's  right  to  sue, 
ought  to  be  set  aside,  under  the  7th  section,  because  it  also  contaiiu 
averments  which,  if  the  other  statements  did  not  bring  it  within  the 
1st  section,  would  have  brought  it  within  the  2nd.  It  appears  to  me 
to  be  framed  in  such  a  manner,  that  if,  in  a  declaration  according 
to  the  old  forms,  it  had  been  joined  with  counts  in  case,  and  there 
were  a  general  demurrer  to  the  declaration  for  mbjoinder,  and  that 
were  the  only  objection,  there  would  be  strong  ground  for  holdiag 
that  it  was  an  informal  count  in  case,  resting  the  plaintiff's  com- 
plaint upon  a  conviction  made  maliciously  and  without  reasonable 
or  probable  cause,  but  not  suing  upon  the  acts  done  as  acts  of 
trespasss.  I  need  not  refer  here  to  the  instances  in  which  tbe 
party  had,  upon  the  same  state  of  facts,  his  election  to  briog  aae 
or  trespass. 

It  is  unnecessary,  as  I  view  this  case,  to  decide  whether  the  foorth 
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count  ought  to  be  retained,  as  within  the  Ist  section  of  the  statute,  or  E.  T«  ld58« 
to  be  aside,  as  within  the  2nd ;  because  I  am  clearly  of  opinion,  on 
other  grounds,  that  this  count  cannot  be  permitted  to  stand.   In  my 
judgment,  it  must  be  either  amended  or  wholly  set  aside,  as  most 
embarrassing  to  the  defendilnt,  under  the  jurisdiction  which  we  are 
in  the  daily  habit  of  exercising,  in  pursuance  of  the  Common  Law 
Procedure  Act,  and  which,  in  a  part  of  the  present  notice  of  motion, 
we  are  called  upon  now  to  exercise,  in  reference  to  this  count. 
Whether  by  accident  or  by  design,  the  count  is  so  framed  as  to 
afford  to  the  plaintiff  the  opportunity  of  arguing  at  the  trial  that  he 
may  select,  for  proof,  either  set  of  averments;  and  it  not  only 
exposes  the  defendants,  by  this  ambiguity,  to  difficulty  and  embar* 
rassment  in  dealing  with  these  defences,  either  in  pleading  or  in 
evidence,  but  it  creates  the  further  embarrassment  of  raising  a 
litigated  and  doubtful  question  upon  this  very  motion,  to  which  the 
defendants  were  entitled  to  resort,  as  one  mode  of  defence  to  the 
action  given  to  them  by  the  Act  of  Parliament     The  difficulty 
which  the  frame  of  the  count  presents,  in  determining  whether 
it  is  or  is  not  a  count  within  the  2nd  section,  or  is  to  be  treated 
as  a  count  within  the  Ist,  is  in  itself  a  reason  for  not  permitting 
it  to  stand.    I  am  therefore  of  opinion  that  we  ought  either  to  com- 
pel the  plaintiff  to  amend  this  count,  by  confining  it  to  the  matter 
authorised  by  the  1st  section,  or  to  set  it  aside  altogether,  giving 
to  the  plaintiff  liberty  to  amend,  by  introducing  a  new  count,  pro- 
perly framed.     The  effect  of  this  would  be,  to  remove  the  whole 
statement  of  the  cause  of  action ;  that  is,  to  set  aside  so  much  of 
the  summons  and  plaint  as  comprises  the  plaint,  but  to  leave  the 
coont  unaffected,  so  far  as  it  operates  as  a  summons,  and  to  allow 
it  to  be  amended,  by  stating  a  cause  of  action  in  conformity  with 
the  1st  section  of  the  Act.    I  do  not  think  we  ought  to  set  aside 
altogether  the  writ  of  summons  and  plaint ;  such  a  course  would 
be  in  effect  not  merely  to  relieve  the  plaintiff  from  an  improper 
form  of  procedure,  which  is  the  object  of  the  2nd  and  7th  sections 
of  the  statute,  but  wholly  to  bar  the  plaintiff  from  taking  any 
proceeding  in  a  case  in  which  he  was  plainly  entitled,  when  he 
served  this  summons  and  plaint,  to  proceed  under  the  1st  section. 
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to  set  aside  the  writ  would  be  to  give  to  the  defendant  a  oondnsiTe 
bar  to  a  new  action  under  the  8th  section,  which  disables  a  plaintiff 
from  suing  after  the  expiration  of  six  months  from  the  act  com- 
plained of.  To  do  this,  I  think,  would  be  an  exerciae  of  joru- 
diction  beyond  the  necessity  of  the  occasion,  and  beyond  the  benefit 
and  protection  which  the  statute  confers  on  the  defendants.  That 
benefit  and  protection  will  be  amply  secured,  by  freeing  them  from 
the  necessity  of  defending  any  other  action  than  that  which  the 
statute  expressly  authorises  the  plaintiff  to  bring.  We  ought  not 
to  be  influenced  by  any  consideration  of  the  supposed  hardship  of 
bringing  this  action,  on  the  one  side,  or  of  what  the  plaintiff 
complains  of,  on  the  other;  we  are  not  in  a  condition,  on  this 
motion,  to  determine  whether  this  action  ought  or  ought  not  to 
have  been  commenced,  or  ought  or  ought  not  to  be  prosecuted. 
Aloof  from  the  angry  contentions  of  parties  at  both  aides,  tod 
exercising  the  jurisdiction  reposed  in  the  Court,  with  the  temper 
and  discretion  which  ought  to  govern  it,  we  ought  not  to  preclude 
the  suitor  from  prosecuting  his  suit,  even  if  we  should  imagine  that 
his  proceeding  was  ill-advised.  That  is  a  matter  on  which  we  ha?e 
not  to  adjudicate  on  this  motion,  which  deals  with  procedure  and 
not  with  merits.  We  should  simply  provide,  by  our  order,  first,  that 
the  defendants  shall  have  the  fuU  protection  which  the  statute 
confers ;  and,  secondly,  that  the  plaintiff  shall  be  abridged  of  no 
privilege  of  suit  of  which  it  is  not  necessary,  for  giving  that  pro- 
tection, to  deprive  him. 

Something  was  said  of  a  difference  between  the  2nd  section  of  the 
12  Ftc.,  c.  16,  and  the  corresponding  section  of  the  11  &  12  Fte, 
c  44.  The  only  differences  are,  that  the  word  '^any**  is  inserted 
before  ''such;"  that  the  words  '*or  order"  are  inserted  after  the 
word  '^conviction,**  when  that  word  appears  a  second  time  in  the 
same  member  of  the  sentence ;  and  that  the  prohibition  to  bring  an 
action  for  anything  done  under  a  conviction  or  order,  where  there  is 
a  want  or  excess  of  jurisdiction,  until  the  conviction  or  order  shall 
be  quashed,  is,  in  terms,  confined  to  '*any  case  where  a  conviction 
"  may  be  quashed,  either  upon  appeal  or  upon  application  to  Her 
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<<  Majesty's  Court  of  Qaeen's  Bench/'    These  are  little  more  than  E.  T.  1858. 

-  Exch^cpuT* 

corrections  of  verbal  omissions  in  the  English  statute,  which  must,  ^— -y^ 

I  think,  be  construed  as  intending  what  the  Irish  statute  expresses  ^^ 

in  clearer  words.  bland. 


PsRinBFATHSB,   B. 

My  LoiiD  Chibf  Babon  has  gone  so  very  fully  and  ably  into 
this  case,  that  I  shall  only  add,  I  quite  concur  in  all  that  he  has 
said,  and  think  it  unnecessary  for  me  to  do  anything  more  than 
observe  upon  the  form  of  the  order  which  it  occurs  to  me  we  ought 
to  pronounce.  I  may  say,  however,  that  I  think  the  proper  construc- 
tion of  the  Act  is,  to  hold  that  the  proviso  in  the  2nd  section  ought 
to  be  confined  to  the  actions  mentioned  in  that  section.  1  think  the 
order  we  ought  to  make  is,  to  set  aside  the  whole  of  the  plaint, 
calling  that  the  plaint  which  commences  with  the  statement  of  the 
causes  of  action,  but  not  touching  the  summons,  for  the  reasons 
mentioned  by  my  Lobd  Chief  Babon.    It  is  not  our  intention  to 

• 

deprive  th.e  plaintiff  of  the  right,  if  any  right  he  had,  of  bringing  an 
action :  but  we  set  aside  the  plaint,  with  liberty  to  the  plaintiff  to 
file  such  complaint  as  he  may  be  advised ;  that  to  be  done  within  a 
limited  time,  with  liberty  to  the  defendants  to  plead  thereto :  and  if 
the  plaintiff  shall  think  fit  to  make  that  amendment,  it  appears  to 
me  that  he  ought  to  pay  the  costs  of  this  motion ;  but  if,  on  the 
other  hand,  he  should  determine  not  to  proceed  further  in  the  action, 
I  think  it  would  be  right  to  say,  no  costs  on  this  motion.  It  is  for 
him  to  consider  what  course  he  ought  to  adopt. 


RiCHABDS,  B. 

The  Lobd  Chief  Babor  has,  certainly,  very  fully  and  clearly 
expounded  this  Act  of  Parliament,  and  I  agree  in  everything  that 
he  has  said  on  that  subject*  With  regard,  however,  to  the  fourth 
count  of  the  plaint,  I  am  inclined  to  take  a  different  view  from  that 
expressed  by  others.  It  appears  to  me  impossible  to  construe  the 
fourth  count  as  in  any  respect  founded  upon  the  1st  section  of  the 
Act ;  because  that  section  expressly  provides  ^'  That  eveiy  action 
'*  hereafter  to  be  brought  against  any  Justice  of  the  Peace  in 
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E.  T.  1868.  *'  Ireland,  in  any  of  Her  Majesty's  Superior  Courts  of  Law  it 
^^^'  <*  Dublin,  for  any  act  done  by  him  in  the  execution  of  his  dnty  ts 
''such  Justice,  with  respect  to  any  matter  within  his  jurisdiction m 
"  such  Justice,  shall  be  an  action  on  the  case  as  for  a  tort"  Nov, 
does  not  the  plaintiff  expressly  allege  that  the  act  complained  of 
was  an  act  done  by  the  Magistrate,  not  within  his  jurisdiction,  bot 
without  it  ?  And  where  the  plaintiff  himself  says  that  the  act  dooe 
was  an  act  done  without  the  jurisdiction  of  the  Magistrate,  how  cu 
it  be  said  that  the  count  which  complains  of  that  act  is  within  tlie 
1st  section  of  the  statute,  which  is  expressly  declared  to  be  appli- 
cable only  to  cases  where  the  act  done  is  an  aot  done  by  the 
Magistrate  in  the  execution  of  his  doty  ?  I  think  it  is  impoasiUe, 
with  great  deference,  that  the  fourth  count  can  be  oonsideredai 
falling  within  the  provisions  of  the  1st  section  of  the  Act  Tbe 
averment  was  probably  intended  as  matter  of  aggravation ;  bot 
that  cannot  change  the  legal  character  of  the  pleading,  which  is 
clearly  a  count  in  trespass.  If  that  be  so,  I  do  not  see  why  it  should 
not  share  the  same  fate  as  the  others :  is  it  because  the  pleader  has 
ingeniously,  not  to  say  cunningly,  thrown  into  the  count  the  wordi 
**  maliciously,  and  without  reasonable  or  probable  cause  ?"  These 
words  probably  were  introduced  for  the  very  purpose  of  enabling 
the  plaintiff  to  insist,  in  argument,  that  this  was  a  count  in  case, 
and  not  a  count  in  trespass ;  and,  if  that  should  not  be  to  his  adTaa- 
tage,  that  he  might  then  turn  round  and  say,  it  is  a  count  in  trespitf) 
and  not  in  case.  Now  I  do  not  think  pleading  of  that  kind  is  to  be 
encouraged ;  and  where  a  party  has  thought  fit  to  state  his  cause  of 
complaint  in  such  a  shape,  I  do  not  think  he  ought  to  be  allowed  to 
amend,  merely  because,  by  the  provisions  of  another  section  of  the 
statute,  his  action  would  otherwise  be  barred.  If  he  has  wrongs  to 
be  redressed,  let  him  avail  himself  of  his  legal  remedy,  and  briog 
his  action  within  the  time  limited  by  law.  There  is  a  vexy  exceHent 
case  in  point  upon  this  branch  of  the  case,  JRoberU  ▼•  Sate  (a)' 
That  was  a  case  where,  if  the  writ  were  not  amended,  the  partj 
would  be  barred  of  his  action  by  reasim  of  a  plea  of  the  Statnte  of 
Limitations )  but  the  Court  there  said  such  is  the  law,  and  we  tf* 


(a)  6  Ad.  &  £1.  778. 
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not  to  strain  this  case  beyond  its  legal  consequences.  The  law  must  E.  T.  1658. 

take  its  course.  That,  too,  was  a  case  where  there  were  substantive 

rights  in  property  to  be  dealt  with,  not  such  a  speculative  action  as 

the  present.  It  strikes  me  that  that  is  a  proper  principle  to  be  applied 

to  the  present  case.  If  a  Magistrate  has  done  an  illegal  act,  let  him 

be  sued,  but  let  him  be  sued  according  to  the  law  of  the  land ;  and 

if  the  law  of  the  land  protects  him,  and  the  plaintiff  suffers  thereby 

any  real  or  imaginary  mischief,  he  has  himself  alone  to  blame  ;  and 

if  he  does  not  choose  to  avail  himself  within  the  proper  time  of  his 

remedy,  let  him  take  the  consequences.    I  would  follow  the  wtrds 

of  the  Act,  and  set  those  proceedings  aside,  without  regard  to  what 

the  plaintiff's  claim  for  redress  may  be.     In  other  respects  I  concur 

with  my  Lord  Chief  Baron. 


Greene,  B. 

I  should  have  satisfied  myself  by  expressing  my  concurrence  in 
the  rule  pronounced  by  my  Lord  Chief  Baron,  but  that  I  wish  to 
say  a  few  words  with  reference  to  what  fell  from  from  my  Brother 
Richards  upon  the  fourth  count.  My  Lord  Chief  Baron  consi-  ^ 
ders  that  count  sustainable  under  the  1st  section  of  the  Act ;  my 
Brother  Richards  considers  it  within  the  2nd  section.  I  wish  to  be 
understood  to  pronounce  no  opinion  upon  either  of  those  points ; 
and  it  is  because  I  cannot  pronounce  any  such  opinion,  that  I  think 
the  count'  bad,  and  one  to  be  set  aside.  It  is  embarrassing,  because 
we  cannot  understand  whether  it  is  a  count  under  the  1st  or  under 
the  2nd  section  of  the  Act.  I  think,  therefore,  the  fourth  count 
ought  to  be  set  aside;  but  I  quite  concur  with  my  Lord  Chief 
Baron  and  my  Brother  Fennefather,  that  the  plaintiff  ought  to 
be  allowed  to  make  his  case  in  Court. 

Rule  accordingly. 


VOL.  8. 
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JULIAN  V.  LOUGHNANE. 

June  10,  12. 

An  agreement  TTsE  A9D  OccuPATioir. — The  summons  and  plaint  claimed  a  sum  of 

between     a 

Undlord    and  of  £93.  ISs.  7d^  for  money  payable  by  the  defendant  to  the  plaintiff 

his     tenant, 

that  the  tenant  for  the  defendant's  use,  by  the  plaintiff's  permission,  of  certain 

permanent  im-  l^nds  in  the  county  of  Kerry.    Flea,  that  the  plaintiff,  at  the  com- 

nMm  thelands  mencement  of  this  suit  was,  and  still  is,  indebted  to  the  defendant  in 

w^i?lay  ^1  ^^  amount  equal  to  the  plaintiff's  clwm ;  for  that  it  was  agreed 

and  expend  between  the  plaintiff  and  the  defendant,  before  the  commencement 
money  ,in   so  '^ 

doing,  and  that  of  this  suit,  that  in  consideration  that  the  defendant  would  make 
the     landlord 

would,     upon  permanent  improvements  upon  the  lands  and  premises  in  the  som- 

request,      pay 

theyalneofthe  mmons  and  plaint  mentioned,  and  would  lay  out  and  expend  moDey 

improyements 

so  made,  was  in  so  doing,  the  said  plaintiff  would,  upon  request,  pay  to  him  the 

m^ng  of  the  value  of  the  improvements,  which  he  should  so  make  upon  stid 
anS  thei^^ae  1^°^  >  ^^^  ^^0  defendant  says  that  he,  relying  on  the  said  promise 
tobf  prop«?y  ^^^  agreement  of  the  plaintiff,  did  afterwards,  and  before  the  corn- 
made  the  snl^  mencement  of  this  suit,  make  valuable  permanent  improvementd 

to  an  action  by  upon  said  lands  and  premises,  and  expended  large  sums  of  monej, 
the     landlord  r  o 

for    use    and  amounting  to  £250,  in  such  permanent  improvements,  and  that  bocL 

oocnpation. 

(RicHABDs,     improvements  were  of  the  value  of  £196.  18s.  6d.»  and  that  the  said 

€iuey  plaintiff  has  not  paid  same,  or  any  part  thereof,  to  the  said  de- 

HeU,    se.  fendant. 
condly,  that  a 

plea  of  the  Demurrer  to  this  defence. — ^Because  the  matters  thereby  sougbt 
agreement,  ^ 

lAtch  contain-  to  be  set  off  Cannot  be  set  off  in  law,  and  because  the  defendaDi 
ed  no  allega. 

tion  of  a  re-  seeks  thereby  to  set  off  an  unliquidated  demand  ;  and  because,  eren 
qnest  nor  no- 
tice, was  bad.    supposmg  such  agreement  to  have  existed,  no  right  of  set-off  sroee 

therefrom  ;  and  because  said  defence  shows  no  debt  which  the 

defendant  is  entitled  to  set  off;  and  because,  further,  even  supposiog 

the  alleged  value  of  the  improvements  could  constitute  a  debt 

capable  of  being  set  off,  yet,  under  the  terms  of  the  agreement,  a 

request  on  the  defendant's  part  was  necessary,  and  no  such  request 

is  averred  or  shown. 
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C  Barry  (with  him  £  Sullivan)^  for  the  demurrer.  T.  T.  \S5%» 

The  first  question  is,  whether  the  liability  stated  in  this  plea  is     v v-~-^ 

one  that  can  be  made  the  sabject  of  a  set-off?    We  submit  it  is  not*  ^^ 

It  is  not  a  mutual  debt»  within  the  meaning  of  any  of  the  statutes  of  louohnank 
set-off.  The  demand  is  dearlj  unliquidated,  and  so  appears  upon 
the  face  of  the  defence.  It  would  be  necessary  to  ascertain,  first, 
what  precise  improvements  were  made ;  secondly,  whether  they  were 
permanent,  and  thirdly,  what  was  their  value  to  the  lands;  for  it  is 
not  the  expenditure  made  upon  them,  but  their  actual  value  to  the 
premises,  which  is  to  be  paid  for.  How  could  these  questions  be 
detennined  without  the  intervention  of  a  jury?  It  makes  no 
difference  whether  the  absence  of  liquidation  appear  upon  the 
defendant's  or  the  plaintiff's  demand :  if  either  be  unliquidated,  the 
demands  are  not  mutual  debts.  In  CoUon  v.  Welsh  {a)^  it  was 
held  that,  to  an  action  for  not  paying  over  a  sum  of  money  pursuant 
to  agreement^  a  set-off  could  not  be  pleaded.  So  in  Crawford 
V.  Stirling  (fi)f  a  guarantee  to  the  amount  of  a  certain  sum  of 
money,  given  for  a  third  person,  was  not  allowed  to  be  set  off ;  and 
Lord  Ellenborough  there  said  that,  to  make  a  sum  admissible  as 
a  set-off,  the  sum  should  be  settled  in  moneys  numbered.  The  same 
principle  was  acted  on  in  Morley  v.  Inglii{c)t  and  in  Luekie  t. 
Bushiby  (d).  That  oase  resembles  the  present  in  this  respect,  that 
there  had  been  an  adjustment  of  the  proportional  sum,  which  the 
defendant  was  to  pay,  and  that  a^jnstment  was  averred  in  the  plea^ 
a«  here  the  value  of  the  improvements  is  averred  to  be  £196. 
]8s.  6d.,  and  yet  it  was  held  that  the  demand  was  for  unliquidated 
damages.  Secondly,  the  defence  is  bad,  as  not- containing,  an  aver- 
ment of  a  request  to  pay  the  money*  The  promise  is  a  special 
collateral  promise  to  pay  upon  request,  and  an  averment  of  request 
is  neoessaiy :  Batum  v.  Spearman  (e) ;  Birhs  v.  Tr^ppet  ffj. 


B,  P.  JelbU  and  if.  ChaUerion^  contra. 

We  admit  the  demand,  to  be  available  as  a  set-off,  must  be 

(a)  I  Esp.  378.  {b)  4  Esp.  207. 

(e)  5  Seott,  314.  (<0  13  C.  B.  864. 

(0  9  Ad.  ft  Ell.  29a  (/)  \  Saund.  32. 
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Exchequer, 
<  .^v  ■  .->     demand  as  that  an  action  of  debt  could  be  maintained  upon  it   It 

^  is  well  settled  that  a  demand  for  goods  sold  and  delivered  may  be 

LouoHNANE  the  subjcct  of  set-off,  although  the  claim  is  upon  a  quantum  menaL 
The  true  test  is  that  put  by  Lord  Mansfield  in  ffowlet  t.  Strick- 
land {a)  ^  whether  indebitatus  oisumptit  could  be  brought  for  it? 
and  in  this  case  indebitatus  assumpsit  would  lie.  Although  a  con- 
tract may  be  in  the  first  instance  executory,  yet  if  the  terms  of  the 
agreement  be  performed  on  one  side,  and  nothing  is  to  be  done  bj 
the  other  party  but  a  money  payment,  such  payment  may  be  enforced 
by  indebitatus  eusumpsit  .*  Clutterbuek  y.  Coffin  (b) ;  2  Smith's  L  C. 
(Cutter  V.  Powell,  notisj.  So  here  there  is  a  contract  between 
the  landlord  and  his  tenant  that  the  tenant  should  make  certain 
improvements,  and  that  the  landlord  should  pay  the  value  of  them 
when  made.  Before  the  Act  abolishing  arrest  on  mesne  process 
was  passed,  the  rule  was,  that  a  defendant  could  not  be  arrested 
and  held  to  bail  on  the  common  affidavit,  unless  the  demand  were 
one  on  which  indebitatus  assumpsit  could  be  maintained.  So  in 
Cope  V.  Joseph  (e),  it  was  decided  that  the  common  affidavit  was 
sufficient,  where  the  defendant  had  given  a  guarantee  for  the 
payment  of  goods  which  might  be  sold  to  another  to  the  extent  of 
£300.  Hutchinson  v.  Sydney  {d)  is  precisely  to  the  same  effect. 
The  case  of  Crawford  v.  Stirling  is  distinguishable ;  there  the 
guarantee  was  to  secure  a  sum  due  by  a  person  who  had  become 
bankrupt,  and  no  dividend  had  been  struck.  The  liability  of  the 
principal,  and  consequently  of  his  surety,  was  still  unliquidated  and 
unascertained.  There  are  two  things  here  to  be  ascertained ;  first, 
the  permanency  of  the  improvements,  and  secondly,  their  value. 
It  is  admitted  by  the  demurrer  that  permanent  improvements  were 
made ;  and  in  every  action  upon  a  quantum  meruit  for  serrioee 
rendered,  it  is  necessary  to  ascertain  the  value  of  the  services. 
Luckie  V.  Bushby  is  distinguishable,  for  the  action  was  not  broogbt 
upon  the  adjustment,  which  it  was  admitted  was  not  conclusive  npoo 
the  parties,  and  could  only  be  used  as  a  matter  of  evidence ;  the 

(a)  Cowp.  56.  (h)  3  Han.  &  6.  842. 

(c)  9  Price,  156.  (rf)  10  Bxch.  438. 
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than  the  amount  of  the  adjustment.    It  can  make  no  difference  that     i s,    -* 

the  contract  in  this  case  was  to  do  something  in  reference  to  lands. 

If  I  hand  over  a  piece  of  gold  to  a  jeweller  to  do  some  work  upon  louohnasb 

it  under  a  specification,  and  apon  a  special  contract,  when  the  work 

is  done,  its  value  may  be  made  matter  off  set-off,  although  it  involves 

a  consideration  of  the  terms  .of  the  contract,  and  compliance  with 

them  on  the  part  of  the  jeweller.     The  case  of  Roberts  v.  Have- 

lock  (a)  is  an  authority  for  that  proposition.      If  the  action  of 

indebitatus  assumpsit  lies,  it  follows,  almost  as  a  logical  consequence, 

that  an  averment  of  a  special  request  is  not  necessary.     Wallis 

V.  Scott  (b)  is  directly  in  point  upon  that  question.     There  is  no 

necessity  to  allege  a  request,  unless  where  the  necessity  for  it 

arises  upon  a  collateral  promise. 

JB.  Sullivan,  in  reply. 

The  matter  attempted  to  be  set  off  clearly  sounds  in  unliquidated 
damages.  It  is  true  the  pleading  contains  an  allegation  that  the 
value  of  the  improvements  was  a  certain  sum,  but  a  party  cannot 
make  the  damages  liquidated  by  an  averment  of  that  kind.  We 
must  look,  independently  of  the  pleadings,*  to  the  subject-matter, 
and  clearly  there  is  no  fixed  standard  by  which  the  damages  can 
be  measured.  The  defendant  might  have  expended  £600  in  im- 
provements, and  not  recover  £50  from  the  landlord,  for  it  is  the 
value  of  the  improvements  to  the  lands  which  is  to  be  paid  for. 
In  Hutchinson  v.  Sydney,  the  demand  was  allowed  to  be  set  off, 
because  it  might  have  been  recovered  as  money  paid  to  the  plain- 
tiff^s  use. 

Cur.  ad.  vult. 


PiooT,  C.  B. 

Ih  this  case  of  Julian  v.  Laughnane,  which  was  argued  before      J^"^  1^ 
us  a  few  days  ago,  the  plaintiff's  demand  was  for  use  and  occu- 
pation.   The  defence,  which  was  pleaded  by  way  of  set-off,  stated, 
**  That  it  was  agreed  between  the  plaintiff  and  the  defendant,  before 

(a)  3  B.  ft  Ad.  404.  (6)  1  Stra.  88. 
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T.  T.  1|B5&  '<tbe  commeDoement  of  this  suit,  that^  in  cowderaUoii  that  tbe 

^- yli^y     *' defendant  would  make  permanent  improvements  upoo  the  lands 

'^T^  *'  and  premiaea  in  the  aammooa  and  plaint  mentioned,  and  wooU 

ifiXjqBJiAfif{  "  lay  out  and  expend  mone^y  ip  so  doing,  the  said  plaintiff  wonldi 

'^opon  request,  pay  to  him  the  value  of  the  improvements  which 
<«he  should  so  make  upon  said  lands;  and  the  defendant  sajs 
**  that  he,  relying  on  the  said  promise  and  agreement  of  the  plaintiC 
*'  (^4  afterwards,  and  before  the  commencement  of  this  sait^  nske 
"  valuable  permanent  improvements  upon  said  lands  and  premiaOk 
*'and  expendiid  large  sums  of  money,  amounting  to  £260,  in  sach 
« permanent  improvements,  and  that  such  improvements  were  of 
"the  value  of  £196.  18s.  6d.,  and  that  the  said  plaintiff  has  sot 
'*paid  same,  or  any  part  thereof,  to  the  said  defendant."  That 
is  the  statement  of  a  contract  of  the  defendant  to  pay,  upon  request, 
the  value  of  permanent  improvements  to  be  made  by  the  defendant 
upon  the  plaintiff's  lands,  held,  by  the  plaintiff's  permiasion,  b^ 
the  defendant,  being  the  lands  for  the  use  and  occupation  of  which 
this  action  is  brought.  Two  objections  have  been  urged,  agaiost 
this  defence ;  first,  that  the  suhject-matter  is  not  one  wliich  caa 
properly  be  made  the  ground  of  set-off;  secondly,  that  the  deienee 
contains  no  averment  of  a  request  previous  to  the  briaging  of  the 
action. 

It  appears  to  me  that  if  the  cose  rested  upon  the  first  of  thoM 
objections,  this  defence  ought  to  be  upheld.  I  do  not  think  it 
distinguishable  from  some  of  the  cases  cited  in  the  course  of  thB 
argument,  in  which  demands,  consisting  of  a  varie^  of  malters 
comprised  in  a  contract,  were  treated  as  being  properly  the  subject 
of  set-off.  In  Marley  v.  Inglis  (a),  one  of  the  tests  by  which,  is 
the  judgment  of  Lord  Chief  Justice  Tindal,  the  validity  of  socb 
a  plea  was  to  be  determined,  was  the  question  whether  or  not> 
if  the  defendant  had  been  plaintiff  suing  in  an  aption  for  the 
subject-matter  of  his  set-off,  and  the  plaintiff  had  been  defeodsat 
in  such  action,  the  latter  could  have  set  off  his  demand  agaiost 
that  of  his  adversary  ?  Suppose,  in  the  present  instance,  the  defend- 
ant had  brought  his  action  upon  the  contract  on  which  be  now 

(a)  5  Scottp  514. 
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reli^  and  had  8tate4  in  his  plaint,  In  the  very  terms  of  this  defence^  T.  T.  1838. 

tfaa:t,  in  consideration  that  he  would  make  permanent  improvements     v.-— y * 

on  landa  held  hy  him  under  the  defendant  in  such  action,  the  -^^ 

defendant  had  agreed  to  pay  him  the  value  of  those  improvement^  louornaM 
and  had  then  alleged  that  he  did  make  permanent  improvements  on 
tile  lands,  specifying  their  value,  and  that  he  had  requested  defend- 
ant to  pay  for  them,  hut  that  the  defendant  had  refused,  it  appears 
to  me  very  plain  that  that  would  be  a  contract  not  sounding  in 
damages  (in  the  proper  sense  of  those  words),  being  a  contract  to  dd 
certain  specified  matters,  with  respect  to  which  the  only  questions  of 
fact  to  be  determined  would  be,  first,  whether  in  point  of  fact  the 
things  were  done ;  and,  secondly,  if  they  were  done,  what  was  their 
value  ?  That  is  the  ordinary  demand  upon  a  quantum  meruii,  I 
cannot  distinguish  such  a  contract  in  principle  from  an  ordinary 
contract)  where  the  sum  to  be  paid  for  services  is  not  specially 
agreed  on.  If  a  party  be  employed  to  do  a  variety  of  works, 
upvn  conditions  most  specific  and  complex,  and  executes  the  works 
aocording  to  the  contract,  he  is  entitled  to  sue  for  the  amount 
of  his  demand  in  indebitatus  assumpHt^  and  to  recover  according 
to  the  price  of  those  services,  if  that  be  agreed  on,  or,  according 
to  their  value,  if  the  price  was  not  fixed  by  the  contract.  The 
ordinary  rule  applies,  that,  upon  such  a  contract  executed  indM^ 
tatu9  assumpsit  lies:  Clarke  v.  Gray  (a)  ;  2  Smith's  Leading  CaseSy 
p.  10.  The  question  whether  or  not  it  is  necessary  to  have  thd 
swa  ascertained  by  a  jury,  where  the  parties  ^ave  not  themselves 
ascertained  it,  cannot,  in  all  cases,  be  treated  as  a  sufficient  test 
for  determining  whether  a  plea  of  set-eff  shall  be  allowed.  In 
every  case  of  a  quantum  meruit^  the  sum  must,  if  not  ascertained 
by  the  agreement  of  the  parties,  be  determined  through  the  inter- 
vention of  a  jury.  In  the  present  instance,  the  value  of  the 
Ittprovemeftta  is  the  only  thing  to  be  determined,  the  hnprove^- 
aeiits  having  been  made  according  to  the  contract,  which  must 
be  assumed  upon  thb  record.  It  appears  to  me  that  the  rule 
id  cerium  est  quod  eertmm  reddi  potest  applies,  and  that,  if  the 
o^Btraet  has  been  performed  by  the  execution  of  the  works,  and 

{a)  6  East,  569. 
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T.  T.  1858.  a  reqaest  has  beeo  made  (where  that  la  necessary),  a  debt  at 

^-— >w '     once  becomes  due,  for  the  value  of  the  works,  to  the  person  who 

^^  has  executed  them,  from  the  person  for  whom  they  were  ezocoted, 

I.0170H1IAHB   and  who  has  contracted  to  pay  for  them.    It  does  not,  in  mj 

opinion,  create  any  distinction  that  this  was  done  in  referenoe 
to  land  instead  of  a  chattel  If  it  had  been  done  in  refereooe  to 
a  house,  upon  which  the  defendant  had  been  employed  hj  the 
plaintiff  to  execute  some  work,  and  he  had  done  the  work,  ud 
provided  the  necessary  materials,  it  could  not  be  suooessfuUy  ooo- 
tended  that  his  demand  for  such  work  and  nutterials  could  not 
be  made  the  subject  of  a  plea  of  set-off. 

Among  the  forms  of  indMiatug  counts,  there  are  to  be  foood, 
both  in  Chiity.  and  Weniwarthj  forms  in  indebitaiut  assumptity  for 
crops  and  improvements  on  lands:  2  Chiity,  p.  80,  ed.  of  1831; 
1  Weni.^  p.  188;  8  Went.^  p.  68.     In  Clarke  v.  Westrope  (a),  « 
landlord  entered  into  an  arrangement  with  his  tenant,  according 
to  which  he  was  to  take  the  lands  subject  to  certain  conditioDs, 
and  according  to  which  he  was,  upon  quitting  the  fiurm,  to  be 
allowed  for  certain  improvements.    Pending  the  tenancy,  the  tenant 
sold  to  another  person,  who  entered  into  a  contract,  by  which 
he  was  to  pay  for  the  tillage  then  in  progress,  and  for  the  msBore 
and  straw  then  upon  the  farm,  at  a  valuation.    The  nature  of 
this  demand  was  described  in  terms  not  dissimilar  to  those  d 
the  present  plea,  and  was  stated  in  the  form  of  ifUkbiiaiui  oinoHp- 
iit*    That  case  was  very  much  considered  upon  one  of  the  point> 
in  it ;'  but  no  question  was  ever  made  as  to  the   proprietj  i 
having  that  demand  proved  under  the  indebiiaius  count     The 
present  case  is  entirely  distinguishable  from  that  of  a  guanntee^ 
or  a  policy  of  insurance.    A  guarantee,  as  well  as  a  policj  of 
insurance,  is  a  contract  of  indemnity;  and  any  action  brooght 
upon  either  of  those  contracts  necessarily  sounds  in  damages.  With 
reference  to  a  policy  of  insurance,  where  the  insurance  is  ^ 
goods  transmitted  by  sea,  and  the  demand  is  for  a  partisl  ^ 
the  thing  to  be  proved  is  the  value  of  the  goods,  just  ss  if  tbej 
were  taken  in  trover  and  trespass.    So,  in  the  case  of  a  gusnoteer 

(a)  18  C.  B.  765. 
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what  the  jary  have. to  determine  is,  not  whether  any  specific  debt  T.  T.  1858. 

is  due,  but  what  was  the  amount  of  the  loss  which  the  plaintiff      —  ■^^    * 

has  sustained.     I  should  therefore  be  of  opinion,  if  the  first  objec- 

tion  were  the  only  one  to  this  defence,  that  it  must  fail ;  and  the  loughnans 

defence  shows  a  demand,  which  is  a  proper  matter  of  set-off.     I 

hate  stated  my  reasons  for  this  opinion  thus  at  large,  because  the 

statute  of  set-off  is  a  very  beneficial  statute,  preventing  circuity 

of  suit,  and  one  of  which  I  think  the  Court  ought  to  be  careful 

not  to  restrict  the  operation. 

This  defence,  however,  has  been  impeached  upon  another  ground, 
upon  which  it  appears  to  me  to  be  defective. 

The  contract  is  to  pay  the  value  of  the  improvements,  upon  re- 
quest, and  the  defence  avers  neither  a  request  nor  notice.  I  am  aware 
that  in  the  ordinary  forms  of  pleas  of  set-off,  which  are  founded  on 
the  same  demand  that  would  support  a  count  in  indebiUUus  assump^ 
siif  an  averment  of  a  request  is  seldom  or  ever  introduced.  In  all 
the  old  forms  of  pleading,  the  contract  was  stated  to  be  to  pay  the 
amount  when  thereunto  requested.  The  general  allegation  (licet  s<qn» 
us  requiiitu$J  was  always  introduced  into  the  count  in  indebitatus 
assumpsit.  But  in  pleas  of  set-off,  though  the  sum  was  stated  to 
be  payable  upon  request,  the  allegation  of  a  request  was  scarcely 

• 

ever  employed,  nor  was  it  necessary ;  because  the  duty  arose  upon 

the  preceding  circumstances,  and  founded  a  legal  liability  upon  a 

contract  which  the  law  implied.    But  it  has  been  held,  from  very 

early  times,  that  whenever  a  contract  was  of  such  a  character  that 

it  included  in  it,  from  its  nature,  an  obligation  to  make  a  request, 

the  general  allegation  of  a  request  was  not  sufficient,  but  a  specific 

allegation  (with  a  statement  of  time  and  place)    was  necessary, 

which  then  became  a  traversable  averment.   The  tests  that  are 

given  in  some  of  the  old  cases  are  very  quaint ;  but  they  appear 

to  me  to  establish  that  it  must  be  determined  by  the  nature  of  the 

contract  itself,  whether  it  was  or  was  not  a  mere  surplusage  to 

allege  a  request.   The  old  cases  are  collected  in  Archbold  on  Plead-' 

ing^  pp.  90-92,  150-153.    These  passages  are  founded  on  Chief 

Baron  Comyn^s  Treatise^  and  may  be  found  in  that  work  under  the 

title  Pleader^  C,  pp.  69,  70.  At  p.  90,  Archbold  says : — '*  Besides 
vol..  8.  "*    1 9  L 


146  COMMON  LAW  REPORTS. 


c« 


cc 


T.  T.  1858.  "the  case  of  a  condition  preoedent,  &c^  now  treated  of,  there  an 

..— ^^^!^*     *' other  instances  in  which  averments  are  necessary  in  a  dedsn- 

*'  tion  :   as,  for  instance,   where  a  man  contracts  to  do  a  thing 

LOUOBHARa  '<  npon  request,  the  request  is  quasi  a  condition  precedent  to  hk 

"  performing  his  contract,  and  consequently  mast  be  averred  in 
**  the  declaration.  In  some  cases  this  averment  must  be  speeiaL 
"stating  the  time  and  place,  &c.,  at  which  the  request  was  made; 
'*  in  others,  the  common  averment  lieei  tcq^iut  reqmsUus  is  suffici- 
ent, and  no  actual  request  need  be  made  or  proved,  but  the  bring- 
ing of  the  action  is  deemed  a  sufficient  request  of  itself."  And 
at  p.  15d : — "  But  if  the  action  be  for  a  collateral  sum  to  be  paid 
"  on  request,  the  request  is  parcel  of  the  agreement,  and  trarers- 
"  able,  and  ought  to  be  specially  alleged  with  the  time  of  the  request" 
What  is  a  collateral  agreement  is  one  of  those  matters  upon  which 
coBsiderable  difficulty  and  ambiguity  have  existed  ;  bm  it  is  qnite 
plain,  if  the  nature  of  the  contract  be  such  as  necessarily  to  import 
that  the  party  was  not  to  pay  unUl  he  was  asked,  the  averment  of  a 
request  is  necessary. 

There  is  another  rule,  very  nearly  connected  with  that  which  re- 
quires the  allegation  of  a  previous  request  in  declaring  upon  soeh 
contracts  as  I  have  described — notice  of  the  plaintiff's  demand  most 
be  averred  in  a  variety  of  cases  in  which  the  plaintiff  sues  on  con- 
tract, where  notice  is  necessary  for  the  purpose  of  completing  ih& 
defendant's  liability.  Of  this  rule  several  examples  are  given  at 
p.  90  of  Arehboid : — "  The  declaration  must  contain  an  averment 
''  of  notice  having  been  given  to  the  defendant  of  a  obtain  aet 
"  done,  in  all  cases  where  the  action  does  not  lie  before  such  notice 
"  has  been  given.  Thus,  if  the  act  on  which  the  plaintiff's  demand 
"arises  be  secret,  and  lie  only  within  the  plaintiff's  knowledge;  is 
"  if  a  man  promise  to  pay  such  a  rate  for  wares  as  any  other  paid 
"  him,  the  plaintiff  should  allege  notice  of  the  rate  that  another 
"  gave ;  or  to  deliver  so  much  com  at  the  fair,  if  the  pkintiff 
"  approve  of  it,  the  plaintiff  must  aver  a  notice  that  he  approred 
"of  it s  and  the  same  upon  a  pronnse  to  repay  so  much  to^B,  if  ^ 
"  disliked  such  lands ;  or  to  seal  such  an  escrow  as  he  or  his  Coon- 
"  sel  shall  devise  ;  .or  to  account  before  auditors  whom  the  oMig^ 
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**  ahall  aasign ;  or  to  pay  plaintiff  all  his  coats  in  such  a  suit,  or  the  T.  T.  1868. 
**  damages  he  sustained  by  such  a  battery."    In  the  three  following     ^.^-^v— —^ 

JULIAN 

cases  this  principle  was  very  clearly  illustrated :  Harris  v.  Fer-  ^ 

rand  (a);  Holmei  ▼.  Tunsi{b)  ;  Conin^-sby  t.  Eodd(c).  Now  what  LOUoaNANK 
was  the  meaning  of  th6  contract  in  the  case  before  us  ?  That  the 
landlord  should  pay  to  the  tenant  the  va  ue  of  the  stipulated  im- 
provements which  the  tenant  should  make  upoa  the  land.  The  land 
is  in  the  occupation  of  the  tenant,  and  not  of  the  landlord.  The 
tenant,  according  to  the  contract  pleaded,  may  make  the  improve- 
ments at  any  time,  and  in  any  portions.  It  would  be  most  un- 
reasonable to  hold  that  the  landlord,  either  in  person  or  by  deputy, 
should  be  bound  to  put  himself  in  a  condition  of  always  knowing 
everything  done  in  the  progress  of  such  improvements.  If  he  does  not 
know  of  the  improvements,  he  does  not  acquire  the  means  of  know- 
ing whether  such  a  demand  as  this  defence  describes  does  or  does 
not  exist ;  and  it  would  be  inconsistent  with  reason  and  justice  to 
hold  either  that  he  should  be  sued  for  such  improvements  upon  an 
indehiiaiui  asiWHpiii,  or  that  he  should  be  met  by  such  a  defence 
as  this  in  an  action  for  the  rent  of  the  lands,  without  having  been 
once  apprised  that  such  a  demand  existed,  or  that  any  such  im- 
provements were  made.  The  inconvenience  of  his  not  knowing 
of  the  existence  of  such  a  demand,  before  the  bringing  of  bis 
action,  is  very  strongly  illustrated  in  the  present  case.  In  the 
absence  .of  any  averment  of  notice  or  request,  we  cannot  ^Mu^r^ 
that  there  was  either.  In  ignorance  of  the  improvements,  the 
landlord  sues  for  his  rent,  and  he  is  for  the  first  time  put 
upon  inquiry  as  to  the  existence  and  extent  of  those  improve- 
ments, after  he  has  incurred  the  expense  of  commencing  the 
action,  which  he  was  perfectly  warranted  in  bringing  if  the  im- 
provements were  not  made,  and  in  reference  to  which  it  is  most 
important  that  he  should  have  known  their  existence,  and  have  had 
the  means  of  ascertaining  their  value  before  engaging  in  a  law  suit 
with  his  tenant.  The  knowledge  of  those  improvements,  and  of  their 
value,  might  have  determined  him  not  to  bring  the  action,  and,  at 

(a)  Haid.42.  (6)  Hob.  51. 

(e)  Lut.  231. 
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T.  T.  1858.  *all  events,  would  have  regulated  the  amount  of  the  demand  for 

Exchequer. 

^-^ '     which  he  would  have  sued.  We  ought  to  give  to  the  oontracts  of 

JULIAN 

^^  men  a  reasonahle  construction  ;  and  upon  that  constniction  of  this 

AavGHif  ANB  contract,  which  appears  to  me  to  be  the  reasonable  and  the  safe  one, 
I  am  of  opinion  that,  in  conformity  with  the  principles  of  the  antho- 
rities  which  I  have  cited,  there  ought  to  have  been  either  a  request 
or  notice,  before  a  debt  was  created,  on  which  the  present  defendant 
could  sue.  Whether  the  averment  of  notice  would  have  made 
unnecessary  the  averment  of  a  request,  it  is  unnecessary  to  decide; 
because  here  there  is  neither.    The  demurrer  must  be  allowed. 

Peuhbfatbsb,  B. 

My  LoBB  Chief  Babor  has  gone  so  fully  into  the  case,  that 
I  have  nothing  further  to  say  than  that  I  agree  with  him  on  both 
points.  If  a  request  had  been  properly  alleged,  I  would  say  that 
this  is  a  sufficient  debt  to  raise  an  obligation  on  which  indMiata 
OMMumpsii  might  be  maintained,  after  performance  by  one  of  the  two 
contracting  parties.  I  think  it  is  not  a  very  accurate  expression, 
in  cases  like  the  present,  to  say  that  a  demand  sounds  in  damages; 
because,  wherever  the  matter  is  not  precisely  ascertained,  it  aoondi 
in  damages,  although  it  be  a  claim  founded  on  contract.  Thus  in 
the  ordinary  case  of  an  action  fur  work  and  labour,  or  of  indMatu 
assumpsii  upon  a  quantum  meruit,  wherever  that  form  of  actioD 
may  lie,  the  matter  is  not  ascertained,  but  still  there  exists  a  suffi- 
cient debt  within  the  meaning  of  the  statutes  of  set-offl  It  is  not 
like  an  action  of  assault,  or,  in  short,  an  action  not  founded  on 
contract.  •  I  think  that,  although  there  may  be  difficulty  in  aaoe^ 
taining  the  value  of  the  improvementa  to  be  allowed  to  the  tenant, 
there  is  yet  a  standard  by  which  that  value  may  be  estimated,  and, 
therefore,  I  am  of  opinion  that  this  is  a  sufficient  statement  of  valoe 
to  be  pleaded  as  a  set-off.  Still  I  think  a  request  ought  to  hate 
been  averred,  because  the  lands  were  the  property  of  the  tenant 
and  the  money  became  a  debt  due  to  him  only  on  request  made 
pursuant  to  the  contract.  On  this  ground,  therefore,  the  plea  not 
having  stated  request  nor  notice,  I  think  the  demurrer  ought  to 
be  allowed. 


COMMON  LAW  BEPOBTS.  149 

BicHABDR,  B.  T.  T.  1858! 

I  quite  concur  with  mj  learned  Brethren  in  considering  ihat  this     ^^  ^^  -^ 
demurrer  should  be  allowed,  but  I  am  rather  disposed  to  be  of  ^^ 

opinion  that  it  ought  to  be  allowed  on  both  grounds  of  objection  LOUGHirAm 
to  the  pleading.  The  defence  is  yerjr  peculiar  in  its  form ;  it  states 
that,  in  consideration  that  the  defendant  would  make  permanent 
improvements  upon  the  lands,  and  would  lay  out  and  expend  money 
in  so  doing,  the  plaintiff  would,  upon  request,  pay  the  value  of  the 
improvements  which  he  should  so  make.  It  then  avers  that  the 
plaintiff  did  make  valuable  permanent  improvements,  and  at  the 
end  it  states  that  those  improvements  were  of  the  value  of  £196. 
18s.  6d.  It  does  not  aver  that  there  was  any  meeting  between  the 
plaintiff  and  the  defendant  to  ascertain  the  value  of  the  improve- 
ments^ but  in  general  terms  that  the  value  was  so  much.  I  doubt 
very  much  whether  the  demand  of  the  defendant,  founded  on  such 
a  contract^  can  be  treated  as  a  debt  at  all,  looking  to  the  way  in 
which  the  claim  is  put  forward.  It  is  not  like  a  claim  for  work 
and  labour,  where  you  have  a  standard  to  go  by,  nor  like  a  claim 
on  foot  of  an  attorney's  bill  of  costs,  in  which  case  also  there  is 
a  standard,  but  it  is  an  ideal  thing,  the  value  of  the  improvements, 
and  a  thing  which,  unless  the  parties  agree,  can  never  be  ascer- 
tained without  the  intervention  of  a  jury.  I  think  it  does  sound  in 
damages;  and  although  that  circumstance  alone  might  not  entitle 
the  plaintiff  to  our  judgment,  I  cannot  think  the  claim  capable  of 
being  reduced  to  such  a  state  of  certainty  as  would  justify  the  Court 
in  considering  the  demands  mutual  debts,  within  the  meaning  of  the 
statutes  of  set-off. 

Suppose  a  man  employs  an  attorney,  and  the  contract  is  not  that 
he  shall  be  paid  according  to  his  labour,  but  according  to  the  value 
he  renders  his  client,  is  not  that  a  special  contract,  and  could  a 
demand  on  foot  of  it  be  treated  as  a  mutual  debt,  so  as  to  be  made 
the  subject  of  set-off?  The  attorney  may  say,  **I  laid  out  £50,  bat 
**  that  outlay  produced  to  you  the  value  of  £5000,  and  that  is  the 
**  value  of  the  services  which  I  rendered ;  **  are  we  to  say  that  that 
demand  can  be  relied  on  as  a  set-off?  In  this  case  the  defendant 
may  not  have  laid  out  the  sum  stated  in  his  plea,  and  his  expenditure 
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T.  T.  1658.  18  not  to  be  the  standard  of  his  demand,  but  the  yalae  nsnltiogto 

>-— y    — ^     the  plaintiff  nrom  the  improvements.    In  my  opinion  that  is  an 

undefined  thing,  and  there  is  no  standard  by  which  it  can  be  aseo- 

iiOuaBHARS  tained,  unless  it  be  submitted  to  the  intervention  of  a  jury.  With 
regard  to  the  other  point,  I  think  we  must  consider,  from  tbe 
defendant's  own  statement,  that  he  meant  to  represent  a  request 
as  an  essential  element  in  the  contract ;  and,  if  that  be  so,  it  fortifies 
the  other  position  very  much,  because,  if  a  request  were  soch  u 
element  in  the  eonttract  that,  until  it  were  made,  the  defendant 
could  not  take  advantage  of  it,  it  shows  the  very  special  natme 
of  the  contract.  Under  these  eircumstances,  I  am  of  opinion,  with 
the  rest  of  the  Court,  that  this  demurrer  ought  to  be  allowed.* 

Demnrzer  allowed. 


IVEBS  w.  BAINBRIDGE. 

Mag  1. 

'Wheiea  jadg-  Ebbob  in  fact«— Jn  this  case,  which  was  an  action  for  libel,  the 

xnent  had  for 

the  plaintiff  is  plaintiff,  J.  Ivors,  had  recovered  a  verdict  for  £85  damages  and  6i 

rcvenod  by  the 

defendant,  for  costs.    Judgment  was  marked  for  the  sum  of  £86.  Is.  9d.    Tbe 

the  defendant  defendant  had  appeared  and  pleaded  by  attorney,  but  subseqnently 
to  Indnde  in  ^  ^^  entry  of  the  judgment,  he,  by  his  guardian,  assigned  error  is 
^revOTS^Se  ^^  ^  *^®  judgment,  upon  the  ground  that  he  had  appeared  bj 
f^  ^^.  ^^  attorney,  though  an  infant.  The  plaintiff  then  served  a  notioe, 
actioxL  confessing  the  error  assigned,  and  aocordingly  judgment  of  revemi 

in  error  was  entered  by  the  defendant.  This  judgment  recited  the 
proceedings  in  the  usual  form ;  declared  the  judgment  for  the  pitfO' 
tiff  to  be  revoked  and  annulled,  and  concluded  as  follows:— *' And 
^4t  is  further  considered  by  the  said  Court  that  the  said  defendtft 
'^  do  recover  against  the  plaintiff,  for  his  costs  of  defence  of  the  ni^ 
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"  action,  £       ■,  by  the  same  Court  now  here  adjudged  to  the  sidd  E.  T.  1858. 

''defendant,  and  that  the  said  defendant  have  execution  thereof."        S^ 

nrsBS 

9. 

R.  Armstrong  (with  him  W,  J,  Sidney)  now  moved,  on  the  part  b^inbhidoi 
of  the  plaintiff,  that  the  judgment  of  reversal  in  error  might  be 
varied  and  amended,  by  expunging  therefrom  those  latter  words. 

The  defendant  ia  not  entitled  to  the  costs  of  the  defence,  where, 
as  here,  a  judgment  had  for  the  plaintiff  is  reversed  for  error :  Wyfnl 
V.  Siapleton  (a) ;  BeU  v.  PotU  {b).  The  case  of  GiidaH  v.  Glad- 
Hone  (c)  is  not  an  authority  to  the  contrary,  for  there  judgment  was 
given  for  the  plaintiffs  below  upon  a  special  verdict,  in  which  there 
was  an  alternate  finding  by  the  juty,  and  the  Court  were  able  to 
give  final  judgment;  which  distinguishes  that  case  from  those  in 
which,  as  upon  an  ordinary  reversal  of  a  judgment  for  the  plaintiff, 
the  judgment  is  quod  nil  capiat  per  breve.  At  Common  Law, 
it  is  dear  there  could  be  no  oosts  upon  a  reversal  for  error,  and 
there  is  no  statute  giving  them :  2  Saund^  p.  101,  /,  /.  The 
defendant  will  rely  on  a  passage  in  Tidd^e  Prae^  p.  1 181  (9th  ed.) ; 
''  Where  a  judgment  for  the  plaintiff  was  reversed  on  a  writ  of 
'*  error  in  fact,  brought  by  the  defendant,  the  Court  held  that  the 
*'  plaintiff  in  error  was  entitled  to  his  costs'^of  the  defence  of  the 
''original  action,  though  not  to  the  costs  in  error ;**  and  for  that 
proposition  he  cites  Anon.^  H.  71,  40  O.  3,  JT.  B,  The  same  state** 
ment  is  found  in  2  Sound.  101,  g,  g^  note  (o) ;  in  Tidd*s  New 
Practtee^  p.  618 ;  in  Hatrieon's  Index,  and  ChiUy^s  Arekbold:  but 
it  is  merely  a  transcript  of  Mr.  Tidd's  dictum,  which  is  not  law. 
It  is  against  all  reason  that  a  par^  should  have  the  costs  of  a 
defence  on  which  he  was  actually  defeated,  because  by  his  own 
wrong  in  appearing  improperly  he  has  rendered  the  verdict  against 
himself  abortive.  It  'does  not  appear  from  Tidd,  whether  the  costs 
in  the  case  he  refers  to  were  given  by  force  of  the  judgment  of 
reversal,  or  by  an  order  of  the  Court  on  motion.  If  the  case  ever 
occurred,  it  must  have  been  where  the  judgment  was  final  upon  the 
merits,  and  not  as  here,  where  the  merits  are  not  at  all  disposed  of. 

(a)  1  8tr.  615.  (6)  5  Eut,  49. 

{e)  12  East,  666. 
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B.  T.  1858.  The  proper  form  of  a  judgment  of  reversal  ie  simpHeUer^  gmd 
^    -^v  ■  ■  ^    judicium  reversHur^  end  it  is  against  all  the  precedents  to  intfodoee 
^  into  the  judgments  the  costs  of  defence:  Parker  v.  J9iifTtf(a); 

BAIHBUDQB  1  RotL  Ahr.,  /.  1,  2,  3 ;  Baker  ▼.  Lade  (6). 

D.  Ljfnch  and  J.  ItMakan^  for  the  defendant. 

It  is  now  sought  for  the  first  time  to  disturb  a  practice  which  hu 
always  been  considered  settled. — [PsnirBFATHSB,  B.  Is  there  anj 
practice  that,  per  ee^  can  give  costs  ?  Is  not  the  right  to  oosti 
deriyed  from  statute,  and  can  you  say  by  what  statute  |yoo  an 
entitled  to  costs,  where  the  judgment  below  is  reversed  simpUeiUt^ 
leaving  the  cause  of  action  still  pending?  The  case  of  a  special 
verdict  is  quite  different,  for  there  is  a  verdict  there  for  the  ptrtj 
ultimately  suocessfuL] — ^Mr«  Tidd^e  book  has  always  been  considered 
one  of  the  highest  authority,  and  every  edition  of  his  work  contiios 
the  same  statement  of  the  law.— [Pigot.  C.  B.  I  consider  tbift 
passage  in  Mr.  Tidde  book  very  high  authority,  from  its  mere 
statement  by  him  in  his  work ;  but  when  we  find  a  statement  upon 
an  important  question  of  practice,  resting  upon  a  case  of  which 
there  is  no  printed  report,  for  which  no  reasons  are  stated,  and 
which  no  subsequent  decision  follows,  we  are  bound  to  determine 
what  the  law  really  is ;  for  though  this  is  a  question  of  prutioe, 
it  must  be  a  practice  founded  on  law.] — ^If  Mr.  TiddTe  statement 
of  the  practice  is  erroneous,  the  error  is  a  very  general  one,  for  the 
law  is  stated  in  the  same  way  in  HMoek  on  Coete^  p.  297; 
2  Saund^  p.  101,  g,  ^.--[Fioot,  C.  B.  The  judgment  for  the 
plaintiff  has  been  reversed  eineplieOer^  and  there  is  now  no  judgment 
for  you.  What  is  the  judgment  you  say  you  are  entitled  to?}-* 
We  are  entitled  to  be  restored  to  the  same  position  in  which  we 
were,  for  we  have  been  put  to  expense  in  defending  the  action^- 
[Pbhnbfathxr,  B.  These  costs  have  not  been  levied  against  yoa 
The  Court  cannot  speculate  whether  or  not  a  party  has  paid  hit 
attorney-]— '^^o  Court  will  assume  that  the  text-writers  have  stated 
the  practice  truly,  when  no  authority  has  been  cited  to  the  contraiT* 

IF.  J.  Sidney 9  in  reply,  was  stopped  by  the  Court. 

{a)  1  Salk.  202.  (6)  Cijrth.  254. 


COMMON  LAW  REPORTS.  153 

PiooT,  C.  B.  E.  T.  1858, 

Exchequer. 
We  are  of  opinion  that  this  motion  ought  to  be  complied  with,     v— ^s^,— • 

IVEBS 

Mr.  TidtTs  book  is  undoubtedly  one  of  considerable  authority  on  ^^ 

matters  of  practice,  and  has  been  so  treated  both  in  this  country  and  bainbridgk 
in  England.    But  if  the  Anonymous  ease  cited  by  him  (p.  1181) 
be  interpreted  as  laying  down,  as  a  general  rule  of  practice,  that  in 
every  case  of  the  reversal  of  a  judgment  against  ihe  defendant  for 
error  in  fact  upon  a  defendant's  writ  of  error,  the  defendant  shall  be 
adjudged  his  costs  of  the  original  action,  I  cannot  concur  in  main- 
taining that  proposition.      The  costs  of  a  judgment  can  only  be 
given  under  the  authority  of  some  statute ;  and  there  is  none  appli- 
cable to  the  case  before  us.     It  is  impossible,  consistently  with  the 
frame  of  the  record  in  this  case,  to  allow  costs  to  be  awarded  in 
it.     This  is  not  a  case  in  which,  on  the  reversal  of  the  plaintiff's 
judgment,  judgment  has  been  given  for  the  defendant  in  the  action, 
(he  Court,  on  the  writ  of  error,  giving  such  judgment  as  the  Court 
ought  to  have  given  in  the  original  suit.     In  such  a  case  as  that, 
costs  might  be  given  as  incident  to  the  judgment.     Costs,  where 
they  are  allowed  upon  the  record,  must  be  incident  to  a  judgment 
which  gives  some  remedy,  or  affirms  or  disaffirms  some  right,  or 
determines  that  a  plaintiff  is  not  entitled  to  what  he  claims.     The 
judgment  for  a  defendant  is,   that  the   plaintiff's   writ   shall  be 
quashed,  or  (upon  a  plenary  defence),  that  the  plaintiff  shall  take 
nothing  by  his  writ,,  and  the  defendant  shall  go  thereof  without  day. 
To  the  latter  judgment  costs  are  incident  by  statute.     But  the 
judgment  for  the  defendant,  in  the  present  instance,  is  nothing  more 
than  an  order  upon  record,  that  the  former  judgment  shall  be  re- 
voked, annulled  and  altogether  held  for  nought,  and    that    the 
defendant  shall  be  restored  to  all  things  which  he  hath  lost  by 
occasion  of  the  said  judgment,  that  is,  that  the  judgment  shall  be 
reversed,  simplieiter^  and  the  defendant  shall  recover  back  whatever 
may  have  been  taken  from  him  under  it.     Since  no  execution  or 
payment  took  place  under  the  original  judgment  in  this  case,  the 
defendant  has  nothing  to  recover.     The  effect  of  the  adjudication 
is,  that  by  the  plaintiff's  former  judgment  the  plaintiff  shall  gain 

nothing,  and  that  the  defendant  shall  be  in  the  same  condition  as 
VOL.  8.  20  L 
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£.  T.  1858.  if  it  had  not  been  given,  that  is,  that  there  ahall  not  be  a  judgment 
w—.^-!^'     against  him.    The  adjudication  on  the  record  gives  to  the  defendaot 

IVBBA 

nothing  more  than  exemption  from  the  liability  which  the  fomier 
BAiRBBiDos  judgment^  if  not  reversed,  would  have  imposed.    There  is  not,  tod 

perhaps  there  could  not  be,  the  ordinary  judgment,  that  the  plaintiff 
take  nothing  by  his  writ,  and  that  the  defendant  should  go  withoui 
day ;  for  the  writ  (for  aught  that  appears  on  the  record)  may  hive 
been  for  a  cause  of  action  which  the  plaintiff  was  entitled  to  bring, 
and  in  which  he  in  fact  obtained  a  verdict,  and  the  judgment  which 
has  been  reversed.  The  error  (vi&,  the  defendant,  an  infant,  appeir- 
ing  and  pleading  by  attorney  and  not  by  guardian)  was  in  a  matter 
subsequent  to  the  writ,  and  unconnected  with  the  merits  of  the 
acdon.  There  is,  in  efiect,  on  the  record,  no  judgment  for  the 
defendant  in  the  original  action ;  and  there  being  none  such,  there  is 
nothing  to  which  costs  in  the  original  action  can  be  annexed  under 
the  authority  of  any  statute.  It  is  quite  clear  that  in  no  event 
could  the  defendant  be  entitled  to  the  costs  in  error. 
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£.  T.  1858. 
CommonPUat. 


RICE 

V. 

THE  DUBLIN  AND  WlCKLOW  RAILWAY  COMPANY. 

(Common  Pleas.) 

Apnl  19,  21. 

This  was  a  motion  on  the  part  of  the  defendants,  to  compel  the  A  brought  an 

Bction  ftcsiiist 
plaiiitiiF  to  give  security  for  costs,  in  an  action  against  the  Com-  the  D.  &  W. 

panj,  for  charging  the  plaintiff  with  a  fare  exceeding-  by  one  ^^  aa'aUerod 

halfpenny  the  rate  which,  by  law,  they  were  entitled  to  exact  2^^!^^^ 

r™.  ^^  »,..«.,  ^  p-Hi-^...,  lu^  d-  u-™  *»  {2Sp-j_ 

Merrion  to  Westland-row,  in  the  city  of  Dublin.    It  appeared  by  ^^^'^^^^^   ^J 

one  halQienny 

the  affidavit  of  the  attorney  of  the  Company,  that  a  committee  of  the  rate  pre- 

scribed  by  Act 

persons  had  been  formed,  designated  the  ''Wayside  Committee,''  of  Parliament. 

It  appeared  by 

for  the  purpose  of  endeavouring  to  make  the  Company  lower  the  the  affldayits 

amount  of  their  fares  at  the  intermediate  wayside  stations ;  that  ]u^    i,een 

the  present  action  had  been  brought  under  the  advice  and  at  the  i^^^o^  of 

instigation  of  said  committee ;  that  the  plaintiff's  attorney  was  ^^  ^^ 

himself  an  active  member  of  said  committee ;  and  that  the  plaintiff  *X^^^!^  » 

had  been,  as  deponent  believed,  employed  by  said  committee,  or  by  Modated  for 

the  purpose  of 

the  persons  for  whom  the  committee  acted,  or  some  of  them,  to  lowering  the 

Railway  faxes; 

bring  this  action,  and  had  been  chosen,  as  such,  as  a  person  who,  if  that  the  pUun- 

tiff  was  a  per- 

ihere  should  be  judgment  against  him,  would  be  altogether  unable  son  in  a  veiy 

,        humble   rank 
to  pay  the  costs  of  the  suit,  having  been  asc^rtamed,  upon  inquiry,  of  life;  and  it 

to  be  a  person  of  a  very  humble  rank  of  life,  and  a  working  that^Uie^^la^ 

gardener  by  trade,  living  at  Booterstown,  in  a  very  poor  cottage,  ^^  waa^sSo 

little  better  than  a  cabin.    The  deponent  likewise  stated  his  own  ^J^^'^^  ^^ 

belief  that  this* action  was  not  carried  on  at  the  plaintiff's  expense,  committee, 

^  ^  looked  to  him 

or  with  a  view  to  any  benefit  to  be  derived  therefrom  bj  the  plain-  for  payment  of 

•^  '  .     his  costs.  The 

tiff;  but  that  the  said  proceedings  were  instituted  and  carried  on  Court,  being 

of  opinion,  un- 
der the  dicnmstanoes,  that  the  present  action  could  not  be  considered  to  be  that  of 
the  plaintiff,  and  that  it  was  substantially  that  of  the  committee,  stajed  the  proceed- 
ings, until  security  for  costs  should  be  giTen. 
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E.  T.  1858.  at  the  expense  of  said  '^  Wayside  Committee,*'  or  the  persons  ior 

Common  Pleas, 

whom  they  act,  believing  that  the  plaintiff  is  unable  to  pay  costs, 

and  that  the  Company  will  not  proceed  to  enforce  them,  if  saccea^- 

ful,  against  the  plaintiff. 

The  plaintiff,  in  his  affidavit,  denied  that  the  action  had  been 
brought  at  the  instigation  of  the  '*  Wayside  Committee  i"  but,  oo 
the  contiary,  had  been  brought  by  deponent,  for  the  Inmate 
purpose  of  enabling  deponent  to  travel  on  the  Railway  at  a  fare  noi 
exceeding  that  allowed  by  law,  it  being  an  object  to  him,  by  reason 
of  his  humble  circumstances,  to  be  carried  cheaply  on  the  Dublin 
and  Kingstown  line  on  his  daily  business ;  that  deponent  having  been 
informed,  and  believing,  that  the  Company  could  not  legally  charge 
for  portions  of  miles  for  passengers  on  the  parliamentary  trains,  and 
having  been  actually  charged  the  sum  of  two  pence  halfpenny 
instead  of  two  pence  for  travelling  in  such  train  on  the  2Dd  of 
February  last,  himself  authorised  the  action  to  be  brought^  by  reason 
of  the  benefit  to  be  derived  by  himself  therefrom ;  that  deponent 
neither  directly  nor  indirectly  held  communication  with  the  "  Way- 
side Committee,*'  nor  with  the  persons  with  whom  they  act,  nor  with 
any  other  person,  save  his  attorney  in  the  action,  who,  as  deponent  ii 
for  the  first  time  informed,  is  a  member  of  said  committee.  He  ako 
denied  having  ever  known  or  been  informed,  save  by  the  affidavit 
of  the  defendants'  attorney,  of  the  existence  of  the  '*  Wayside  Com- 
mittee," or  that  he  ever  attended  any  of  their  meetings,  or  of  those 
for  whom  said  committee  is  stated  to  be  acting. 

The  plaintiff's  attorney  also  made  an  affidavit  denying  that  the 
expenses  of  the  present  action  were  to  be  borne  by  the  **  Wayside 
Committee,"  or  that  he  looks  to  them,  or  the  persons  for  whom  they 
act,  for  his  costs ;  but  that,  having  been  informed  by  the  plaiotitf 
that  he  was  charged  the  fare  in  question,  and  being  advised  that 
such  was  an  illegal  charge,  undertook,  upon  being  so  informed  by 
plaintiff,  to  carry  on  this  action  on  his  behalf;  referring  in  proof 
thereof  to  a  letter,  dated  the  4th  of  February  last,  written  by  him 
to  the  secretary  of  the  Company,  offering  to  be  content  with  their 
undertaking  to  cliarge  the  plaintiff  for  the  future  at  the  lesser  rate. 

An  affidavit  in  reply  was  subsequently  made  on  the  part  of  the 


BICE 

V, 
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Company,  for  the  purpose  of  showing  the  nature  of  the  proceedings  £•  T.  1858. 
of  the  '^  Wayside  Committee/'  in  relation  to  the  ^running  of  parlia- 
mentary trains  by  the  Company,  and  that  the  plaintiff  was  acting  at 
their  instigation  in  bringing  the  present  action.  i>*  &  w. 

RAILWAY. 

ChatUrton^  in  support  of  the  motion,  contended  that  it  suffi- 
ciently appeared  by  the  affidavits,  that  the  plaintiff  had  been  put 
forward  by  the  persons  constituting  the  "  Wayside  Committee,  to 
bring  the  action  on  their  behalf.  The  existence  of  such  a  committee 
has  not  been  denied  at  the  other  side.  The  plaintiff  appears  to  have 
been  ignorant  of  the  wrong  alleged  to  have  been  done  him  until  he 
was  informed  of  it ;  and  the  present  proceedings  have  been  instituted 
for  an  indirect  purpose.  He  cited  Skeehy  v.  Dorman  (a) ;  Tennent 
V.  Brown  (6). 


Lawson  and  William  M,  M^Cartney^  contra. 

If  it  appeared  that  the  plaintiff  had  been  impelled  by  other 
parties  to  take  the  journey  for  the  purpose  of  getting  up  the 
action,  the  case  would  have  been  different;  but,  on  the  contrary, 
he  went  in  the  course  of  his  ordinary  daily  business.  It  is  denied 
by  Mr.  Creagh,  that  the  "  Wayside  Committee"  is  to  bear  the  ex- 
pense of  the  action. — [Ball,  J.  His  statement  is  that  he  does  not 
look  to  them  for  reimbursement.] — This  case  differs  from  that  of 
Sheehy  v.  Dorman^  where  a  plaintiff  was  procured  by  advertisement 
in  the  public  papers,  and  it  depended  on  the  principle  that  there 
were  other  parties  behind  the  scenes.  Here  the  plaintiff  sues  for 
a  personal  injury.  He  cited  Egan  v.  Kireahfy  (c) ;  Burke  v. 
Buichinson  (d)  ;  Ball  v.  Ross  {e)  ;  Delahay  v.  JSelfy  (f) ;  Heartay 
V.  Peaeham  {g)  $  Mayers  v.  Evans  (A) ;  Stead  v.  Williams  (t) ; 
Webb  V.  Ward  (A). 

Chatierton  replied.  Cur.  ad,  vuli. 

(a)  2  Fox  &  Sm.  238.  (Q  5  B.  ft  C.  226. 

(c)  8  Ir.  Law  Bep.  542.  (d)  7  Ir.  Eq.  B«p.  506. 

(e)  1  M.  ft  Gr.  445.  (f)  2Ir.  Com.  Law  Bep.  234. 

(Sf)  7  Dowl.  48.  (A)  7  B.  M.  345. 

(0  5  C.  B.  53.  .  (A)  7  T.  B.  296. 
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E.  T,  1858.       HoHAHAVy  C.  J. 

In  this  case,  an  application  has  been  made  that  the  aeti<m  shonU 

be  stayed  until  the  plaintiff  gave  secaritj  for  eoata.     The  actioiiii 

• 

brought  by  the  plaintiff,  who  ia  a  market  gardener,  for  the  sum  of 
one  halfjpenny ;  and  there  can  be  no  doubt  that^  under  the  circon- 
April  21.  stances,  notwithstanding  the  smallness  of  the  cause  of  aetkm,  this 
was  a  proper  action  to  be  brought  in  the  Superior  Courts ;  for  the 
question  to  be  determined  is,  whether  the  plaintifl^  and  peramt 
in  his  position,  are  entitled  to  travel  over  a  certain  part  of  *tiie  line 
upon  payment  of  two  pence  or  two  pence  halfpenny  ?  If  we  wen 
of  opinion  that  this  was  a  bamaJUe  action,  brought  by  Bice  him- 
self to  try  this  question,  no  matter  whether  he  were  rich  or  poor,  m 
should  not  consider  this  an  improper  action,  nor  compel  him  to  gin 
security  for  costs.  But  the  case  made  by  the  Dublin  and  Wicklov 
Bailway  Company  is,  that  this  is  not  Bice's  action,  but  that  he  hu 
been  put  forward  by  other  parties,  for  purposes  of  their  own,  and 
that  this  action  is  conducted  for  the  benefit  and  at  the  expense  of 
those  persons*  The  case  made  by  Mr.  Guinness,  the  attorney  for 
the  ^ompany,  is,  that  the  action  is  brought  by  parties  called  the 
^  Wayside  Committee,"  whose  object  is  to  drive  the  Company  into 
making  certain  changes  in  their  present  fares ;  and  it  states  thtt 
Bice  is  not  bringing  the  action  at  his  own  expense,  but  at  thit 
of  the  *'  Wayside  Committee."  The  same  affidavit  also  contains  en 
allegation  that  the  attorney  for  the  plaintiff  is  a  member  of  rach 
committee,  as  well  as  treasurer.  In  answer  to  those  allegations,  it  is 
stated  by  Bice  (and  which  I  have  no  doubt  is  perfectly  true)  that  he 
never  heard  of  such  a  thing  as  a  '^  Wayside  Committee,"  and  that 
it  is  not  true  that  he  brought  this  action  at  their  instance,  but  that 
he  employed  the  attorney  himself  and  that  the  only  person  who 
ever  spoke  to  him  on  the  subject  was  his  attorney.  He  does  not, 
however,  allege  that  the  action  is  brought  at  his  own  expense  or 
risk,  so  far  as  concerns  the  costs  of  his  attorney.  The  affidavit 
of  Mr.  Creagh  (the  plaintiff's  attorney)  is  also  to  the  same  efiecti 
namely,  that  the  action  is  not  brought  at  the  instance  of  the  '*  Way- 
side Committee,"  that  he  does  not  look  to  or  hold  the  committee 
responsible  for  payment  of  his  costs ;  that  it  is  untrue  that  a  sab- 
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scription  has  been  made  fof  the  purpose  of  paying  those  costs ;  but  E.  T.  1858. 
this  affidavit  is  liable  to  the  observation  that,  like  the  plaintiff's 
affidavit,  it  does  not  state  who  is  to  pay  the  costs  of  the  present 
action;  it  does  not  state  that  the  plaintiff  is  to  do  so,  and  that 
the  *'  Wayside  Committee*'  is  not  to  pay  them.  It  leaves  us  to  arrive 
at  one  of  two  conclusions^  that  either  he  is  to  pay  them  himself  or 
that  there  is  some  one  else  from  whom  he  is  to  receive  them.  I  men- 
tion thisy  not  to  lead  to  the  conclusion  that  an  attorney  may  not, 
in  a  proper  case,  take  up  for  a  pauper  an  action  at  his  own  risk, 
bnt  merely  because,  in  my  opinion,  we  cannot  draw  any  distinction 
between  the  present  case  and  that  of  Sheehy  .v.  Dorman(a).  No 
doubt,  in  that  case,  the  plaintiff  was  engaged  in  the  same  trade  and 
interest  with  the  parties  putting  him  forward ;  but  the  Court  decided 
the  case  as  they  did  because  the  costs  of  the  action  were  not  to  be 
defrayed  by  him,  but  out  of  another  fund,  contributed  by  parties 
interested;  and  they  went  upon  the  principle  that  the  action  was 
not  substantiaUy  that  of  the  plaintiff,  but  of  other  parties  similarly 
interested ;  the  plaintiff  is  not  to  be  put  forward  as  the  party  to 
sue,  so  as  thereby  to  enable  the  other  parties  to  avoid  the  risk  of 
coals.  Upon  these  grounds,  we  are  of  opinion  that  the  present  case 
comes  within  the  authorities,  this  being  an  aetion  brought  by  others 
in  Riee's  name,  who  would  not  have  stirred  in  the  case  without  the 
suggestion  and  advice  of  his  attorney ;  and  we  therefore  think  that 
this  motion  must  be  granted,  that  the  plaintiff  should  give  security 
for  costs,  and  that  proceedings  in  the  meantime  be  stayed. 

Rule  accordingly. 

(a)  2  Fox  &  Sm.  238. 
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E.  T.  1858. 

CommoHPleoi, 


RICE 

V. 

THE  DUBLIN  AND  WICKLOW  RAILWAY  COMPANY. 


May  5»  8. 


^  f^^  *^??'  Tms  was  an  action  to  recover  damages  for  an  alleged  overeharge 
and  W.  Bail.  ®  ® 

waj  Co.  for  of  one  halfpenny,  in  respect  of  parliamentary  third  class  psnenger 
damages,    for 

an  alleged  fare.  The  first  count  of  the  sammons  and  plaint  alleged  thtt  the 
orercharge   of 

one  halfpenny  Company  had  illegally  charged  plaintiff  a  fare  of  two  pence  half- 
rate  of  one  penny  for  carrying  him  in  a  third  class  carriage  from  Merrion 
mile  pr^CTib-  station  to  the  terminal  station  at  Westland-row,  in  Dublin,  bj  the 
and  fo  Vic  P^^i'^iAmentary  train,  the  distance  being  less  than  three  statote 
Si^'  ^'^ev-    "*^^®**     The  second  count  was  for  refusing  to  carry  plaintiff  from 

ance  of  pas-  Merrion  to  Dublin,  in  a  third  class  carriase,  by  the  parliameDtary 
sengers    by  o  »    ./  r  - 

third  class  train,  for  two  pence,  the  distance  being  less  than  three  statntc 
parliamentary  ° 

trains.     The     miles.     The  defence  alleged  that  the  Merrion  station  was  distant 
distance    tra- 
velled    by       from  the  terminal  station  in  Dublin  more  than  two  and  a-balf 
plaintiff    ex- 
ceeded    two     miles,  to  wit,  two  miles  and  a^half  and  257  yards ;  that  the  fan 
miles  and  a- 
half,    and  in  appointed  and  the  charge  made  by  defendants  for  the  conyejance 

f^acdon  of  the  ^^  ^^^''^  ^^^"  passengers  from  Merrion  to  Dublin  by  the  parlia- 

Commmy  had  ^^^^^  ^^Q  i8  the  sum  of  two  pence  halfpenny,  being  at  a  rate 

8^*"of^  ^e  ^^^  exceeding  one  penny  for  each  mile  trayelled,  being  a  good  and 

^P^7*        lawful  chagre  for  said  journey ;   that  the  plaintiff  haying  tendered 

pleaded   that  a  sum  of  two  pence  only,  being  a  sum  less  than  said  fare,  and  having 

the     sum 

charged  was  a  refused  to  pay  the  said  fare  of  two  pence  halfpenny,  which  was 

jnat  and  law-  * 

fol  charge  for  demanded  of  him,  the  defendants  refused  to  permit  the  plaintiff  to 

the  Jonmey.-^  i 

iVs/tf,  on  de-  trayel  by  said  train,  or  to  conyey  him]  from^Merrion  to  Dublin,  and 

the    General    refused  to  giye  him  a  third  class  ticket,  unless  he  paid  the  sum  of 

7  ^%  Ftc!|  ^^^  pence  halfpenny,  as  they  lawfully  sought,  for  the  cause  aforesaid. 

c  85,  i^pUed 

to  the  present  case ;  and  that,  inasmuch  as  by  section  6  of  that  Act,  the  hn  is  to 
be  measured  by  the  number  of  miles  actually  trayelled,  inthout  taking  fractional 
distances  into  account,  in  the  absence  of  any  power  in  the  Spedal  Acts  of  the 
Company  to  charge  for  such  distances,  they  had  been  guilty  of  an  oyercharge,  and 
were  liable  to  the  present  action. 

Held  oho,  that  the  1 03rd  General  Rule  respecting  the  obtaining  of  a  Judge's  cer- 
tificate for  foil  costs,  where  the  amount  recovered  does  not  exceed  X20,  does  not 
apply,  where  the  cause  is  decided  upon  demurrer. 


BICB 
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The  demurrer  to  this  defence  set  forth  the  following  grounds,  viz.,  E.  T.  1858. 
that  it  did  not  dbclose  any  right  in  the  defendants  to  make  a  charge 
for  fractional  parts  of  a  mile,  by  a  cheap  or  parliamentary  train,  so 
far  as  relates  to  third  class  passengers,  for  their  fare  thereby  ;  that  d.  &  w. 
It  did  not  show  any  right  to  charge  for  any  distance  short  of  a 
mile,  for  the  fare  of  a  third  class  passenger  by  a  parliamentary 
train ;  that  it  did  not  show  any  right  to  demand  the  sum  of  one 
halfpenny  in  the  plaint  mentioned ;  that  the  several  Acts  of  Parlia- 
ment under  which  the  Company  have  their  powers  do  not,  nor  do 
any  of  them,  authorise  such  demand ;  that  the  defence  did  not 
disclose  any  right  to  make  any  charge  to  a  third  class  passenger 
for  his  fare  by  parliamentary  train,  for  any  distance  less  than  one 
whole  mile  actually  travelled;  nor  to  make  any  such  charge  in 
respect  of  any  distance  less  than  one  whole  mile,  after  one  or  more 
mile  or  miles  actually  travelled  by  such  passenger,  even  though  such , 
last-mentioned  distance  may  have  been  actually  travelled  by  such 
passenger. 

William  M.  Macartney  and  Lawson  were  heard  in  support  of 
the  demurrer. 

Ckaiterion  and  the  SoUciiar*  General,  contra. 

The  following  authorities  were  cited  in  the  course  of  the  argu- 
ment :  Geldwii  v.  Gladstone  (a) ;  Kingston-on'Hull  Dock  Co. 
y.  Browne  {hi) ;  Webb  v.  Manchester  and  Leeds  Railway  Co.  (c)  ; 
Stourbridge  Canal  Co.  v.  Wheely  {d)\  HoUinshead  v.  Leeds  and 
Liverpool  Canal  Co.  (e) ;  Leeds  and  Liverpool  Canal  Co,  v. 
Hustler  (fj;  Britain  v.  Cromford  Canal  Co.{g)\  Portsmouth 
Floating  Bridge  Co.  v.  Nance  (A) ;  Stockton  and  Darlington  Bail- 

\,a)  1 1  East,  675.  (6)  2  B.  &  Ad.  43. 

(c)  2  Rail.  Cas.  736 ;  S.  C,  4  M.  &  C.  116. 

(<0  2  R  &  Ad.  792.  (e)  2  B.  &  Aid.  66. 

Cf)  I  B.  &  C.  424.  (g)  3  R.  &  Aid.  139. 

(A)  6  Sc  ,  N.  R.,  823. 
▼OL.  8.  21    L 
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E.  T.  1858.  tt^ay  Co.  y.  Barren  (a) ;  HaU  ▼.  Granikam  Camai  Co.  (b) ;  Blak- 

. man  v.  Glamorganshire  Canal  Co.  (c) ;  Parker  ▼.  Great  WaUn 

*'^"  Railway  Co.{d)\  7  &  8  Ftc.,  c.  85  ;  1  &  2  IF.  4,  c-  Ixix  (localaod 

D.  &  w.  personal)  ;  9  &  10  Ftc,  c.  ccziii  (local  and  personal). 

BAULWAT.  ^  ,        , 

Cur.  ad.  wuL 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Coart 
May  8.  This  was  an  action  by  the  plaintiff  Rice  against  the  Dablin  and 

Wicklow  Railway  Company,  in  which  the  complaint  against  them 
was  for  refusing  to  carry  the  plaintiff  from  Merrion  to  Westlaod- 
row,  at  the  fare  for  which,  he  alleges,  he  ought  to  have  been  eoa- 
▼eyed,  and  for  demanding  the  sum  of  one  halfpenny  more  thu 
the  legal  fare.  There  is  another  count  for  money  had  and  received, 
wherein  the  plaintiff  seeks  to  recover  back  the  said  halfpeoaj 
from  the  said  Company.  To  this  summons  and  plaint  the  Compuy 
have  pleaded  as  follows. — [His  Lordship  stated  the  nature  of  the 
defence.] — The  plaintiff  has  demurred  to  this  defence.  The  qaestioD 
here  is,  whether  the  Company  has  or  has  not  a  right  to  charge  a  pas- 
senger, in  respect  of  a  fraction  of  a  mile,  on  a  parliamentary  traio, 
conveying  a  passenger  a  distance  exceeding  two  and  under  three 
miles  ?  It  is  not  alleged  that  this  question  is  one  of  great  consequence 
to  Rice  himself,  but  still  it  is  of  some  importance  to  the  Companj, 
as  to  whether  they  are  justified  in  charging  two  pence  halfpenny 
upon  this  portion  of  their  line,  or  should  convey  the  passengen 
for  two  pence  ?  That  depends  upon  the  construction  of  the  7  &^ 
Ftc,  c  85,  s.  6,  which  is  as  follows : — **  That  whereas  it  is  e3^ 
"  dient  to  secure  to  the  poorer  class  of  travellers  the  means  of 
**  travelling  by  Railway  at  moderate  fares,  and  in  carriages  in  which 
^*  they  may  be  protected  frY>m  the  weather,  it  is  enacted  that  all 
"  passenger  Railway  Companies,  which  shall  have  been  incorporated 
**by  any  Act  of  the  present  Session,  or  which  shall  be  hereafter 
**  incorporated,  or  which,  by  any  Act  of  the  present  or  any  fatore 
**  Session,   have  obtained  or  shall  obtain,  directly  or  iDdirectI/» 

(a)  3  M.  &  Gr.  956. 

(6)  13  M.  &  W.  127 ;  S.  C.  14  M.  &  W.  880. 

(r)   I  M.  &  K.  102.  (</)  8  Sc,  N.  R.,  870. 
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"any  extension  or  amendment  of  the  powers  conferred  on  them  £.  T.  1868. 
»' respectively,  by  their  previous  Acts,  or  have  been  or  shall  be 
'^  authorised  to  do  any  act  unauthorised  by  the  provisions  of  such 
"  previous  Acts,  shall,  by  means  of  one  train  at  the  least,  to  run 
"  along  their  Railway,  from  one  end  to  the  other  of  each  trunk 
"  branch,  &c.,  belonging  to  or  leased  by  them,  so  long  as  they  shall 
*' continue  to  carry  other  passengers  over  such  trunk,  &c.,  once 
'^at  the  least  each  way,  on  every  week-day,  except  Christmas- 
**  day  and  Good  Friday,  &c.,  provide  for  the  conveyance  of  third- 
''clasB  passengers  to  and  from  the  terminal  and  other  ordinary 
"  passenger  stations  of  the  Railway,  under  the  obligations  contained 
*'in  their  several  Acts  of  Parliament,  &c.,  &c. ;  and  also  subject 
*'  to  the  following  conditions,"  &c.  One  of  these  is : — "  The  fare 
"or  charge  for  each  third-class  passenger  shall  not  exceed  one 
"penny  for  each  mile  travelled/'  The  question  is,  whether  the 
fare  here  charged  exceeds  one  penny  for  every  mile  travelled? 
Now,  the  number  of  miles  actually  travelled  is  only  two  miles  and 
a-half.  Therefore, /^mayocte  the  fare  does  exceed  the  standard; 
for  it  exceeds  the  number  of  miles  actually  travelled;  and  then  the 
question  arises,  whether  we  are  at  liberty  to  incorporate  with  that 
section  a  provision  that,  for  a  portion  of  a  mile,  the  Company  may 
charge  a  proportional  part  of  the  penny ;  for  example,  for  two  miles 
and  a-half,  a  fare  of  two  pence  halfpenny?  In  order  to  giye  a  strict 
construction  to  the  Act,  and  favourable  to  the  plaintiff,  we  have 
been  referred  by  Mr.  Macartney  to  a  number  of  cases  which  estab- 
lish this  principle,  that  such  enactments  are  to  be  constructed  most 
strictly  against  a  public  Company,  as  in  the  case  of  Acts  of  Parlia- 
ment imposing  taxes  on  the  subject.  It  ia  not  necessary  to  refer  to 
these  cases  in  detail;  the  principle  is  well  established.  The  only 
question  arising  thereon  is,  with  respect  to  the  proper  application  of 

it ;  and  upon  this  I  need  only  observe  that  it  seems  to  be  applied 

* 

more  strongly  in  each  successive  ca%e;  so  that,  in  point  of  fact, 
it  lies  upon  the  Company  to  show,  either  by  express  enactment  or 
by  necessary  implication,  that  such  a  charge  is  authorised  to  be 
made.  But  it  is  said  that  the  power  of  imposing  this  charge  is 
incorporated  by  a  former  special  Act  into  the  general  Act  in  ques- 
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E.  T.  1858.  tioD,  whereby  the  receipt  of  the  fare  by  the  Company  was  UwfoL 

The  1  &  2  rr.  4,  c.  Ixix,  was  the  special  Act  of  the  CompaDj, 

at  the  time  of  the  passing  of  the  general  Act ;  and  it  is  clear  that 

2>.  &  w.       at  that  time  the  Company  had  not  come  under  the  proTisions  of 

the  latter,  inasmuch  as  they  were  in  full  operation  under  the  fonner 

Act.     It  has  been  truly  stated  that  the  9  &  10  Vie^  c.  ccxiii,  iooor- 

porated  with  itself  the  provisions  of  the  1  &  2  IF.  4,  c  hdx,  and 

that  the  Company  are  therefore  at  liberty  to  refer  to  any  provisioo 

•  in  the  1  &  2  IF.  4,  bearing  on  the  present  case.     By  section  122  of 

the  1  «&  2  W.  4,  c.  Ixiz,  it  is  enacted  that,  *'  It  shall  be  lawful  for  the 

"  said  Company,  from  time  to  time,  and  at  all  times  hereafter,  to 

«^  demand,  receive  and  recover,  to  and  for  the  use  and  benefit  of 

*Uhe  said  Company,  &c.,  any  tolls  not  exceeding  the  following; 

**  that  is   to  say,   for  every  person  passing  in  or  upon  any  such 

'^carriage,  for  any  distance  not  exceeding  five  miles,  the  sum  ofooe 

"shilling ;  for  any  distance  not  exceeding  ten  miles,  the  sum  ofooe 

"shilling  and  sixpence,''  &c.,  &c.      Then  follows  section  123,  which 

enacts,  "  That  in  all  cases  where  there  shall  be  a  fraction  of  a 

"mile  in  the  distance,  which  any  waggon,  cart  or  other  carriage 

"shall  pass  upon  the  said  Railway,  the  rates  of  tonnage  or  toll, 

"which  shall   be  demanded  and   taken,   shall    be   after  the  rate 

"of  the  number  of  quarters  of  a  mile  which  the  said  waggom 

"  &c.,  shall  have  passed ;  and  where  there  shall  be  a  fraction  of 

"  a  quarter  of  a  mile,  such  fraction  shall  be  deemed  and  considered 

"  as  a  full  quarter  of  a  mile."     That  section  has  no  application  to 

the  case  of  passengers,   but  only  to  that  of  heavy  goods.    Tbe 

only  provision  relating  to  passengers  is  that  about  the  five  miles. 

The  9  «&  10  Vie.y  c.  ccxiii,  incorporates  the  provisions  of  the  1&d<^ 

2  W.  4,  c.  Ixix,  and  also  those  of  the  8  &  9  Fic,  cc.  18  &  20;  and  bj 

the  31st  section   it  is  provided   that : — "  For  articles  or  persons 

"  conveyed  on  the  Railway  for  a  less  distance  than  six  miles,  the 

"Company  may  demand  toll^  and  charges  as  for  six  miles;  fort 

"  fraction  of  a  mile  beyond  six  miles,  or  for  any  greater  number  of 

"  miles,  the  Company  may  demand  tolls  and  charges  as  (or  one 

"  mile  :*'  thus  embodying,  to  a  considerable  extent,  the  terms  of  the 

former  Act,  but  likewise  expressly  providing  that  the  Comply 
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may, charge  a  proportional  rate  for  every  fraction  of  a  mile,  how-  E.  T.  1B58. 

CommonPUiu, 
ever  short,  over  six  miles,  and,  that  for  any  distance  under  that 

limit,  they  may  charge  as  for  the  full  distance  of  six  miles.     But 
then  this  same  Act  of  Parliament  contains  an  express  provision  in 
8.  28,  that  nothing  therein  contained  shall  be  held  to  exempt  the 
Company  from  the  provisions  of  the  7  &  8  Vie.^  c.  85,  and  the  other 
general  Acts.     Accordingly,  though  this  Act  of  Parliament  autho- 
rises the  Company,  for  each  ordinary  passenger  train,  to  charge  for 
the  entire  six  miles,  irrespective  of  the  distance  actually  travelled, 
the  same  expressly  provides  that,  for  the  parliamentary  train,  a 
charge  shall  be  made  of  a  penny  for  each  distinct  mile ;  and  thus 
the  very  Act  upon  which  the  Company  relies  only  entitles  them  to 
charge  for  such  parliamentary  trains  one  penny  per  mile,  and  makes 
no  provision  for  charging  for  a  portion  of  a  mile,  as  in  the  case  of 
ordinary  passenger  trains.      Therefore,  we  cannot  entertain   any 
doubt   that,  according   to   the  ordinary  rules  of  construction,  the 
plaintiff  has  a  right  to  maintain  his  action  in   the   present  case, 
and  that  the  Company  were  not  justified  in  making  this  charge. 
It  was  urged  that  if  the  plaintiff's  construction  be  the  correct  one, 
this  inconvenience  would  result,  that  parties  would  be  entitled  to 
travel  free  between  certain  stations  upon  the  Dublin  and  Kingstown 
line,  which  do  not  amount  to  a  mile  in  length.     Upon  that  subject 
we  offer  no  opinion ;  but  should  such  supposed  inconvenience  in  fact 
exist,  we  cannot  help  it ;  we  merely  decide  that  there  is  nothing  in 
the  Acts  of  Parliament  to  give  the  Company  a  right  to  charge,  for 
conveyance  in  a  parliamentary  train,  in  respect  of  a  distance  ex- 
ceeding two  and  less  than  three  miles. 

This  demurrer  must  therefore  be  allowed. 

Demurrer  allowed. 


Macartney  having  applied  to  the  Court  to  certify  for  full  costs, 
under  16  &  17  Vie.,  c.  113,  s.  243,  and  General  Rule  103^ 

MONAHAN,  C.  J. 

The  section  of  the  Act  of  Parliament  to  which  you  refer  reduces 
the  amount  of  the  plaintiff's  costs  in  case  he  recoyer  under  a  cer- 
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B.  T.  1858.  tain  amoant,  **  unless  the  action  has  been  brought  for  the  porpoie 
of  trying  a  right  to  property  more  extensive  than  the  sum  sued 
for/'  It  seems  to  contemplate  that  howeyer  small  may  be  the  som 
recovered,  in  case  the  action  has  been  brought  to  try  a  right  to 
property,  the  same  amount  of  costs  are  to  be  taxable  as  in  ordinaij 
cases.  Then  the  103rd  Rule  provides,  that  when  the  case  is  uied 
at  Nisi  Prius,  the  proper  person,  time  and  place  for  grantiog  tk 
application,  is  the  presiding  Judge  at  the  conclusion  of  the  ^m 
Prius  trial.  This  Rule  does  not  apply  to  the  case  now  before  ue, 
which  must  depend  altogether  upon  the  true  conatruction  of  tbe 
Act.  The  parties  must,  in  the  first  place,  go  before  the  Tsxing- 
master,  and  take  his  opinion  ;  and  if  either  are  then  dissatisfied  with 
his  decision  on  the  construction  of  that  section,  as  relating  to  this 
case,  it  is  competent  for  such  party  to  come  back  to  this  Court,  aod 
have  the  matter  considered  upon  motion  to  review  tbe  taxation  of 
the  costs ;  but  we  should  not  now  interfere.  * 


*  In  conBeqaence  of  the  abore  dedaion,  an  Act  of  Parliament,  21  &  22  Fie.. 
c  75»  was  paaeed  during  last  Sessioii,  and  received  the  Boyal  aaaent  on  the  dud  of 
August  1856.  It  is  entitled,  "An  Act  to  amend  the  Laws  relating  to  Cbe^ 
Trains,  and  to  restrain  the  exercise  of  certain  powers  by  Canal  Compuiet. 
being  also  Railway  Companies." 

The  preamble  recites  the  7  &  8  Vic^  c  85;  ands.  1  enacts  that  "When  ^ 
distance  travelled  by  any  third  class  passenger  by  any  train  run  in  compUa&ce 
with  the  provisions  relating  to  cheap  trains  contained  in  the  said  Act  of  7  u<^ 
8  Fie.,  c  85,  is  a  portion  of  a  mile,  and  does  not  amoant  to  one  mile,  the  ftn 
for  sach  portion  of  a  mile  may  be  one  penny ;  or  when  such  distance  amounts  to 
one  mile,  or  two  or  more  miles,  and  a  portion  of  another  mile,  the  &re  or  charge 
for  such  portion  of  a  mile,  if  the  same  amounts  to  or  exceeds  one  half  mile,  m>y 
be  one  halfpenny ;  provided  always,  that  for  children  of  three  years  and  upwards, 
but  under  twelve  years  of  age,  the  fare  or  charge  shall  not  exceed  half  the  cbaige 
for  an  adult  passenger." 

Section  2 : — "  After  the  passing  of  this  Act,  no  fare  heretofore  charged  to  or 
received  from  any  third  class  passenger  by  any  such  train  as  aforesaid  shall,  is 
any  proceedings  to  be  hereafter  instituted,  be  deemed  to  have  exceeded  the  rate 
prescribed  in  such  case  by  the  said  Act,  7  &  8  Ftc.,c.85,  if  the  same  shall  oo< 
haye  exceeded  the  rate  of  one  farthing  for  each  entire  quarter  of  a  mile  travelled." 
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H.  T.  1858. 

CommohPleas. 


KEYS 

V. 

BELFAST  AND  BALLYMENA  RAILWAY  COMPANY, 

Jan,  22,23. 
THE  LONDONDERRY  AND  COLERAINE  RAILWAY  CO.       Jfe6. 1. 

and  WILLIAM  M*CORMICK.  T.  T.  1 858- 

Mojf  ox. 
June  If  3,  10. 

This  was  an  action  by  the  plaintiff  against  the  Belfast  and  Bally-  A  saed  the  B, 

and  B.    Bail- 

mena  Railway  Company,  the  Londonderry  and  Colendne  Railway  way  Company, 

the  L.  and  C. 

Company  and  William  M'Connick,  who  were  sued  as  joint  defend-  Bailway  Com- 

ants.     The  summons  and  plaint,  in  substaSice,  alleged  that  the  m^.\  jointly^ 
defendants  were  possessed  of,  and  common  carriers  upon,  certain  carrien,   for 

Railways  in  Ireland,  to  wit,  a  Railway  from  Belfast  to  Coleraine,  ^Jjng^* 

containing 
watches,  which 
he  was  carrying  with  him  as  personal  Inggage,  he  being  a  second-class  passenger, 
traTolling  from  B.  to  L.,  npon  a  through  ticket.  The  defendants,  amongst  ouer 
defences,  pleaded  that  they  were  entitled  to  the  protection  of  the  Carriers  Acts 
(11  G.  4  and  I  IF.  4,  c  68),  and  that  the  plaintiff  had  not  made  the  requisite  deda- 
ration,  as  to  the  contents  of  die  parcel ;  to  which  the  plaintiff  replied  that  the  loss  was 
occasioned  by  the  felony  of  the  servants  of  the  defendants.  They  also  pleaded  that 
the  plaintiff  was  only  entitled  to  cany  personal  Inggage,  and  that  the  case  in  question 
did  not  come  within  that  description ;  to  which  the  plaintiff  replied  that  its  appear- 
ance was  such  as  manifestly  to  indicate  that  it  contained  merchandise,  to  wit, 
watches,  and  not  personal  luggage,  and  that  the  defendants  received  it  without 
objection  or  inquiry,  and  without  demanding  extra  remuneration.  It  appeared  at 
the  trial  that  the  case  had  been  lost  on  the  part  of  the  journey  between  B.  and  L., 
which  was  owned  exclusively  by  the  L.  and  C.  Railway  Company ;  that  plaintiff 
was  prevented,  by  a  servant  of  the  L.  and  C.  Company,  from  carrying  the  case  in  the 
same  carriage  with  himself,  on  the  pretence  that  the  luggage-van  was  tiie  proper 
place  for  its  conveyance ;  that  the  mterference  of  the  servant  was  no  part  of  his 
duty ;  that  the  case  was  not  afterwards  forthcoming,  and  that  he  subsequendy 
denied  all  knowledge  of  the  transaction.  A  question  having  been  left  to  the  jury, 
they  found  that  a  felony  had  been  committed. — Held,  that  £ere  was  evidence  to  go 
to  the  jury,  of  a  felonious  taking  of  the  goods. 

The  jury  having  found  that  the  case  manifestly  contained  merchandise,  but  not 
watches,  a  finding  on  the  issue  was  directed  to  be  entered  for  the  plaintiff,  Uie  Court 
being  of  opinion  that  the  particular  description  of  meichandise  was  not.  the  gist  of 
the  replication. 

It  appearing  that  W.  M*C.  was  in  no  respect  identified  with  the  transaction,  a 
verdict  was  directed  in  his  favour.  Upon  a  motion  to  arrest  the  judgment  against 
the  Railway  Companies,  in  consequence  of  the  acquittal  of  one  of  ue  co-defend- 
ants— HeM  that,  although  the  action  was  partly  in  form  ex  eontradUt  yet,  inasmuch 
as  the  substantial  cause  of  action  was  the  breach  of  an  implied  duty,  the  suit,  not- 
withstanding the  acquittal  of  one  defendant,  was  maintainable  against  the  others. 

HeldaUo,  that  the  issuing  of  a  through  ticket  was  evidence  of  such  a  joint  oon^ 
tract  on  the  part  of  the  several  parties  who  shared  in  the  price  paid  therefor,  as 
would  render  them  liable  for  misadventures  upon  any  portion  of  the  journey,  not- 
withstanding that  the  place  where  the  loss  occurred  was  exclusively  owned  by  some 
one  of  the  parties,  and  that  it  was  occasioned  by  the  acts  of  his  servants. 


166  COMMON  LAW  REPORTS. 

H.  T.  1868.  and  a  Railway  from  Coleraine  to  Londonderry;  that  the  plaintifi;«t 
the  request  of  the  defendants,  became  a  second  class  passenger  on  the 


said  Railway,  to  be  carried  from  Belfast  to  Londonderry,  upon  a  ce^ 
BELFAST      tain  through  ticket  given  to  the  plaintiff  by  the  defendants,  for  mooej 


BAIIiWAT. 


and    reward,    to   wit,   ten   shillings  ;    that  one   Thomas  ConoUy 
was  a  servant  upon  and  the  guard  of  the  Railway  train  by  which 
the  defendants   were  conveying  the  plaintiff,   and  by  which  the 
plaintiff  was  travelling  upon  the  part  of  the  said  journey  between 
Coleraine  and  Londonderry ;  that  said  T.  Conolly,  acting  as  sDch 
guard  of  the  train  by  which  the  plaintiff  was  carried   upon  said 
part  of  the  journey  between  Coleraine  and  Londonderry,  reqoiied 
of  the  plaintiff  to  deliver  to  him,  as  such  guard,  a  certain  travelling 
case  of  the  plaintiff,  which  the  plaintiff  was  carrying  with  him  upon 
said  journey,  in  order  'that  the  same  might  be  carried  in  a  certain 
compartment  of  a  carnage  in  said  train,  appropriated  to  the  con- 
veyance of  the  luggage  and   goods   to  be  carried   by  said  train; 
that,  in  compliance  with  said  requisition  of  said  Conolly,  so  acting 
as  such  guard,  the  plaintiff  delivered  to  him  the  said  travelling- 
case,  containing  certain  goods   and  chattels  of  the   plaintiff,  viz^ 
188  gold  watches,  of  the  value  of  £1860,  and  ten  silver  watches, 
of  the  value  of  £30,  the  whole  amounting  in  value  to  £1890,  which 
case,  and  the  watches  therein  contained,  were  to  be  safely  carried 
to  the  end  of  the  said  journey  at  Londonderry,  and  to  be  there 
delivered  to  the  plaintiff  by  the  defendants,  pursuant  to  their  con- 
tract and  duty,  as  carriers  in  that  behalf.      That  it  was  the  dutj 
of  defendants  safely  to  carry  said  travelling-case  and  watches  to 
the  end  of  said  journey,  and  there  to  re-deliver  the  same  to  the  said 
plaintiff,  so  being  such  passenger  as  aforesaid.     That  plaintiff  do]/ 
paid  his  fare  to  defendants  for  being  so  carried,  and  duly  performed 
all  things  on  his  part,  &c.  (general  averment  of  performance  of  all 
conditions  precedent).    That  Conolly,  as  such  guard,  took  said  goods 
into  his  care  and  charge,  on  the  portion  of  said  journey  between 
Coleraine  and  Londonderry ;  and  defendants,  by  the  hands  of  said 
guard,  received  the  said  goods,  for  the  purpose  of  being  convejed 
on   said  portion  of  said  journey  from  Coleraine  to  Londondenj' 
That  the  said  train  duly  arrived  at  Londonderry,  and  that  the 
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plaintiff  thereupon  demanded  of  the  defendants,   by  Conollj  and  H.  T.  1858. 
other  senrants  of  the  defendants,  the  said  travelling-case  and  watches,     ^'"'"^    ^*^ 
and  required  of  the  defendants,  bj  their  said  servants,  to  re-deliver 
same  to  plaintiff,  according  to  the  duty  and  contract  of  the  defend- 
ants in  that  behalf ;  yet  the  defendants,  not  regarding  their  duty, 
refused  so  to  do,  &c.^Special  damage. 

The  second  count  was  in  detinue  for  the  case  and  watches.  The 
third  count  complained  of  the  loss  of  the  plaintiff's  property  through 
the  breach  of  contract  of  the  defendants,  without  reference  to  the 
acts  of  their  servants  ;  and  also  alleged  that  they  received  the 
goods  in  question,  to  be  carried  as  part  of  plaintiff's  luggage. 
The  fourth  count  was  in  trover,  for  the  conversion  of  the  articles. 
The  fifth  count  was  founded  upon  an  alleged  contract  between 
plaintiff  and  defendants,  to  take  due  and  reasonable  care  in  and 
about  the  conveyance  and  re-delivery  of  the  goods,  and  complained 
that  the  same  were  not  accordingly  re-delivered  to  the  plaintiff. 
The  summons  and  plaint  was  indorsed  with  the  particular  descrip- 
tions of  the  watches  in  question. 

The  several  defendants,  having  severed  in  their  defences,  pleaded 
as  follows: — The  Belfast  and  Ballymena  Railway  Company  tra- 
versed the  several  material  allegations  in  the  summons  and  plaint ; 
and  they  further  pleaded  to  the  first,  third  and  fifth  paragraphs, 
that  the  defendants  were  common  carriers,  on  certain  Railways,  of 
passengers,  for  certain  fares,  and  also  of  merchandises,  at  certain 
rates,  &e. ;  that  such  Railway  passengers  were  entitled  to  carry 
with  them  their  personal  luggage,  free  of  charge  in  respect  thereof, 
over  and  above  the  fares  payable  for  themselves,  but  were  not 
entitled  to  carry  with  them  any  merchandise,  without  paying  for 
the  carriage  of  the  same  as  merchandise,  of  which  the  plaintiff 
had  notice.  That  plaintiff,  on  the  occasion  in  question,  was  a 
passenger  on  the  said  Railway,  and  took  with  him  said  travelling- 
case  and  its  contents,  as  his  personal  luggage,  and  without  paying 
any  fare  or  sum  of  money  for  the  carriage  of  the  same;  that 
said  case  and  contents  constituted  merchandise,  of  which  plaintiff 
had  notice,  but  of  which  defendants  had  no  notice  or  knowledge 
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H.  T.  1858.  whatsoever;  and  that,  save  as  aforesaid,  the  said  case  and  contents 
were  not  reoeiTed  by  defendants,  as  common  carriers  or  otherwue. 
They  further  pleaded  to  the  aboTc  paragraphs  or  ooonts  of  tbe 
summons  and  plaint,  so  far  as  the  same  related  to  the  watches  cob- 
tained  in  said  case,  that  said  case  and  its  contents  were  deliTeredto 
defendants,  being  common  carriers  by  land,  for  hire,  sabseqnentljto 
the  passing  of  the  U  G.4,  and  1  IT.  4,  c.  68  (an  <'Act  for  the  more 
**  effectual  protection  of  Mail  (Contractors,  Mail-coach  Propriecois 
''  and  Common  Carriers  for  hire)."    That  the  said  traTeUing-ease 
contained  watches,  as  mentioned,  of  a  value  exceeding  £10,  such 
watches  being  amongst  the  articles  enumerated  in  the  Ist  seetioi 
of  the  said  statute ;  that,  before  and  at  the  time  of  the  deUverj 
of  the  said  case  and  its  contents  to  the  defendants  as  such  carrien, 
a  notice    pursuant  to  said  Act,  and  containing  a  statement  of 
increased  charges,  to  be  paid  for  the  carriage  of  such  articles  is 
aforesaid,  including  watches  as  aforesaid,  was  affixed,  in  legible 
characters,  in  a  public  and  conspicuous  part  of  the  office,  wbeie 
the  said  case  and  goods  were  received  by  defendants,  at  the  ter- 
minus of  the  said  Belfast  and  Ballymena  Railway  Company  st 
Belfast.     That  said  case  and  goods  were  delivered  to  defendants 
to  accompany  the  person  of  plaintiff,  being  then  a  passenger  in 
certain  public  conveyances  of  defendants,  at  the  terminus  aforesaid; 
that  the  value  of  the  said  case  and  goods  was  not  previonslj  to, 
or  at  the  time  of  the  delivery,  declared  by  the  plaintiff,  nor  anj 
other  person,  nor  any  increased  charges,  pursuant   to  the  notice 
so  affixed  as  aforesaid,  or  otherwise,  in  respect  thereof,  paid,  or 
engaged  or  offered  to  be  paid,  by  plaintiff  or  any  other  person; 
and  that  the  non-delivery  of  the  said  goods  complained  of  was 
by  reason  of  the  same  being  lost  by  defendants  out  of  their  posses- 
sion, while  the  same  were  upon  the  said  Railways  of  defendants, 
«nd  in  their  possession,  and  under  their  care,  as  such  carriers  bj 
land  as  aforesaid,  and  that,  save  as  aforesaid,  the  said  case  and 
goods  were  not  delivered  to  or  received  by  the  defendants  aa 
common  carriers,  or  otherwise.     They  further  pleaded  a  defence 
similar  to  the  last,  but  omitting  the  allegation  of  the  posUog  « 
the  notice  af  the  terminus. 
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The  Londonderry  and  Goleraine    Railway  Company  and  the  H.  T.  1858« 
defendant  M^Cormick  severally  pleaded  defences,  in  substance  cor- 
responding with  the  preceding,   with  the  additional  averment  in 
the  defences  under  the  Carriers  Act,  that  the  loss  was  accidental, 
and  without  the  gross  negligence  of  the  defendants. 

The  plaintiff  replied  to  the  above  defences,  traversing  the  aver- 
ments of  accidental  loss ;  and,  with  respect  to  the  first  and  second 
defences  of  the  Londonderry  and  Coleraine  Railway  Company,  the 
seventh  and  eight  defences  of  M'Cormick,  and  the  fourteenth  and 
fifteenth  defences  of  the  Belfast  and  Ballymena  Railway  Company 
(which  were  founded  on  the  Carriers  Act),  he  alleged  that,  whilst 
said  goods  were  in  the  custody  and  possession  of  defendants,  as 
common  carriers,  the  same  were  feloniously  stolen,  taken  and  carried 
away,  by  a  servant  then  in  the  employ  of  the  defendants,  the  name 
of  which  servant  is  to  the  plaintiff  unknown. 

He  further  replied  to  the  sixth,  twelfth  and  thirteenth  defences  of 
the  Belfast  and  Ballymena  Railway  Company,  the  third  defence  of 
'the  Londonderry  and  Coleraine  Railway  Company,  and  the  ninth 
defence  of  M^Cormick  ;  and,  as  to  so  much  of  the  eighth  and  tenth 
defences  of  the  Londonderry  and  Coleraine  Railway  Company  as  aver- 
red that  said  Company  had  no  notice  of  the  contents  of  the  said  case, 
and  that  the  same  were  unknown  to  them,  that  said  case  was 
in  appearance  and  in  fact  fit  and  proper  for  the  conveyance  of, 
and  manifestly  did  contain,  such  merchandise,  to  wit,  watches,  and 
not  personal  luggage,  as  in  the  summons  and  plaint  mentioned, 
and  that  there  was  not  any  improper  concealment  or  fraud  on  the 
part  of  the  plaintiff,  touching  said  travelling-case ;  that  defendants 
received  said  case  and  watches  as  a  part  of  the  personal  luggage 
of  the  plaintiff,  and  without  making  any  objection  thereto,  and 
without  demanding  any  extra  remuneration  from  the  plaintiff 
for  the  carriage  of  such  case  and  watches,  and  without  making 
inquiry  of  the  plaiptiff  touching  the  value  of  the  contents  of  said 
case. 

The  defendants  severally  rejoined,  denying  the  felony  of  their 
servant,  and  also  alleging  that  said  travelling-case  was  not  in 
appearance  and  in  fact  fit  and  proper  for  the  conveyance  of,  nor 
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H.  T.  1858.  did  it  manifestly  contain,  such  merchandise  as  therein  alleged,  ud 
that  there  was  improper  concealment  on  the  part  of  the  pltiotiC 
touching  said  case. 

Upon  these  pleadings  the  following  issaes  were  settled :— Fim. 
Whether  the  said  case  and  watches  were  lost,  as  in  the  thiiteenih 
and  fourteenth  defences  of  the  defendants,  the  Belfast  and  B«Dj- 
mena  Railway  Company,  the  second  defence  of  the  defendants,  tbe 
Londonderry  and  Coleraine  Railway  Company,  and  the  dgbtb 
defence  of  William  M'Cormick,  alleged  ? 

Second*— Whether  the  said  case  and  watches  were  accide&tij 
lost,  and,  if  so,  without  the  gross  negligence  of  the  defeoduts 
the  Londondeny  and  Coleraine  Railway  Company,  as  in  their  fiist 
defence  alleged? 

Third*-— Whether  the  said  case  and  watches  were  accidently  lut, 
and,  if  so,  without  the  gross  neglect  and  negligence  of  the  defend- 
ant William  M'Cormick,  as  in  the  seventh  defence  alleged  ? 

Fourth. — Whether  the  said  case  or  package  and  watches  vere 
feloniously  stolen,'  &c.,  hy  a  servant  then  in  the  employment  of  the 
defendants,  whilst  the  said  case  and  watches  were  in  the  costod; 
and  possession  of  the  defendants,  as  common  carriers  ? 

Fifth. — ^Whether  the  said  case  was,  in  appearance  and  in  fac^  ^^ 
and  proper  for,  and  manifestly  did  contain,  merchandise,  as  in  tbe 
last  replication  alleged  ? 

Sixth. — Whether  there  was  improper  concealment  on  the  part  of 
the  plaintiff,  touching  said  case,  as  in  the  last  rejoinder  of  tb 
defendant  William  M'Cormick,  and  the  Londonderry  and  Colenioc 
Railway  Company,  alleged  ? 

Seventh. — Whether  tbe  defendants,  or  any  and  which  of  then, 
detained  from  the  plaintiff  the  said  case  and  watches  ? 

Eighth. — Whether  the  defendants,  or  any  or  which  of  thesii  con- 
verted the  said  case  and  watches  to  their  own  use  ? 

Ninth. — Whether  the  defendants,  or  any  or  which  of  them,  wa« 
common  carriers  upon  the  said  Railways,  or  any  or  which  of  ih^ 
as  in  the  said  plaint  alleged  ? 

Tenth. — Whether  the  plaintiff  became  a  passenger  on  said  Rtu* 
ways,  and  paid  money  for  his  said  ticket  to  the  defendants,  or  aoj  « 
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which  of  them,  as  in'  the  pkint  alleged  ? 

Eleventh. — Whether  the  plaintiff  was  required  to  deliver,  and  did 
deliver,  to  the  said  Thomas  ConoUy  the  said  case  and  watches,  as  in 
the  plaint  alleged? 

Twelfth. — Whether  the  defendants,  or  any  and  which  of  them, 
contracted  with  the  plaintiff,  as  in  the  plaint  alleged? 

Thirteenth. — Whether  the  defendants,  or  any  and  which  of  them, 
were  guilty  of  gross  negligence,  as  in  the  said  plaint  alleged  ? 

The  action  came  on  to  be  tried  before  Monaban,  C.  J.,  at  the 
Sittings  after  Trinity  Term  1857,  when  the  following  facts  appeared 
in  evidence  : — The  plaintiff  was    a    commercial  traveller,  doing 
business  for  the  eminent  watch-making  firm  of  Mottu  of  Greneva. 
On  the  1st  of  December  1856,  he  took  a  second  class  through  ticket 
at  the  station  of  the  Belfast  and  Ballymena  Railway  Company  at 
Belfast,  as  a  passenger  from  Belfast  to  Derry,  having  with  him  a  « 
portmanteau,  bag,  hat-case,  and  two  cases  of  watches,  which  he  had 
brought  in  the  omnibus  from  the  hotel.     On  taking  his  ticket,  a 
Railway  porter  carried  the  portmanteau   from  the  omnibus;   the 
plaintiff  carried  one  case,  and  the  boots  from  the  hotel  the  other 
case,  until  he  got  his  ticket.    The  plaintiff  then  deposited  one  under 
the  seat  of  the  carriage  ;  the  Railway  porter  pushed  the  other  under 
the  seat,  but  which,  he  could  not  recollect.     He  reached  Coleraine 
at  half-past  seven  o'clock  that  evening ;  saw  the  case  taken  out  of 
the  carriage,  and  subsequently  saw  it  in  the  omnibus  which  con- 
veyed him  from  the  terminus  of  the  Portrush  Railway  to  the 
terminus  of  the  Londonderry  and  Coleraine  Railway.     On  arriving 
at  the  latter,  he  took  both  cases  out  of  the  omnibus,  and  went  with 
them  in  his  hands  to  the  door  of  a  second-class  carriage ;  put  the 
grey  cdse  into  the  carriage,  and  was  in  the  act  of  putting  in  the 
black  case  (the  loss  of  which  was  complained  of),  when  a. man 
named  Thomas  ConoUy,  a  guard  belonging  to  the  Company,  said 
that  the  luggage  must  he  put  into  the  van,  and  took  up  the  Uack 
case.    The  plaintiff  saw  him  put  the  case  into  the  compartment  of 
a  carriage,  and  remonstrated  with  him,  saying  it  was  not  the  van, 
but  ConoUy  said  that  it  was  the  place  for  the  luggage,  and  turned 
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H.  T.  1858.  a  lantern  upon  it.  The  train  reached  Deny  at  ten  o'clock,  andtiie 
plaintiff,  having  gone  to  the  compartment,  found  that  the  door  bad 
been  opened,  and  the  case  was  missing.  He  asked  ConoUj  for  the 
BELFAST  case;  Conollj  replied,  ''What  case?''  The  plaintiff  said,  '*Tbe 
case  you  put  with  my  portmanteau  before  starting  from  Colenioe.' 
ConoUj  said  that  he  knew  nothing  of  it,  but  that  a  persoo  M 
gone  forward  with  a  case.  A  man  went  after  him,  but  found  that 
the  case  was  not  his.  He  taxed  Conolly  with  knowing  somethio^  d 
his  case ;  ConoUy  said  that  if  his  case  had  been  there  he  would  have 
it.  The  plaintiff,  the  next  day,  went  to  Coleraine  with  a  person 
named  Williams,  to  seek  for  the  case,  but  in  vain.  The  pkintif 
also  proved  the  value  of  the  contents  of  the  case.  Upon  his  croas- 
examination,  it  appeared  that  he  never  told  Conolly  of  the  valoe  of 
the  case ;  that  there  was  another  traveller  in  the  omnibus,  who  got 
out  at  Derry  ;  and  that  between  Coleraine  and  Derry  there  had 
.  been  several  passengers  in  the  carriages.  Messrs.  West  and  Water- 
house,  silversmiths,  were  severally  examined  to  prove  the  fitness  of  the 
case  for  the  carriage  of  watches,  and  that  its  contents  could  be  told 
from  its  weight  and  appearance.  A  Mr.  Lane  likewise  proved  that 
he  travelled  on  the  occasion  in  question,  from  Ballymena  to  Deny; 
that  he  recollected  some  one  at  Derry  demanding  a  case  or  valise 
from  Conolly,  and  saying  to  him,  *'  This  comes  of  your  not  letting 
me  take  the  case  with  me*  at  Coleraine.''  Conolly  told  him  to  look 
at  the  other  luggage  on  the  platform.  Further  evidence  was  given 
to  show  that  plaintiff  had  at  the  time  charged  Conolly  with  ha?iiig 
taken  possession  of  the  case,  but  the  Lobd  Cbixf  Justice  refused 
to  admit  evidence  of  the  replies  made  by  Conolly  upon  the  serenl 
occasions. 

The  plaintiff's  case  having  closed,  the  Lord  Chief  Justice  wis 
called  upon  to  nonsuit  the  plaintiff,  on  the  ground  that  he  had  giVen 
no  evidence  of  a  felonious  taking  by  any  servant  of  the  Comp>iiJi 
but  his  Lordship  refused  to  do  so,  reserving  leave  to  enter  a  nonsniti 
if  the  Court  above  should  think  that  he  ought  to  have  dose  so. 
Counsel  for  each  of  the  defendants  then  stated  the  cases  of  t,^^ 
several  clients.  Evidence  was  given  on  the  part  of  M'Cormick  to 
show  that  he  was  no  further  connected  with  the  line  of  Raiiwaj  id 
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question  than  as  owner  of  the  rolling  stock  on  the  Londonderry  and  H.  T.  1858. 
Coleraine  line,  for  which,  he  received  a  weekly  payment.     Evidence 
was  also  given  to  show  that  the  Belfast  and  Ballymena  line  had 
nothing  to  do  with  the  Londonderry  and  Coleraine  line ;  that  the 
Portrush  line,  which  was  the  connecting  line  below  Ballymena  and 
Coleraine,  had  nothing  in  common  with  the  Belfast  and  Ballymena 
line,  except  the  manager,  whose  duties  to  each  Company  were  dis- 
tinct  and  separately  paid  for ;  that  1  Is.  8d.  was  the  price  of  a 
through  ticket  from  Belfast  to  Derry,  which  was  distributed  between 
the  several  Companies  as  follows : — 3s.  9d.  to  the  Belfast  and  Bally- 
mena Company;  3s.  7d.  to  the  Portrush   Company;   4s.  to  the 
Londonderry  and  Coleraine  Company,  and  4d.  to  the  omnibus  pro- 
prietor ;  that  the  accounts  were  settled  each  week  between  the  Com** 
panics,  and  the  Belfast  and  Ballymena  Company  gave  the  others  their 
proportions.  Evidence  was  also  given  to  show  that  the  Companies 
had  complied  with  the  provisions  of  the  Carriers  Act  (11  6r.  4,  and 
1  W,  4,  c.  68) ;  that  watches  were  subject  to  extra  charge.  It  was  also 
sworn  to  by  officers  of  the  Belfast  and  Ballymena  Railway  Company, 
that  the  case  produced  at  the  trial,  the  foe  nmile  of  the  lost  case,  was 
such  as  would,  by  its  appearance,  pass  as  personal  luggage,  and  that  its 
weight  would  not  suggest  that  it  contained  merchandise.     The  Lon- 
donderry and  Coleraine  Railway  Company  then  examined  Conolly, 
the  guard,  who  swore  that  on  the  night  in  question  he  saw  the 
plaintiff  at  Coleraine,  witness  being  inside  the  compartment  of  the 
carriage  where  the  luggage  was  placed.    He  saw  the  plaintiff  with 
something  in  his  hand,  but  got  no  luggage  from  him,  nor  had  any 
communication  with  him  that  night,  nor  objected  to  his  putting  the 
case  under  the  seat  of  the  carriage,  nor  knew  anything  about  the  loss 
of  the  case.    The  luggage  was  handed  into  the  carriage  by  a  porter, 
upon  which  witness  shut  the  door  of  the  compartments.     James 
McNeill  gave  him  the  luggage.    He  did  not  remember  showing 
plaintiff  the  luggage  with  a  lamp ;  at  Derry  the  door  of  the  luggage- 
van  was  opened  before  he  came  up. 

On  cross-examination,  the  witness  stated  that  he  told  McNeill  to 
put  the  passengers'  luggage  into  the  van ;  that  he  did  not  tell  any 
person  to  take  Keys'  box  from  him  ;  that  he  handed  the  luggage  out 
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i^fft  cBfTjiftf  s  tat  ct<e  mtA  member  eve 
M  iMi<e9|^<9d  m  ti«e  eanift^  what  the  luggage 
«CtMi  f«t  fOJtiigtfi^  loggage  iBSo  tbe 
tW  Ofsilj  pufUr  €•  dosy  tbfti  mgiit. 

Tke  ^n^pnt'dnrtr  vaf  alio  called,  to  prwe 
Mar  lift  cwmge  when  the  Inggige  wm  pat ;  mm  the 
witJb  tW  loggigey  opcMi  vki^  ConoDj  got  ioto  tfe  cnriikffe.  c 
ittln<qucatiy  got  out  to  rgtminf  ticketn     He  had  teem  the 
get  o«t  of  tbe  omntboe  wilh  a  portaanlesii,  hat-eiae  nad 


lfr#  Boe^  tbe  foperiitteiideoty  elto  proved  thei  the  pUntif  :s! 
to  bii  hooie  thet  nigbt^  to  compUtn  of  his  loos ;  fdaintiff  «i^  '•= 
be  tbotifbt  tbet  it  wee  the  gnerd  who  took  it,  though  he  wobU: 
•wear  it  i  it  wae  taken  by  iome  one  like  a  porter  in  nnilbm. 

Evidence  on  both  tides  baTing  been  cloeed,  his  Lordship  h^^ 
reserved  leave  for  tbe  defendants  to  have  a  verdict  entered  for  ^ 
on  any  ground  appearing  on  tbe  pleadings  or  evidence;  told  u 
Jttrjr  tbat  it  was  a  question  for  tbem,  upon  tbe  evidence,  wbet/K 
any  of  tbe  defendants  contracted  to  carry  the  pbuntiff  tnd  ^ 
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luggage  from  Belfast  to  Derry;  and  that  if  thej  found  that  none  of  H.  T.  1858. 

the  defendants  so  contracted  to  carry  him  the  whole  way  they  should      . . ' 

find  a  Terdiot  for  the  defendants ;  that  if  there  were  several  contracts 
by  each  for  the  different  shares  of  the  line,  none  of  the  defendants 
were  liable.  He  also  told  the  jury  that,  in  his  opinion,  there  was  no 
evidence  rendering  M'Cormick  liable ;  that  it  was  for  the  jury  to 
say  whether  the  goods  were  lost  or  stolen  by  a  servant  of  the 
defendants :  and  on  the  issue  as  to  the  appearance  of  the  case,  the 
LoBD  Chief  Justice  commented  on  the  evidence  of  the  plaintiff  and 
the  other  witnesses.  The  jury  found,  upon  the  first,  second,  third, 
sixth,  seventh  and  eighth  issues,  in  the  negative ;  upon  the  fourth, 
tenth  and  eleventh  issues,  in  the  aflBrmative.  On  the  fifth  issue 
the  jury  found  specially  that  the  case  was,  in  appearance  and  in 
fact,  fit  and  proper  for,  and  manifestly  did  contain,  certain  mer- 
chandise, not  personal  luggage  ;  but  the  particular  sort  of  merchan- 
dise it  so  contained  did  not  so  manifestly  appear,  though,  from  the 
evidence,  it  now  appears  that  it  did  contain  watches,  and  it  so 
manifestly  appeared,  both  at  Belfast  and  Coleraine,  when  delivered 
to  the  servants  of  the  Companies.  Upon  the  ninth  issue  they  found 
that  both  Railway  Companies  were  common  carriers,  but  not  Wil- 
liam M*Cormick.  Upon  the  twelfth  they  found  that  a  contract  with 
the  plaintiff,  to  carry  him  from  Belfast  to  Derry,  was  entered  into 
at  Belfast,  and  binding  on  the  Railway  Companies.  As  to  the  thir- 
teenth issue,  the  jury  were  discharged  from  finding.  The  jury 
assessed  the  damages  at  £1282. 

In  the  following  Michaelmas  Term,  Whitende^  on  behalf  of  the 
Belfast  and  Ballymena  Railway  Compai^y,  obtained  a  conditional 
order  to  set  the  verdict  aside,  and  to  enter  a  nonsuit  for  the 
defendants,  upon  the  ground  that,  at  the  close  of  the  plaintiff  *s 
case,  there  was  no  evidence  to  go  to  the  jury  of  the  felonious  taking 
of  his  case  by  any  of  the  servants  of  the  Belfast  and  Ballymena 
Railway  Company,  or  by  any  other  servant  of  any  of  the  other 
defendants ;  and  that  judgment  should  be  entered  up  for  the 
defendants,  on  the  ground  that  the  jury  found  for  all  the  defendants 
upon  all  the  paragraphs  of  the  summons  and  plaint  laid  in  trover 
and  detinue ;  and  as  to  all  the  residue  of  the  plaint,  founded  upon 
VOL.  8.  23  L 
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H.  T.  1858.  the  alleged  joint  contract  of  the  three  defendants,  the  jary  hx^t 
CommonPkaM.  ^^^^^  ^^^  ^^^  ^^  ^y^^  defendants,  Mr.  MOormick ;  and  also  npcc 


the  ground  that,  by  their  finding  upon  the  fifth  issae,  the  joiy  baft 
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BELFAST  in  substance,  found  a  verdict  in  favour  of  the  Belfast  and  Ballj* 
RAILWAY.  giQQ^  Railway  Company ;  and  that  the  verdict  should  be  set  asidi 
and  a  new  trial  had,  upon  the  ground  that  it  is  not  found  bj  tk 
jury  that  the  defendants,  or  any  of  them,  contracted  with  the 
plaintiff  to  carry  the  said  plaintiff's  case  from  Belfast  to  Londo^ 
derry,  or  at  all ;  and  upon  the  g^und  that  there  was  no  evidene^ 
to  sustain  the  averment  in  the  plaint  that  these  defendants  irm 
common  carriers  from  Belfast  to  Londonderry ;  and  on  the  gronir: 
that  the  finding  of  the  jury  on  all  the  issues  sent  to  them,  save  tL« 
seventh  and  eighth,  which  were  found  for  the  defendant,  are  agvos: 
evidence,  and  against  the  weight  of  evidence ;  and  on  the  grons-i 
that  the  findings  of  the  jury,  particularly  on  the  fifth,  ninth  aoi 
twelfth  issues,  are  ambiguous,  and  insufilcient  to  decide  the  cts 
between  the  parties ;  or  that  the  judgment  for  the  plaintiff  shool-i 
be  arrested  or  should  be  entered  for  the  defendants,  non  obsta»U 
veredicto,  upon  the  ground  that  the  said  Belfast  and  Belfast  and 
Ballymena  Railway  Company,  by  their  twelfth  defence,  pleaded 
that  they  had  no  notice  or  knowledge  that  the  said  case  of  tbs 
plaintiff  contained  merchandise ;  and  that  plaintiff,  by  his  repli- 
cation to  that  defence,  did  not  deny,  and  by  not  denying,  admii^ 
the  fact  to  be  so,  and  that  by  reason  of  such  the  replication  raised 
an  issue  altogether  immaterial. 

Joy  obtained  a  similar  rule  on  behalf  of  the  Londonderrj  v^ 
Colcraine  Railway  Company. 

Cause  was  afterwards  shown  on  behalf  of  the  plaintiff,  agaioit 
making  absolute  the  foregoing  rules,  by — 

Fiizgibbon  and  Macdonogh  (with  whom  was  2>.  C.  Hero^ 

Lynch  and  May  appeared  in  support  of  the  conditional  order 
obtained  by  the  Belfast  and  Ballymena  Railway  Company. 
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Joy  and  James  Hamilton,  on  behalf  of  the  conditional  order  of  H.  T.  1858. 

____                ,^,.«.,           /^                                                 CommonPleaM, 
the  Londonderry  and  Coleraine  Railway  Company.  v v ' 

KEYS 


M^Causland  appeared  for  William  M*Cormick. 

The  following  cases  were  cited  during  the  course  of  the  several 
arguments,  the  nature  of  which  will  sufficiently  appear  from  the 
judgment  of  the  Court : — 

Goveti  V.  Radnidge  (a)  ;  Muschamp  v.  Lancaster  and  Preston 
Railway  Co.  {b) ;  Scothom  ▼.  South  Staffordshire  Railway  Co.  (c) ; 
Maehu  y.  London  and  South'Westem  Railway  Co.{d)\  Collins 
V.  Bristol  and  Exeter  Railway  Co.  (e)  ;  Gibbon  v.  Paynton  (f)  ; 
Sleat  y.  Fagg  (g)  ;  Pozzi  y.  Shipton{h)  ;  Bretherton  y.  }Vood{i) ; 
Ansell  y.  Waterhouse  (A) ;  Wilby  v.  West  Cornwall  Railway 
Co.  (J) ;  Cheat  Northern  Railway  Co.  v.  Rimmell  (m)  ;  Finucane 
y.  Small  (n) ;  Weall  v.  King  (o)  ;  Richards  v.  London,  Brighton 
and  South  Cocut  Railway  Co.  (p)  ;  Butcher  v.  London  and  South- 
Western  Railway  Co.  (q) ;  Lopez  v.  De  Tastet  (r) ;  Wheelton  v. 
Hardisty  (s)  ;  Avery  y.  Bowden  {t)  ;  Watson  v.  Ambergate  Rail- 
way  Co.  (tt)  ;  Fowler  v.  Great  Western  Railway  Co.  (v)  ;  Great 
Northern  Railway  y.  Shepherd  (w) ;  Crouch  y.  London  and  North- 
western Railway  Co.  (x)  ;  Coope  v.  Eyre  (y). 

Cur.  ad.  vult. 


V. 
BELFAST 
RAILWAY. 


(a)  3  East,  62. 
(c)  8  Ex.  341. 

(e)  11  Ex.  791 ; 
C/J  4  Burr.  2298. 
(A)  8  Ad.  &  El.  963. 
(A)  6  M.  &  S.  365. 
(m)  18  C.  B.  575. 
(o)  12  East,  452. 
(7)  16  C.  B.  13. 
(»)  3Jiir.,N.  S.,  1173. 
(m)  15  Jar.  449. 
(v)  8  Ex.  39. 


(b)  8  M.  &  W.  421. 
(<0  2  Ex.  415. 
S.  C,  in  Error,  1  H.  &  N.,  517. 

(^)  5  B.  &  AL  342. 
(0  3  Bro.  &  Bing.  54. 
(0  2  H.  &  N.  703. 
(it)  1  Esp.  315. 
(|i)  7  C.  B.  839. 
(r)  1  Bro.  &  Bing.  538. 
(0  6  EIL  &  BL  973. 
(v)  7  Ex.  699. 
(x)  14  C.  B.  255. 


(y)  1  H.  &  Bl.  37. 
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Mora  HAH,  C.  J^  now  delirered  the  judgment  of  tlie  Coart 
This  ease  comet  before  us  on  a  motion  to  change  the  Terdic' 
upon  certain  issues,  pursuant  to  leave  resenred,  or  for  a  new  truL 
The  case  was  tried  before  me  at  the  Sittings  after  list  TrinltT 
Term,  and  it  has  been  argued  before  ns  upon  two  several  oeosioia. 
We  do  not  regret  the  time  occupied  in  the  discossion,  inasmuch  is 
we  have  received  much  assistance  from  the  Bar,  and  we  are  u 
length  able  to  give  a  judgment  satisfactory,  at  least,  to  our  owe 
minds.  There  is  this  pecnliaritj  in  the  summons  and  plainti  wkich 
consists  of  several  counts,  that  the  first  count  appears  to  hsfe  beec 
framed  according  to  the  old  forms  in  actions  on  the  case  as  dkio- 
guished  from  OMSMmpsii.  The  third  and  last  counts  maj  be  regtrded 
as  framed  in  assumpsit.  The  are  two  other  counts  respectiTelj  ic 
trover  and  in  detinue. — [His  Lordship  then  stated  the  pleadings]^ 
In  that  state  of  the  pleadings,  issues  were  settled  before  me  in 
Chamber,  amounting  to  twelve  in  number.  The  case  subseqaenth 
came  on  for  trial,  and  the  facts  which  appeared  in  evidence  vere 
shortly  these :— Mr.  Keys,  the  plaintiff*  in  this  action,  was  the  tn- 
veller  of  the  eminent  Swiss  house  of  Mottu,  watch  manufacturers, of 
Geneva ;  and  having  in  his  possession  two  cases  of  watches,  of  coiui- 
derable  value,  he  purchased  in  Belfast  a  second  class  ticket,  to  ukt: 
him  from  Belfast  to  Londonderry.  It  also  appeared  at  the  tn'sl,  thst 
the  Belfast  and  Ballymena  Railway  Company  were  the  owoera 
of  the  line  of  Railway  between  those  two  places ;  that  another 
Company,  not  defendants  in  the  action,  were  owners  of  the  iii>« 
between  Ballyiuciia  aud  Cokralue ;  that  the  Railway  between  thM 
place  and  Londonderry  belonged  to  a  third  Company,  defendants 
in  this  action,  and  that  an  intervening  space  between  the  two 
latter  lines  of  Railway  was  traversed  by  an  omnibus,  by  which  the 
passengers  were  conveyed  from  the  terminus  of  one  station  to  that 
of  the  other,  over  the  River  Bann.  The  fare  for  the  entire  jottrne? 
was  about  eleven  shillings,  subsequently  divided  between  the  Iespe^ 
tive  Railway  Companies,  in  proportion  to  the  length  of  each  lin^ 
six  pence  being  given  to  the  omnibus  proprietor  for  the  couvejaoce 
of  each  passenger  for  the  short  interval  between  Coleraine  and  the 
terminus  of  the  Londonderry  line.     It  appeared  by  the  e?idencc  o( 
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Mr.  Keya,  that  having  the  two  packages  or  cases  of  watches  with  T.  T.  1858. 

Common  J%at« 

him,  he  took  them  safely  over  the  lines  of  two  of  the  Companies ; 
that  18,  from  Belfast  to  Coleraine,  and  subsequentlj  lost  one  between 
Coleraine  and  Londonderry,  upon  the  line  of  the  Coleraine  and     bblfast 

&AUjW  A.Y 

Londonderry  Company,  one  of  the  defendants.  The  question  then 
arose  whether  in  an  action,  framed  as  this  was,  there  was  any  case 
to  go  to  the  jury  against  all  or  any  of  the  defendants  ?  It  was  first 
insisted  by  all  the  defendants  that  there  was  no  case  against  any ; 
for  that  the  liability  of  each,  as  common  carriers,  was  limited  to  the 
extent  of  their  respective  lines.  If  such  were  the  case,  no  doubt, 
the  plaintiff  should  fail  in  the  action,  for  the  journey  described 
in  the  summons  and  plaint,  in  respect  of  which  the  defendants  were 
charged  as  common  carriers,  was  from  Belfast  to  Londonderry*  I 
held  that  there  was  some  evidence  to  go  to  the  juiy  as  against  the 
two  Railway  Companies,  but  that  there  was  no  evidence  as  against 
William  M*Cormick ;  for  although  his  name  appeared  on  some  of 
the  rolling  stock,  it  was  proved  that  he  had  no  control  over  it.  I 
left  the  question  to  the  jury,  as  a  matter  of  fact,  whether  the  contract 
with  Keys  was  one  entire  contract  to  carry  him  the  entire  journey 
from  Belfast  to  Londondery,  or  three  separate  contracts  by  each 
Company  to  carry  him  on  their  respective  lines,  and  if  they  found 
it  to  be  one  entire  contract,  whether  such  contract  was  entered 
into  with  him  by  all  the  Companies,  or  only  by  the  Company  at 
whose  terminus  he  bought  his  through  ticket  ?  The  jury  found  that 
the  three  Companies  had  entered  into  a  joint  or  entire  contract  to 
carry  the  plaintiff  the  whole  way.  I  then  'reserved  liberty  for  the 
defendants  to  move  to  have  the  verdict  entered  for  both,  in  case  I 
was  wrong  in  leaving  the  question  to  the  jury  at  ail ;  or  in  case  I 
ought  to  have  directed  a  verdict  for  either  Company,  upon  the 
ground  that  there  was  no  evidence  to  go  to  the  jury  against  them 
individually,  then  that  a  verdict  should  be  entered  for  such  defend^ 
ant.  During  the  argument  on  this  part  of  the  case,  no  question 
was  made  that  if  a  man  purchase  a  through  ticket,  though  from  the 
clerk  of  a  Railway  Company  which  is  the  owner  of  only  a  small 
portion  of  the  line,  a  jury  may  arrive  at  the  conclusion  that  a 
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T.  T.  1868.  contract  to  carry  for  the  entire  jonmej  was  made  by  the  CompasT 
at  whose  terminus  the  through  ticket  was  purchased. 

The  first  case  which  bears  upon  the  subject  is  that  of  MuttJuof 
V.  The  Lancaster  and  Preston  Railufay  Co.  (a).    In  that  ci3e, 
which  was  not  an  action  of  assumpsit^  but  upon  the  case,  as  agiiost 
a  common  carrier,  a  parcel  had  been  delivered  at  Lancaster  to  tl« 
Lancaster  and  Preston  Junction  Railway  Company,  directed  to  a 
person  at  a  place  in  Derbyshire.  The  person  who  brought  it  to  tk 
station  ofTered  to  pay  the  carriage,  but  the  book-keeper  laid  h 
would  better  be  paid  by  the  person  to  whom  it  was  directed,  ob 
receipt  of  it.   The  Company  were  known  to  be  proprietors  of  tbe 
line  only  as  far  as  Preston,  where  the  Railway  unites  with  tbe 
North  Union  line,  and  that  afterwards  with  another,  and  w  on  into 
Derbyshire.   The  parcel  was  lost  after  it  had  been  forwarded  fron 
Preston.   The  Judge  told  the  jury,  in  his  charge,  that  where  a 
common  carrier  takes  into  his  care  a  parcel  directed  to  a  particul&r 
place,  and  does  not,  by  positive  agreement,  limit  his  responsibilitj 
to  a  part  only  of  the  distance,  that  was  primd  facie  evidence  of  sb 
undertaking,  on  his  part,  to  carry  the  parcel  to  the  place  to  whidi  it 
was  directed ;  and  that  the  same  rule  applied,  although  that  place 
were  beyond  the  limits  within  which,  in  general,  he  professed  to 
carry  on  the  trade  of  a  carrier.    The  jury  having  found  a  verdict 
for  the  plaintiff,  and  the  question  having  arisen  as  to  whether  that 
direction  was  right,  it  was  held  that  there  was  evidence  to  go  to 
the  jury  of  the  existence  of  such  a  contract,  and  that  tbe  Judge 
was  accordingly  right  in  leaving  that  question  to  the  jury.  That 
case,  therefore,  decided  this  proposition,  that  where  one  Bailvsj 
Company  sells  a  through  ticket,  and  takes  a  parcel  directed  to  a 
person  Hblt  beyond  the  limits  of  its  own  line,  the  jury  may  find  the 
existence  of  a  contract  by  them  to  carry  beyond  their  own  line ;  it 
is  also  important  as  an  alithority  for  the  proposition,  that  that  Com- 
pany may  not  only  be  sued  in  assumpsit  for  the  breach  of  contract, 
but  also  in  an  action  on  the  case,  for  the  violation  of  their  Conunoo 
Law  duty,  as  common  carriers ;  and,  therefore,  if  this  action  had 
been  brought  against  the  Belfast  and  Ballymena  Railway  Comptoy 

(a)  8  M.  &  W.  421. 
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alone,  that  case  would  have  been  ezactlj  in  point  to  prove  that,  in  T.  T.  1858. 

ConunonPieas, 

consequence  of  the  through  ticket  having  been  purchased  bj  the 
plaintiff  from  them  at  the  commencement  of  the  journey,  they  were 
rendered  responsible  for  whatever  occurred  during  its  entire  progress ; 
and  so  a  great  portion  of  the  argument,  during  the  new  trial  motion, 
was  to  prove  that,  though  the  loss  occurred  at  the  later  stage  of  the 
journey,  the  plaintiff  should  have  looked  exclusively  to  the  Company 
with  whom  he  dealt  at  the  commencement  of  the  journey.  But  that 
case  only  goes  to  this  extent,  that  the  plaintiff  might  have  sued  the 
Belfast  and  Ballymena  Company  alone,  and  that  he  is  entitled  to  re- 
tain his  verdict  against  them,  at  least,  provided  that  the  acquittal  of 
the  other  defendants  does  not  amount  in  point  of  law  to  an  acquittal 
of  all.  That  case  was  followed  by  another,  Scoihom  v.  The  South 
Staffordshire  Railway  Co.  (a).  The  plaintiffs  proved  the  deliveiy, 
at  the  station  of  the  Company,  of  certain  goods,  addressed  **  To  the 
East  India  Docks,  London,"  and  paid  one  sum  for  their  carriage  the 
whole  distance.  The  Company,  which  owned  only  a  small  portion  of 
the  line,  forwarded  the  goods  on  to  London ;  but  it  appeared  that  the 

• 

plaintiffs,  before  the  goods  arrived  at  their  destination,  directed  a 
clerk  at  the  London  station  of  the  London  and  North- Western  Rail- 
way Company,  over  whose  line  the  goods  had  to  travel,  to  forward  them 
to  another  place,  which  he  forgot  to  do,  and  the  goods  went  to  their 
original  destination,  whereby  the  plaintiffs  lost  them.  The  question 
there  was,  whether  the  South  Staffordshire  Company,  to  which  the 
goods  had  been  originally  delivered,  were  responsible  for  loss  of  the 
goods  by  the  omission  of  the  clerk,  and  it  was  held  that  they  were 
so,  inasmuch  as  he  was  to  be  considered  as  their  agent  for  that 
purpose.  Li  that  case  the  action  was  brought  in  assumpeii^  and  not 
in  case^  showing  that,  in  the  same  state  of  facts,  a  party  has  power  to 
sue  either  in  assun^Mit  or  easej  provided  the  loss  is  the  result  of  a 
breach  of  the  Common  Law  duty  of  a  carrier,  in  addition  to  being 
a  breach  of  contract.  Two  points  were  there  decided;  first,  that 
the  defendants  were  primarily  liable,  in  consequence  of  the  sale  of  a 
through  ticket ;  secondly,  that  a  man  who  is  the  servant  of  another 
Company  was  to  be  deemed  to  be  the  servant  of  the  defendants,  for 

(a)  8  Ex.  B.  341.    ' 
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T.  T.  1858.  the  purpose  of  that  partiealar  journey,  and  for  the  taking  of  io- 
*.  structiona  for  the  coantermand  of  the  delivery  of  parcels.  Tbca 
follows  a  case  substantially  to  the  same  effect,  Wilby  v.  The  WtA 
CcrmpoU  JRmlway  Co.  (a).    In  that  case  a  parcel  was  delivered  it 
Penzance,  to  the  West  Cornwall    Railway  Company,  addressed 
to  a  person  at  Wolrerhampton,  '*  per  first  steamer  from  Hajle." 
The  Company's  line  extended  only  for  a  short  distance.    Before 
the  goods  could  reach  their  destination  at  Wolverhampton,  tbej 
had  to  travel  by  sea  and  by  several  other  lines  of  Railways ;  neTer- 
thele^s,  the  Company  was  held  responsible  for  an  injury  which  tbe 
goods  sustained  on  board  the  steam-boat.  That  was  an  action  on  tbe 
case ;  but  it  is  to  be  observed  that,  in  this  and  other  cases,  no  Judge 
has  decided  the  question  of  liability  at  all.  They  only  decided  tbit 
in  each  of  those  cases  there  was  evidence  to  go  to  the  joiy  of  i 
contract  for  the  entire  journey,  by  the  Company  who  sold  the  ticket; 
and  that  the  jury,  and  not  the  Court,  were  to  say  whether  inch 
contract  was  in  fact  entered  into*   We  are  all  of  opinion,  witboot 
entertaining  any  doubt,  that  the  course  which  I  took  at  the  trial, 
upon  this  part  of  the  case,  was  right ;  that,  in  the  first  pUoe,  tben 
was  evidence  of  an  entire  contract,  inasmuch  as  the  idea  (hst  i 
man  who  takes  a  single  through  ticket  from  Belfast  to  Londondenj 
thereby  entered  into  four  several  contracts  with  four  several  perBona> 
including  the  omnibus  proprietor,  is  absurd  ;  there    also  being 
evidence  that  the  money  paid  for  the  through  ticket  was  distnbated 
among  all  the  Railway  Companies,  and  the  fact  of  each  Companj  re- 
cognising tbe  through  ticket,  as  entitling  the  holder  to  be  carried  on 
their  line,  wto  some  evidence  that  the  clerk  who  issued  the  ticket 
was  the  agent  or  servant  of  all  the  Companies;  and,  tbereforei 
I  was  bound  to  leave  the  question  to  the  jury  as  I  did,  leaving  w 
them  to  decide  whether  a  contract  for  the  entire  journey  wu  or 
was  not  entered  into  by  all  or  only  one  of  the  Railway  Compioiet- 
We  do  not  decide  that  a  case  might  not  have  been  made,  oo 
behalf  of  the  Coleraine  and  Londonderry  Company,  U>  show  that 
there  had  been  in  fact  a  sub<>contract  entered  into  with  tbe  BeUu^ 
and  Ballymena  Company,  to  carry  their  passengers,  so  that  (hej 

(a)  2  Exoh.,  N.  8.,  703. 
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would  not  be  liable  immediatelj  to  the  pafisenger.    All  that  we  saj  T.  T.  1858. 

is,  that  there  was  evidence  to  go  to  the  jury  of  an  entire  contract  bj 

both  Companies.    There  is  no  ground,  therefore,  for  entering  up  a 

Terdict  upon  these  issues,  for  both  or  either  of  these  defendants. 

Next    comes  the  question,    most    pressed   bj  Mr.  Joy  ahd  Mr. 

Hamilton^  whether,  assuming  that  I  am  right  so  far,  the  fact  of  the 

finding  in  favour  of  one  of  the  defendants,  M'Cormick,  that  he  was 

not  a  common  carrier,  and  that  he  did  not  enter  into  the  contract, 

did  not  entitle  the  other  defendants   to  similar  findings  in  their 

favour;  or  whether,  though  a  judgment  must,  on  the  present  findings, 

be  entered  in  favour  of  the  defendant  M'Cormick,  as  the  record  is 

framed,  judgment  can  be  entered  for  the  plaintiff  against  the  other 

defendants,  or  whether  judgment  should  not  be  entered  for  them 

as  in  the  ordinary  case  of  a  verdict  being  found  in  favour  of  one  of 

several  defendants  in  the  action  of  assumpsit  ?     Upon  this  portion  of 

the  case,  Mr.  Hamilton  referred  us  to  cases  which  required  some 

consideration.     It  must  be  borne  in  mind,  that  the  first  count  is, 

substantially,  a  count  in  ccue^  for  a  violation  of  duty  as  common 

carriers.    We  have  been  referred  to  the  case  of  Weall  v.  King  and 

another  (a).     That  was  an  action  brought  against  two  defendants, 

for  deceit,  it  being  alleged  that,  in  violation  of  their  duty,  they  sold  to 

the  plaintiff  certain  sheep,  which  they  knew  to  be  unsound.  It  turned 

out  at  the  trial,  that  the  sheep  were  the  property  of  only  one  of  the 

defendants;  and  the  question  then   arose,  whether  that,  being  an 

action  upon  the  case,  it  could  be  supported  against  one  defendant  ? 

but  Lord  EUenborough  held  that  it  could  not,  inasmuch  as  there 

was  a  joint  contract  stated  in  the  declaration,  which  should  have 

been  proved  as  laid,  instead  of  which  a  separate  contract   was 

established;   and  that  in  consequence  of  this   fatal  variance,  the 

action  was  not  maintainable.     Upon  the  same  principle,  the  case  of 

Lopez  V.  De  Tcutet  (6)  was  decided,  which  was  an  action  on  the 

case,  against  an  agent,  for  misconduct ;  but  notwithstanding  that  it 

was,  in  form,  an  action  of  tort,  yet  being  founded  upon  an  express 

contract,  a  variance  between  the  contract  alleged  and  that  proved 

was  held  to  be  fatal.    The  argument  was  that,  generally  speaking, 

(a)  1 2  East,  452.  {h)  1  Bro.  &  Bing.  533. 

VOL.  8.  24  L 
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T.  T.  1868.  in  actions  of  tort,  the  plaintiff  may  have  a  verdict  against  Bome  of 
the  defendants,  while  others  of  them  may  be  acquitted ;  and  aocoTd- 
inglj,  the  plaintiffs  wanted  to  apply  that  rule  to  their  respeetire 
cases ;  but  the  King's  Bench  in  one  case,  and  the  Common  Pleas  in 
the  other,  decided  that  though  the  action  was,  in  form,  one  on  the 
ease,  the  general  rule  did  not  apply,  for  that  the  action  had  no 
other  foundation  save  a  contract,  and  the  injury  complained  of  was 
its  fraudulent  violation ;  and  consequently,  the  Courts  in  both  cases 
held,  that  the  acquittal  of  one  defendant  must  involve  the  acqaittal 
of  the  other.  Mr.  Joy  and  Mr.  Hamilton  argued  (I  refer  portieii- 
larly  to  their  arguments  as  having  been  more  recent  than  the 
arguments  addressed  to  us  on  behalf  of  the  other  Company),  that 
this  action  was,  in  fact,  founded  upon  a  contract :  that  is  trae  to 
some  extent,  but  not  entirely.  It  was  so,  because  their  entering  iato 
a  contract  showed  that  they  were  common  carriers  ;  but  then  it  was 
not  upon  this  contract  that  the  action  in  the  first  count  or  paragraph 
of  the  summons  and  plaint  was  founded,  but  upon  a  breach  of  their 
duty  as  such  common  carriers.  To  illustrate  this  distinction  be- 
tween a  contract  being  the  foundation  of  the  action  or  not  being  eo, 
it  may  be  observed  that  the  fact  of  the  parties  having  acted  as 
common  carriers,  and  as  such  having  received  the  plaintiff's  goods, 
was  capable  of  proof,  irrespective  of  evidence  of  a  contract,  in  which 
case  it  is  clear  that  a  verdict  for  one  defendant  could  not  operate  to 
get  rid  of  the  liability  of  the  others.  That  was  decided  in  the  case  of 
Pozzi  V.  Shipton  (a).  There  the  parties  were  sued  as  commoa 
carriers,  and  it  was  doubtful  on  the  face  of  the  declaration  whether 
it  was  a  count  in  assun^psit  or  case  ;  a  verdict  was  found  against  oofi 
and  in  favour  of  another  defendant.  The  question  before  the  Court 
was  whether  the  action  was  case  or  assumpsit  f  They  decided  that, 
by  doing  some  violence  to  the  language,  they  would  read  the  connt 
as  in  case.  That  case  was  decided  before  parties  had  liberty,  as  at 
present,  of  framing  counts  in  both  forms ;  and  hence  the  Court  wen 
astute  to  read  the  count  as  one  in  case,  founded  upon  the  CommoD 
Law  liability  of  carriers,  so  as  to  prevent  the  acquittal  of  one  defend- 
ant barring  the  action  against  the  other.    The  fact  of  parties  being 

(a)  8  Ad.  &  EU  968. 
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common  carriers  is  capable  of  being  proved  in  various  ways : — for  T.  T.  1858. 
example ;  it  may  be  by  showing  that  they  were  so,  in  point  of  fact ; 
secondly,  that  they  held  themselves  out  to  the  world  as  such; 
lastly,  by  proving  an  express  contract  to  carry  by  a  party,  who 
thereby  becomes  liable  as  a  carder,  though  he  has  no  control  over 
the  servants  employed  along  the  whole  extent  of  the  line.  We  there- 
fore are  of  opinion  that  the  acquittal  of  Mr.  M'Cormick,  one .  of  the 
defendants,  can  only  relieve  himself,  and  not  his  co-defendants,  from 
liability  to  the  cause  of  action  contained  in  the  first  paragraph  of  the 
summons  and  plaint.  Another  point  of  importance  which  was  made 
in  this  ease  was  in  reference  to  the  allegation,  in  the  replications  to 
the  pleas  relying  upon  the  Carriers  Act,  that  these  goods  were 
feloniously  stolen  by  a  servant  of  the  Company.  It  has  been  said, 
that  there  was  not  sufficient  evidence  of  such  stealing.  Upon  that 
point  we  have  been  referred  to  The  Great  Northern  Railway  v. 
RimmeU{a)^  and  to  Avery  v.  Bowden  (b).  The  first  case  was  one 
in  which  a  similar  defence  to  that  here  was  pleaded.  There  the 
Court  of  Common  Pleas  were  not  satisfied  that  there  was  evidence  to 
go  to  the  jury,  but,  under  the  particular  circumstances  of  the  case, 
they  held  that  there  was  no  sufiicient  evidence ;  and  an  observation 
appears  to  have  been  made,  that  it  was  not  enough  to  give  a  scin^ 
tilla  of  evidence  of  felony,  but  that  it  should  have  been  such  as 
would  have  justified  a  conviction.  The  case  of  Avery  v,  Bowden 
lays  down  more  clearly  than  that  in  the  Common  Pleas  the  dis- 
tinction which  appears  to  me  to  be  the  true  one;  namely,  that 
where,  by  the  consent  of  the  parties,  the  evidence  is  submitted  to  the 
Court,  and  that  in  the  event  of  their  regarding  it  as  insufficient,  the 
verdict  is  to  be  set  aside,  such  case  is  clearly  distinguishable  from 
the  case  of  a  bill  of  exceptions,  ''evidence"  in  the  former  case 
meaning  '*  reasonable  evidence ;"  and  there  the  Lord  Chief  Justice 
lays  down  this  rule,  that  a  scintilla  of  evidence  is  not  sufficient. 
This  point  we  are  not  bound  to  concede  in  the  present  case,  for  we 
entertain  no  doubt  that,  at  the  close  of  the  plaintiff's  case,  there  was 
a  great  deal  more  than  a  scintilla  of  evidence.  I  would,  in  fact,  say 
a  great  deal  of  evidence  was  given  to  justify  the  jury  in   finding 

(a)  18  C.  B.  575.  (6)  6  £U.  &  Bl.  972. 
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T.  T.  1858.  the  truth  of  the  replication.   The  evidence  amounted  to  thifl:— Tbis 

gentleman,  Mr.  Keys,  the  plaintiff  <the  truth  of  whose  evidence  I 
must  assume,  as  the  jury  acted  upon  it,  as  of  a  fiuthworthj 
witness)  had  with  him  two  travelling  cases ;  one  of  these  he  pot  into 
the  carriage,  in  which  he  was  ahont  to  travel,  under  tiie  seat;  aod 
he  Was  in  the  act  of  putting  in  the  other,  when  ClonoUy,  the  guard  (tf 
the  Londonderry  and  Coleraine  Railway  Company,  interfered,  and 
insisted  that  the  package  should  not  go  there,  hut  into  the  lugg^ 
van.  He  did  so,  not  in  the  discharge  of  his  duty  as  a  servant  of  the 
Company,  there  heing  no  rule  in  existence  to  prohibit  passengen 
carrying  small  parcels  of  this  description  in  the  carriages  with 
them,  and  no  such  objection  being  usually  made ;  on  the  contnij, 
passengers  being  rather  encouraged  than  otherwise  to  do  so,  u 
they  would  thereby  look  after  their  own  parcels,  of  a  descriptioo 
more  liable  to  depredation  than  parcels  of  a  larger  description.  All 
that  appeared  on  the  plaintiff's  case ;  a  case  containing  valuable  pro- 
perty, indicated  by  the  weight  of  the  contents,  taken  from  the 
plaintiff,  without  orders,  by  a  servant  of  the  Company,  and  not  being 
afterwards  forthcoming.  I  confess  that,  had  I  been  trying  this  man 
for  the  felony,  I  would  not  have  withdrawn  the  case  firom  the  joiy. 
Even  had  the  case  rested  here,  it  might  have  been  arguable;  bat, 
when  this  man  ConoUy  was  produced  by  the  Company,  whose  ser- 
vant he  was,  as  their  witness,  he  gave  an  account  of  the  transaction} 
denying  everything  that  had  been  deposed  to  by  the  other  witness^- 
I  should,  indeed,  have  been  very  much  surprised  if  the  jury  had 
cbme  to  any  other  conclusion,  with  respect  to  that,  than  they  arrived 
at.  With  respect  to  the  last  portion  of  the  case,  as  to  the  allegaUo& 
that  by  the  rule  of  the  Company,  which  was  known  to  the  plainti^ 
he  was  at  liberty  to  carry  merchandise  with  him  as  personal  lag- 
gage,  no  doubt  such  was  the  general  rule,  that  if  a  man  took 
merchandise  as  a  part  of  his  luggage,  the  Company  would  not  be 
responsible  for  its  safety.  Then  the  plaintiff  filed  a  replication,  f<ff 
the  purpose  of  bringing  the  case  within  the  rule  laid  down  bj  the 
Court  of  Exchequer  in  the  Great  Northern  Railway  Company  t. 
Shepherd  (a),  where  Parke,  B.,  said,  "  If  indeed  they  had  notice,  w 

(a)  Ex.  R.  39. 
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'*  might  haye  suspected,  from  the  mode  in  which  the  parcels  were  T.  T.  1858. 
*' packed,  that  they  did  not  contain  personal  luggage,  then   they 
''  ought  to  have  ohjected  to  carry  them,  but  the  case  finds  that  they 
"  had  no  notice  of  what  the  packages  contained." 

The  substance  of  that  dictum  is,  that  though  a  passenger  is  only 
entitled  to  carry  personal  luggage  with  him,  and  that  if  he  carry 
merchandise  and  conceal  it  from  the  Company,  he  has  no  claim  for 
compensation  in  case  of  loss ;  yet  if  he  manifestly  carry  merchandise, 
as  luggage,  the  Company  are  responsible  for  what  he  so  takes,  if 
they  do  not  object  at  the  time. 

The  finding  of  the  jury,  upon  this  issue,  was  that  the  package 
manifestly  contained  merchandise,  but  not  so  as  to  denote  the  par- 
ticular description  of  merchandise.  One  point  of  the  discussion  was 
whether  the  finding  respecting  merchandUe  was  equivalent  to  one 
regarding  waUhetf  and  it  was  argued  that  there  being  no  finding  of 
the  latter  kind,  the  finding  upon  the  issue  should  be  regarded  as  one 
for  the  defendants.  During  the  argument,  we  thought  that,  in  order 
to  ascertain  how  the  issue  should  be  entered,  we  should  look  to  the 
replication,  for  the  purpose  of  seeing  whether  it  was  watches  or  mer- 
chandise which  were  therein  alleged  to  have  been  taken  with  the 
knowledge  of  the  Company.  Having  done  so,  we  are  of  the  opinion, 
in  conformity  with  the  judgment  of  Parke,  B.,  that  notice  of  the 
carrying  of  merchandUe  by  the  plaintiiT  was  sufiicient,  and  that  the 
substance  of  the  issue,  as  explained  by  the  replication,  was,  whether 
the  case  manifestly  contained  merchandise  f  We  will  therefore  enter 
this  finding  for  the  plaintiff,  but  substantially  as  found  by  the  jury, 
so  that  the  defendant,  if  so  advised,  may  have  the  opportunity  of 
taking  the  opinion  of  a  Court  of  Error.  Upon  the  whole  of  the  case, 
therefore,  having  considered  it  with  all  the  attention  in  our  power, 
we  are  of  opinion  that  this  verdict  must  stand. 

Cause  shown  allowed. 
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T.  BRERETON  aud  S.  STONEY  v.  M.  and  R,  TUOHEY. 


Ma^2S. 


A    covenant    This  case  came  before   the  Coort  on  an  appeal  from  an  order  of 

for    perpetual 

renewal,    en-    the  Court  of  Exchequer,  setting  aside   the   verdict  had  for  the 

tered  into  by 

a  person  hold-  plaintiff.    The  action  was  an  ejectment  on  the  title,  tried  before 

interest  in  Richards,  B.,  at  the  Spring  Assiases  at  Nenagh,  1855.  The  writ 
b^dthe^tate  ^^  brought  to  recover  possession  of  all  that  part  of  the  lands 
beyond    that    ^^  Balljknockane,  in  Tipperarjr,  containing  six  acres,  or  thereabontt. 

therefore,  if  Separate  defences  were  taken  by  the  defendants.  Rose  Tuohej's 
his    assignee  ^ 

acquires    the    defence,  which  is  the  material  one  to  consider,  was  taken  for  all 

inheritance,  it 

is  not  bound  the  lands,  save  and  except  that  part  comprised  in  a  certain  lease, 

by    the   ooye- 

nant.  dated  the  4th  of  November  1769,  made  by  Thomas  Johnson  to 

th^C^^^of  ^^^^  ^*^  described  as  all  that  and  those  the  miU,  &c.,  of  Bally- 
Chanwry  for^  knockane,  with  the  parcel  of  land  usually  held  therewith,  containiflg 

of  a  fee-farm  three  acres ;  and  the  only  issue  was,  whether  the  plaintiff  was 
grant    by   a 

tenant  for  life,  entitled  to  the  possession  of  the  said  lands  ?  At  the  trial,  it  wis 
obtained  in  a 

petition  pro-  proved  on  behalf  of  the  plaintiff  that,  by  the  lease  stated  in  tbe 
ceeding 

against  him,    defence,  dated  the  4th  of  November  1769»  Thomas  Johnson  (the 
under  the  Re- 
newable Leasehold  Conversion  Act,  gives  only  the  same  effect  to  the  grant  as  it  would 
have  had  if  made  Yoluntarily  by  the  same  pcofion,  and  is  not  condusive  against  the 
remainderman  (not  being  a  party  to  the  proceedings),  as  to  the  right  of  renewaL 

H.,  being  entitled  to  lands,  under  a  lease,  dated  in  1769,  for  lives  renewable,  and 
also  of  other  lands,  under  a  lease  of  1772,  for  two  lives  only,  made  a  sublease  in 
1788  to  EL,  of  both  the  lands,  at  a  bulk  rent,  for  three  lives,  with  a  covenant  for  per- 
petual renewal.  K.'s  interest  aften^'ards  vested  in  T.  H.'s  interest  subsequently 
came  to  B.,  who  acquired  also  the  reversion  in  fee  in  both  the  lands,  and  settled 
tibem  upon  himself  for  life,  remainder  to  his  son  S.  The  several  lives  having  ex- 
pired, a  fee-farm  grant  was  afterwards  made  of  all  the  lands  by  R.  to  T.,  under  an 
order  of  the  Master  of  the  Rolls,  upon  a  petition  filed  for  that  purpose  against  R., 
under  the  Leasehold  Conversion  Act.  To  this  proceeding  S.  was  not  made  a  party. 
R.  having  died,  S.  now  brought  an  ejectment. — Held  (reversing  the  decision  of  the 
Exchequer),  first,  that  S.  was  not  bound  by  the  covenant  for  renewal  in  the  lease 
of  1788,  so  as  to  preclude  him  from  recovering  the  lands  comprised  in  the  lease  of 
1772;  and  secondly,  that  the  decision  of  the  Master  of  the  Rolls  did  not  conclude 
hizn  as  to  the  existence  of  the  right  of  renewal  of  those  lands. 

*  Before  Lefbot,  C.  J.,  Monahan,  C.  J.,  Cbampton,  Bai«l,  Chbistun 
and  0*Bbien,  JJ. 
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owner  in  fee)  demised  to  John  Hill  the  mill,  &c.,  of  Ballyknockane,  T.  T.  1858. 
with  the  parcel  of  land  usuaUj  held  therewith,  containing  three      — -v->— '' 

_  -  ,  BBBBETON 

acres,  for  three  lives,  with  a  covenant  for  perpetual  renewal,  on 
payment  of  a  fine  of  one  barrel  of  oats,  or  5s.  5d.  sterling.  By  tuohbt. 
another  lease,  dated  the  5th  of  November  1772,  the  same  T.  John- 
son demised  to  the  same  J.  Hill  another  piece  of  ground  adjoining 
that  comprised  in  the  former  lease,  containing  la.  2r.  23p.,  for 
two  lives,  bat  without  any  covenant  for  renewal.  By  deed,  dated 
the  25th  of  March  1788,  William  Hill  (the  eldest  son  and  devisee 
of  said  John  Hill,  the  lessee,  and  in  whom  the  interest  under  said 
lease  was  vested),  demised  to  Thomas  Kent  all  that  part  of  the  lands 
of  Ballyknockane,  containing  six  acres  or  thereabouts,  for  three 
lives,  with  a  covenant  for  perpetual  renewal,  on  the  payment  of  a 
pepper-corn  fine,  at  one  entire  rent  greater  than  the  rents  reserved 
by  both  of  the  said  original  leases ;  and  in  this  deed,  which  did 
not  contain  any  recitals  of  the  lessor's  title,  was  contained  the 
following  clause : — '^  And  the  said  Thomas  Kent  doth  hereby 
^'subject  himself  to  all  covenants  and  clauses  contained  in  the 
*'  original  lease  of  the  hereby  demised  premises,  made  by  Thomas 
"Johnson  to  the  late  John  Hill,  deceased." 

By  indenture,  dated  the  5th  of  December  1793,  William  Hill 
conveyed  all  his  interest  in  the  premises  under  the  said  two  original 
leases  of  1769  and  1772  to  Thomas  Stoney.  The  title  of  said 
Thomas  Johnson  to  the  reversion  in  fee  was  then  regularly  deduced, 
and  proved  to  have  become  vested  in  the  same  Thomas  Stoney,  in 
the  year  1802.  In  the  year  1809,  the  surviving  life  in  the  lease  of 
the  5th  of  November  1772  expired.  Thomas  Stoney  having  thus 
acquired  both  the  interest  of  the  mesne  lessee  and  the  reversion 
in  fee,  by  a  settlement,  dated  the  13th  of  February  1819,  ex- 
ecuted on  the  marriage  of  his  son  the  Rev.  Ralph  Stoney, 
conveyed  all  his  estate  and  interest  in  the  premises  to  the  plaintiff 
(Brereton),  as  trustee,  in  trust  for  Ralph  Stoney,  for  life,  and, 
after  his  decease,  for  the  use  of  the  sons  of  the  marriage,  as  Ralph 
should  appoint;  and  in  default  of  appointment,  to  the  first  son 
of  the  marriage,  in  tail  male.  It  was  also  proved  that  the  interest 
of  the  said  Thomas  Kent  became  vested  in  Jeremiah  Tuohey,  the 
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T.  T.  1666.  father  of  the  defendants,  and  after  his  death  became  vested  in 

_  \-    - '    the  defendants  ;  and  farther,   that  by  deed,  dated  the  30th  cf 

April   1630,  made  between  said  Ralph  Stonej,  of  one  part,  and 

Va 

TUOHEY.  said  Jeremiah  Tuohey,  of  the  other  part,  reciting  the  said  iodcs- 
tnre  of  lease  of  the  25th  of  March  1768,  and  the  said  clause  tbereb. 
whereby  the  said  Thomas  Kent  subjected  himself  to  the  coveiiuts 
in  the  original  lease,  and  that  the  fee  and  inheritance  of  said 
premises,  and  also  the  interest  aforesaid  of  William  HiO  (the 
lessor)  in  and  to  the  same,  '^  under  said  lease,"  were  then  rested 
in  said  Ralph  Stoney,  and  that  all  the  estate  of  Thomas  Eeot 
was  then  vested  in  said  Jeremiah  Tuohey ;  the  said  Ralph  Stoncr, 
in  pursuance  of  the  covenants  for  renewal  contained  in  the  said 
indenture,  and  in  consideration  of  the  renewal  fine  of  five  guinea! 
on  each  life,  renewed  the  said  premises  for  three  lives  therdo 
named.  It  was  also  proved  that,  in  1655,  a  petition  in  Chanceir, 
under  the  Renewable  Leasehold  Conversion  Act,  was  presented 
on  behalf  of  the  Tuoheys,  against  the  said  Ralph  Stoney,  pnjiof 
that  he  might  be  decreed  to  execute  a  fee-farm  grant  of  ihi 
said  lands  demised  by  the  lease  of  the  25th  of  March  17BS, 
pursuant  to  the  covenant  for  renewal  therein  contained. 

The  right  to  a  renewal,  as  to  the  portion  of  the  lands  for  wbick 
defence  was  taken  by  Rose  Tuohey,  was  disputed  by  Ralph  Stonej, 
who  endeavoured  to  show  that  the  lease  or  renewal  of  1830  vas 
the  result  of  an  arrangement  for  that  purpose  between  him  and 
Tuohey,  and  not  as  a  matter  of  right.  The  proceedings  on  this 
petition  were  given  in  evidence;  and,  in  particular,  an  account  of 
what  took  place  on  the  hearing  of  the  petition  before  the  blaster 
of  the  Rolls  was  proved  as  follows,  by  the  defendant's  attoinej:' 
That  Mr.  Sadleir  Stoney  (who  was  the  eldest  son  of  said  Bslpb 
Stoney,  and  entitled,  under  the  limitations  in  said  settlement,  io 
default  of  appointment  by  his  father,  and  a  plaintiff  in  the  preseo^ 
case)  appeared  before  the  Master  of  the  Rolls  as  the  Counsel  of 
the  said  Ralph  Stoney,  and  at  first  resisted  the  petition  ait(^etber, 
then  contended  that  the  grant,  if  made  at  all,  should  be  in  porsoinoe 
of  the  renewal  of  1630.  The  Master  of  the  Rolls  expressed  Us 
strongest  disapproval  of  the   course   pursued  by  the  respondeot, 
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and  said  he  would  take  care  that  such  proceedings  should  be  taken  £.  T.  1858. 
as  would  bind  the  remaindermen,  the  parties  necessary  to  be  bound 
by  the  fee-farm  grant.  The  Master  of  the  Rolls  was  not  about  to 
pronounce  an  order,  but  said  he  would  consider  the  order  to  be  made, 
and  said,  if  necessary,  he  would'  direct  a  cause  petition  to  be  filed 
to  bind  the  remaindermen.  Sadleir  Stoney  then  stated  to  the  Court, 
that  in  that  case  the  respondent  would  consent  to  a  fee-farm  grant, 
on  the  terms  of  the  original  lease  of  1788. 

An  order  was  accordingly  made  by  the  Master  of  the  Rolls,  on 
the  29th  of  February  1856,  for  the  execution  of  a  fee-farm  grant. 
On  the  18th  of  March  1856,  the  plaintiff  Sadleir  Stoney,  with 
the  other  sons  of  said  Ralph  Stoney,  served  the  defendants  with 
a  notice,  stating  that  the  said  Ralph  Stoney  had  no  power  to  make 
the  said  grant  in  perpetuity  of  the  said  lands,  except  of  the  said 
portion  comprised  in  the  lease  of  the  4th  of  November  1769)  and 
requiring  them  (the  defendants)  to  procure  a  grant  of  same  premises 
only;  and  stating  that,  in  the  event  of  their  non-compliance,  use 
would  be  made  of  that  notice  to  deprive  them  of  any  right  they 
Blight  have  to  a  grant  in  perpetuity  thereof ;  and  that  on  becoming 
entitled,  on  the  death  of  Ralph  Stoney,  they  (the  Stoneys)  would  take 
such  proceedings  to  evict  the  defendants  as  they  might  be  advised. 

On  the  10th  of  May,  a  fee-farm  was  duly  executed  to  the  defend- 
ants by  the  said  Ralph  Stoney,  of  all  the  premises,  pursuant  to  the 
said  Rolls  order ;  and  in  this  fee-farm  grant  the  lease  of  1788  was 
recited  as  having  been  made  subject  to  the  covenants  and  clauses 
contained  'Mn  the  original  lease." 

It  was  also  proved  that  Ralph  Stoney  had  died  in  July  1856, 
without  making  any  appointment  of  these  lands;  and  the  present 
ejectment  was  thereupon  brought  by  the  said  trustee  of  the  settle- 
ment (Brereton)  and  the  said  Sadleir  Stoney,  the  eldest  son  of  Ralph. 

Counsel  for  the  defendant  thereupon  called  upon  the  learned 
Judge  to  direct  a  verdict  for  said  defendant  Rose  Tuohey,  contend- 
ing that  Thomas  Stoney,  and  all  parties  claiming  through  him,  were 
bound  to  give  effect  to  the  covenant  for  perpetual  renewal  in  the 
lease  of  25th  of  March  1778 ;  and  also  that,  upon  the  evidence,  the 

fee-farm  grant  had  conferred  upon  her  an  indefeasible  title,  which 
VOL.  8.  25  L 
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T.  T.  1858.  conld  not  be  questioned  in  this  Court,  or  by  this  proeeeding;  ba: 

— ^. '*    his  Lordship  declined  to  do  so,  and  directed  for  the  plaintiff,  but 

reserved  liberty  to  move  the  Court  to  have  said  verdict  toned 
into  a  verdict  for  the  said  defendant  Rose,  if  the  Court  above  shoold 
be  of  opinion  that  she  was  so  entitled. 

The  case  having  come  on  for  argument  before  the  Court  of  Ex- 
chequer, it  was  contended  that  the  plaintiff  Stoney  was  not  bowhi 
by  the  proceedings  before  the  Master  of  the  Rolls,  or  the  gnat 
made  in  pursuance  thereof,  and  that  he  therefore  was  entitled  to 
the  possession  of  all  the  premises,  save  those  charged  in  the  leta 
of  1 769.  The  Court  below  (Richards,  B.,  dissenting)  gave  y^- 
ment  for  the  defendant,  setting  aside  the  verdict  had ;  and,  (tod 
this,  an  appeal  was  now  brought. 


Brewster  (with  him  Rollestan  and  Ryan),  for  the  platntifiB. 

The  Renewable  Leasehold  Conversion  Act  does  not  give  lite 
Court  of  Chancery  a  power  to  confer  an  indefeasible  title;  uid 
the  grantor  here  was  not  a  competent  person  to  make  that  gru^ 
within  the  meaning  of  the  Act,  as  he  was  only  tenant  for  li/e, 
nnd  could  not  bind  the  remainderman,  who,  by  his  notice  (rf  tbc 
18th  of  March,  expressly  disavows  his  consent  to  the  grant.  Tlien 
was  no  estoppel  here  by  the  renewal  of  1830,  for  an  interest  passed. 
To  hold  this  Act  conclusive  could  only  be  done  by  implication;  vA 
lands  cannot  become  vested  by  implication  from  the  words  of  iB 
Act  of  Parliament :  AnnesUy  v.  Dixon  (a). 


R.  Armstrong  and  W,  Smith,  for  the  defendants. 

The  lease  of  1772  merged  in  the  reversion  subsequentlj  acqniit^ 
by  Thomas  Stoney,  who  thereupon  became  bound  to  renew,  there 
being  no  other  person  to  give  effect  to  the  covenant  in  the  deed 
of  1788.  That  covenant  was  for  perpetual  renewal,  as  coDStrned 
by  the  acts  of  the  parties  here ;  and  covenants  originally  impeiw 
may  be  construed  and  given  effect  to  by  the  subsequent  acts  of  tbe 
parties  :  Taylor  v.  Stihhert  {h)  ;  Shannon  v.  Bradstreet  (c) ;  Earl(fj 


(a)  Holt,  372. 


(6)  2  Ves.  jun.  487. 


(c)  1  Sch.  &  Lef.  73. 


COMMON  LAW  REPORTS.  195 

SheUmme  v.  Biddulph(a)\  Beere  v.   CavendUh{h)\  Lytaght  v.  T.  T.  1858. 

Callinan  (c) ;  Young  v.  Swift  (d)  ;  Lewis  v.  Swift  (e)  ;  Sutier  v.-    v — ^ ' 

Moore  (J).  bbbb.toh 

This  is  an  attempt  to  re-agitate  a  matter  which  has  been  already  toohst.^ 
adjudicated  upon  by  the  Master  of  the  Rolls,  who  had  competent 
jursdiction  under  the  late  Act*  His  decree,  being  a  decision  on  a 
matter  necessary  for  his  jurisdiction,  namely,  as  to  the  existence  of 
a  covenant  for  perpetual  renewal,  must  be  taken  to  be  conclusive ; 
and  it  was  on  this  point  that  the  Chief  Baron  mainly  rested  his 
judgment  in  the  Court  below  :  BriUain  v.  Kinnaird  (g).  The  Act 
is  remedial,  and  gives  the  tenant  for  life  additional  powers  as  to 
binding  the  inheritance.  He  is  to  be  regarded  in  the  light  of  a 
parliamentary  donee  of  a  power  to  renew. — [Mokahan,  C.  J.  Do 
you  contend  that,  if  the  person  who  executed  this  grant  had  done  so 
without  the  intervention  of  the  Court  of  Chancery,  the  defendants 
would  have  had  any  ioeus  standi  here  ?] — The  argument  need  not 
be  pushed  that  length,  as  the  Act  is  distinct  in  its  provisions  with 
respect  to  the  cases  where  the  Court  of  Chancery  is  resorted  t<^ 
In  the  construction  of  statutes,  the  grammatical  sense  of  the  words 
is  to  be  adhered  to :  fVarburton  v.  Ivie  (A).  JRuiledge  v.  Flood  (t) 
was  decided  on  the  sections  of  the  Incumbered  Estates  Act  which 

« 

give  jurisdiction,  not  on  those  which  make  the  conveyance  final. 

The  Renewable  Leasehold  Conversion  Act  was  passed  in  order  to 

provide  a  cheap  mode  of  establishing  the  right  to  a  renewal  when 

a  covenant  for  that  purpose  exists,  under  every  circumstance  of 

dispute  as  to  those  rights :  Bx  parte  Barlow  {h), 

« 
Brewster^  in  reply. 

» 

Cbampton,  J. 

This  comes  before  the  Court  on  appeal  from  an  order  of  the 
Court  of  Exchequer,  made  upon  a  new  trial  motion.     The  plaintiffs 

(a)  6  Bro.  P.  C.  356  (Toml.  ed.)  {b)  5  Jr.  Eq.  Rep.  472. 

(c)  Hajes,  141.  {d)  Lyle's  App.  70. 

(«)  1  Jones,  430.  (f)  2  Sch.  &  Lef.  249. 

(y)  1  Brod.  &  Bing.  482.  (A)  1  Hnds.  &  B.  648. 

(0  3  Ir.  Com.  Law  Rep.  447.  W  2  Ir.  Ch.  Rep.  272. 
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T.  T.  1858.  brought  their  ejectment  for  six  acres  of  the  lands  of  BaUynockane  in 
the  county  of  Tipperary.  Separate  defences  were  taken  by  Rose 
Tuohey  and  Margaret  Tuohey.  Rose  Tuohey's  defence  was  for  ill 
the  premises  in  the  ejectment  mentioned,  save  and  except  that  put 
thereof  comprised  in  a  certain  lease  bearing  date  the  4th  of  Novem- 
ber  1 769*  Margaret  Tuohey's  defence  was  for  all  the  premises  ii 
the  ejectment  mentioned,  save  and  except  that  part  thereof  coiq- 
prised  in  a  certain  lease  bearing  date  the  5th  of  November  177'2* 
These  ladies'  interests  were  exactly  the  same,  bat  their  defences 
were  not  consolidated.  A  verdict  was  had  for  the  plaintifis  agaii^ 
Rose  Tuohey,  with  liberty  reserved  by  the  learned  Judge  who  tried 
the  cause  to  have,  on  the  defendant's  motion,  a  verdict  entered  for 
her.  The  other  defendant  Margaret  Tuohey  had  a  verdict  for  tk 
premises  comprised  in  the  lease  of  1769.  The  Court  of  £zcheqaer 
was  accordingly  moved  to  have  a  verdict  entered  for  the  defendant 
Rose  Tuohey,  and  to  have  the  verdict  obtained  by  the  defeodaot 
Margaret  entered  in  the  terms  of  her  defence.  The  Court  of 
Exchequer,  upon  this  motion,  made  the  order  now  appealed  froo, 
Baron  Richards  dissenting — an  order  complying  with  the  terms  of 
the  defendant's  motion,  and  entering  a  verdict  for  the  defeodut 
accordingly. 

The  question  for  us  is,  whether  this  was  a  right  order?  If  I  hare 
the  misfortune  in  this  case  to  differ  with  all  those  of  my  Brethren 
who  heard  the  argument,  I  have  the  consolation  of  knowing  that 
my  opinion  is  in  conformity  with  the  judgment  of  the  Court  of 
Exchequer,  after  solemn  argument,  and  also  in  conformity  with  the 
opinion  of  his  Honor  the  Master  of  the  Rolls. 

The  facts  upon  which  the  questions  in  this  case  turn  are  (I  thiok) 
these : — In  and  before  the  year  1 769,  one  Thomas  Johnston  wti 
seised  in  fee  of  the  lands  of  Ballynockane,  including  the  premises  in 
the  ejectment  mentioned  ;  and  by  indenture  dated  the  4th  of  Norem- 
ber  1769,  Thomas  Johnston  leased  to  John  Hill  the  mill  and 
mill-house  of  Ballynockane,  containing  about  3  acres,  at  a  jeaH/ 
rent  of  £4.  1  Is.  This  lease  was  for  three  lives,  with  a  cofenaot 
for  perpetual  renewal.  On  the  5th  of  November  1772,  Thomas 
Johnston  made  a  second  lease  to  the  same  John  Hill.    This  was 
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a  lease  of  another  portion  of  Ballyoockane,  containing  la.  2r.  2dp.,  T.  T.  1858. 

and  was     a  lease  for  two  lives,  at  a  rent  of  £2.  6s.  6d.  yearly,     s^-ly ' 

and  did  not  contain  a  covenant  for  renewal.     By  lease  dated  the 
25th  of  March  1788,  William  Hill,  the  son  and  heir  of  John  Hill,      tuohbt. 
the  lessee  under  the  leases  of  1769  and  1772,  being  in  possession, 
leased  the  premises  comprised  in  both  leases  to  Thomas  Kent,  for 
three  lives,  with  a  covenant  for  perpetual  renewal,  at  a  bulk  rent 
of  £22.  15s.  yearly.     The  lives  in  this  lease  were  different  from  the 
lives  in  the  leases  of  1769  and  1772.     There  was  in  the  lease  of 
1788,  besides  the  covenant  for  renewal,  a  covenant  for  quiet  enjoy- 
ment during  the  *'  term  and  time  aforesaid."    By  deed  of  the  5th 
of  December   1793,   after  reciting  the  leases  of  1769  and   1772^ 
William  Hill  conveyed  all  his  estate  and  interest  in  the  lands  therein 
comprised  to  Thomas  Stoney  and  his  heirs.     The  effect  of  the  deed 
above  stated  is  this ;  that  in  and  after  the  year  1793,  Thomas  Stoney, 
as  assignee  of  Hill,  was  seised  of  the  premises  comprised  in  the  two 
leases  of  1769  and  1772,  but  subject  to  the  lease  of  1788,  then 
vested  in  Thomas  Kent,  and  to  the  covenants  therein  contained. 
Thus  we  find  that,  before  the  year  1802,  Johnston  was  seised  of  the 
rent  and  reversion  of  and  in  the  two  leases  of  1769  and  1772,  and 
Thomas  Stoney  was  seised  and  entitled  under  those  leases,  and 
Thomas  Kent  was  seised  and  possessed  of  the  premises  under  the 
lease  of  1788 :  then  in  the  year  1802,  Thomas  Stoney  became,  under 
the  will  of  Robert  Johnston,  the  son  and  heir  of  Thomas  Johnston, 
seised  of  the  fee  and  inheritance  in  the  lands  of  Ballynockane, 
comprising,  inter  alia,  the  lands  comprised  in  the  leases  of  1769  and 
1772,  and  therefore  also  in  the  lease  of  1788.    The  leases  of  1769 
and  1772,  of  which   Thomas  Stoney  was  assignee,  thus  became 
merged  in  the  fee;  and  Thomas  Stoney,  in  that  year  1802,  became 
seised  in  fee  of  the  lands  comprised  in  the  lease  of  1788,  and  subject 
to  that  lease  and  the  covenants  running  with  the  lands  contained 
therein,  and  received  the  rent  thereby  reserved  to  the  landlord,  as 
long  as  he  continued  so  seised. 

I  shall  by-and-bye  consider  the  effect  of  this  transaction.  But  in 
the  year  1819,  a  marriage  settlement  was  executed  by  Thomas 
Stoneyi  upon  the  marriage  of  his  son,  the  Rev.  Ralph  Stoney, 
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T.  T*  1868.  whereby  the  fee  and  inheritance  o£  Ballynockane^  inter  aUa,  were 
-  ^..^ly,^..^  conveyed  to  trustees  to  the  use  of  the  Rev.  Ralph  Stoney  for  his  life, 
with  remainders  over.  Under  this  settlement,  Ralph  Stoney  becane 
TUOHBr*  tenant  for  life,  with  a  power  of  appointment  to  a  son  or  sons  of  the 
marriage.  A  few  other  facts  should  be  mentioned,  to  raise  the 
questions  to  be  decided  in  this  case,  viz.,  the  estate  of  Thomas  Ecot 
became  vested  in  Jeremiah  Tuohey,  the  father  of  the  defendants, 
and  in  the  year  1830  a  renewal  of  the  lease  of  1788  was  execQtd 
by  the  Rev.  Ralph  Stoney  to  Jeremiah  Tuohey,  in  pursuance  of 
the  covenant  contained  in  that  lease.     After  this,  vis.,  in  the  yni 

1855,  Jeremiah  Tuohey  filed  a  petition  in  the  Court  of  Chaneery 
against  the  Rev.  Ralph  Stoney,  praying  for  a  conveyance  noder 
the  terms  of  the  Renewable  Leasehold  Conversion  Act.*  The  order 
sought  was  resisted  by  the  Rev.  Ralph  Stoney;  and  the  petition 
being  heard  by  the  Master  of  the  Rolls,  his  Honor,  by  his  order 
dated  the  1  Ith  of  December  1855,  made  an  order  of  reference  to 
a  Master  ;  and  by  subsequent  orders  of  the  29th  of  February  I8564 
and  the  12th  of  June  1856,  the  defendants  (who,  upon  the  death  of 
their  father,  pending  the  suit,  were  allowed  to  continue  the  pro- 
ceedings) were  finally  declared  entitled  to  the  benefit  of  the  Re- 
newable Leasehold  Conversion  Act,  with  the  costs  of  the  suit,  aiKi 
the  Rev.  Ralph  Stoney  was  ordered  to  execute  the  proper  fee-fann 
grant  accordingly ;  and  which  grant,  by  deed  dated  the  10th  of  Htj 

1856,  was  accordingly  executed  by  the  said  Ralph  Stoney  to  tht 
defendants. 

Upon  these  facts  two  questions  arise : — ^first,  independently  of  anj 
~euit  in  Equity,  had  the  petitioner  a  right  to  a  fee-farm  grant  under 
the  Renewable  Leasehold  Conversion  Act  ?  Secondly,  was  the  order 
of  the  Master  of  the  Rolls  conclusive  as  to  that  right  ?  I  appiehend 
that  Thomas  Stoney,  in  and  before  the  year  1819,  was  bound  hj 
the  covenant  for  renewal  in  the  lease  of  1788.  In  that  year  1819, 
Thomas  Stoney  was  seised  of  the  reversion  in  fee,  subject  to  the 
lease  of  1788.  As  assignee  of  Hill  he  was,  while  in  possessioo, 
bound  by  that  covenant.  The  case  reported  in  Jfoore,  p.  159*  ^P 
down  two  positions : — first,  that  a  covenant  for  renewal  of  a  lease  is  a 
covenant  running  with  the  land.  Secondly,  that  such  a  covenant  binds 

•  12  &  13  Vic.,  c  105. 


ii 
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the  assignee  of  the  reversion  in  possession ;  the  language  is  this : —  T.  T.  1858. 

_,  _,  Exch.  Chanu 

'*  G-awdj  remembered  a  case  lately  adjudged  in  the  Common  Fleas»     '— — v — ^ 
**  where  the  lessor  for  years  covenanted  in  his  lease  that,  at  the  end  ^^ 

**of  the  term,  he  would  make  a  new  lease  to  the  lessee  or  his      tuohet* 
assigns,  and  then  granted  over  his  reversion ;  at  the  end  of  the 
term,  the  lessee  may  bring  covenant  against  the  grantee  (of  the 
^'  reversion) ;  to  which  all  the  Justices  and  Serjeants  agreed.**    This 
authority  does  not  stand  alone;   it  is  expressly  recognised  and 
applied,  by  the  Court  in  the  case  of  Balfy  v.  Welis  (a),  in  which 
latter  case  the  doctrine  of  covenants  is  very  clearly  expounded; 
in  p.  29i  the  Court  says : — "  For  a  covenant  which  runs  and  rests 
''with  the  land,  an  action  lies  for  or  against  the  assignee  at  the 
''Common  Law,    quia  transit    terra   cum  onere^    although    the 
"  assignees  be  not  named  in  the  covenant."    In  Roe  v.  Hayley  (6), 
Lord  EUenborough  lays  down  expressly  the  same  doctrine.     This 
doctrine  is  admirably  expounded  by  Mr.  Smithy  in  his  notes  upon 
Spencer^a  ect8e{e)\  also,  in  Spencer  v.  Bcyce{d)y  a  covenant  for 
further  assurance  is  held  to  bind  the  lands  in  the  hands  of  the 
heir.     The  general  doctrine  is  well  established,  that  the  assignee 
b  bound  by  all  covenants  running  with  the  land,  but  not  by 
collateral  covenants.    Now,  applying  this  principle  to  the  facts  of 
the  case  before  us,  Thomas  Stoney,  in  1793^  as  assignee  of  Hill's 
estate,  and  receiving  the  rent  under  Kent's  lease,  became  bound 
by  the  covenant  for  renewal  contained  in  that  lease ;  that  covenant 
ran  with  the  land.    If  then,  after  1793,  the  lives  in  Kent's  lease 
had  expired,  Thomas  Stoney  being  seised  of  the  rent  and  reversion^ 
the  covenant  to  renew  in  Kent's  lease  would  have  bound  him ; 
and  an  action  upon  the  covenant  might  have  been  maintained 
by  Kent  against  Thomas  Stoney,  upon  his  refusal  to  renew.    I 
will  not  say  that  a  Court  of  Equity  would  then  have  compelled 
a  renewal,  because  Thomas  Stoney  had  not  an  estate  out  of  which 
such  a  renewal  could  have  been  carved ;  that  point  it  is  unneoesaiy 
to  discuss.     But,  in  1802,  the  fee  and  inheritance  devolved  upon 
Thomas  Stoney,  and  thereby  the  leases  of  1769  and  1772  became 

(a)  3  Wils.  25.  (&)  12  Eaat,  469. 

(e)  5  Rep.  15 ;  Me  1  Smith  L.  Cas.  27.  (<0  ^  ^^-  370. 
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T.  T.  1858.  merged  in  the  fee,  and  Thomu  Stoney  became  seised  of  the  fee, 
s.— I,^— .^     subject  onlj  to  the  lease  of  1788,  and  the  covei^ants  on  the  land* 
lord's  part  in  that  lease.    Thomas  Stoney  thus  became  seiaed  of 
TUOHET.     an  estate,  oat  of  which  the  covenant  for  renewal  could  be  abund- 
antly satisfied.      He  received   the    rent  reserved   by  the  lease  of 
1788,  and  had  the  benefit  of  the  tenant's  covenants  in  that  lease; 
and  I  think  he  was  reciprocally  bound  by  the  landlord's  covenants 
for  quiet  enjoyment  and  renewal  therein  contained.     His  former 
reversion  in  the  lease  of  1788  became  merged  in   the  new  and 
larger  reversion,  and  the  covenant  for  renewal,  which  before  bound 
only  the  minor  reversion,  by  the  merger  of  that  minor  reversioOf 
*  now  attached  itself  upon  and  bound  the  reversion   in  fee.    My 

opinion  then  upon  this  part  of  the  case  is,  that  in  the  year  1819, 
and  before  the  marriage  settlement  of  that  date,  the  covenant 
for  renewal  in  the  lease  of  1788  bound  the  fee  and  inheritance 
in  the  hands  of  Thomas  Stoney ;  and  it  follows  that  if^  in  that 
year,  Kent  the  lessee  had  filed  a  bill  for  renewal  against  Thomas 
Stoney,  a  decree  for  a  renewal  would  have  been  obtained:  and 
this,  perhaps,  is  the  view  of  the  subject  taken  by  the  Master  of 
the  Bolls — a  Judge  not  likely  to  be  mistaken  upon  a  question  of 
Common  Law,  or  indeed  upon  any  question.  But,  secondly,  sup- 
posing that  I  am  wrong  upon  the  first  question,  still  I  am  of 
opinion  that  the  orders  of  the  Master  of  the  Bolls  are  oondostTe 
upon  the  question  of  right.  These  orders  amount  to  a  judgment 
upon  the  matter;  and  the  judgment  of  a  Superior  Court,  so  long 
as  it  stands  in  force,  pro  veriiate  aecipitur^  and  cannot  be  con- 
tradicted: Co.  LiU,^  pp.  167,  168.  There  may  be  a  writ  of  error 
from  a  Court  of  Law  to  a  Superior  Court — there  may  be  an  appeal 
from  the  decree  or  order  of  a  Court  of  Equity;  but,  unless  in 
the  way  of  error  or  appeal,  judgments  and  decrees  are  not  exa- 
minable in  any  Court  There  is,  however,  this  exception,  if  i^ 
appear  on  the  fiice  of  the  judgment  or  decree  that  the  subject- 
matter  of  the  judgment  was  wholly  outside  the  jurisdiction  of 
the  Court,  was,  so  to  say,  coram  non  Judiee,  then  the  judgment 
or  decree  is  a  nullity.  Thus,  if  the  Court  of  Chancery  should  bj 
its  decree  order  a  man  to  be  hanged,  or  if  the  Queen's  Bench 
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should  appoint  a  receiver  over  a  man's  estate,  such  orders,  how-  T.  T.  1858. 

Exch*  ChOMm 

ever  formally  worded,  would  be  nullities;  but  where  the  Court       -^  >v-*  ■ 
pronouncing  the  judgment  or  decree  has  general  jurisdiction  over 
the  cause,   however  erroneous  that  judgment  or  decree  may  be,      tuohet. 
no  other  Court  has  a  right  to  touch  or  gainsay  it.     The  argu- 
ment in  the   present  case  therefore  is,   that   the  Master  of  the 
Rolls  had  not  jurisdiction  to  entertain  the  petition  of  Jeremiah 
Tnohey,  or  to  make  any  order  upon  it ;  in  other  words,  that  his 
Honor's  jurisdiction  is  derived  from  the  Leasehold  Conversion  Act, 
and  that  the  facts  of  this  case  do  not  come  within  the  provisions 
of  that  statute.     Now  it  cannot  be  denied  that,  so  far  as  the  lands 
comprised  in  the  lease  of  17699  the  Master  of  the  Rolls  had  full 
jurisdiction,  and'  fhat,  so  far,  his  orders  are  right.     That  lease 
was  a  lease  of  lives  renewable  for  ever,  and  was  derived  imme- 
diately from  the  fee.     His  jurisdiction  was,  no  doubt,  given  by  the 
Leasehold  Conversion  Act ;  that  Act,  however,  gave  him  full  juris- 
diction over  the  subject-matter  of  Tuohey's  petition.    The  other 
premises,  it  must  be  admitted,  were  comprised  in  a  renewable  lease, 
not  immediately  derived  from  the  fee,  but  in  a  sub-lease,  under  the 
leases  of  1769  and  1772,  viz.,  the  lease  of  1788.     That  was,  how- 
ever, a  lease  for  lives  renewable  for  ever,  and,  though  not  originally 
derived  fi-om  the  fee  immediately,  it  became,  by  the  merger  of  the 
leases  out  of  which  it  was  carved,  an  immediate  charge  upon  the 
fee  and  inheritance ;  it  comprised  the  premises  contained  in  both 
the  leases  of  1769  and  1772,  at  a  balk  rent,  and  under  one  covenant 
for  renewal.    It  is  admitted  that  the  order  was  right,  as  to  part 
of  the  premises,  viz.,  the  premises  comprised  in  the  merged  lease 
of  1769.    Suppose  it  went  too  far  in  including  the  premises  com- 
prised in  the  lease  of  1772,  was  not  that  matter  to  be  corrected 
rather  by  appeal  than  by  a  judgment  of  nullity?    It  was  upon 
the  covenant  for  renewal,  contained  in  the  lease  of  1788,  that  the 
premises  leased  by  the  lease  of  1769  were  entitled  to  renewal;  and 
were  not  the  other  premises,  contained  in  the  same  deed  and  within 
the  same  covenant,  entitled  to  renewal  also  ?    If  the  covenant  was 
good  fur  one  set  of  premises,  why  not  good  for  the  other  also? 

.By  the  23rd  section  of  the  Leasehold  Perpetuity  Act  (12  &  13  Vie.. 
VOL.  8.  '  26  L 
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T.  T.  1858.  c.  105),  it  was  the  right  and  duty  of  the  Master  of  the  BoDs,  vbeg 
Exeh,  ChoM, 

' V the  right  to  renew  dumed  by  the  petitioner  was  disputed,  "to  W 

BRBBBTON 

^^  the  petition,  and  to  determine  tke  right  to  iueh  renewal^'  k; 

TUOHST.  and  shall  this  Court  say  that  the  Master  of  the  Rolls,  having  hetrd 
the  petition,  and  determined  the  right  to  the  renewal  claimed  b 
the  petitioner,  has  determined  wrongly  on  the  whole  or  in  put? 
But  it  is  argued  thus:— The  lease  of  1788,  though  containing t 
covenant  for  perpetual  renewal,  does  not  come  within  the  Act 
because  it  is  not  a  lease  *'  derived  immediately  from  the  freeiMU 
and  inheritance,'*  and,  taken  as  a  sub-lease,  it  was  not  made  bji 
party  competent  thereto.  I  own  this  argument  strikes  me  as  beio* 
a  mere  subtlety,  and,  while  adhering  to  the  words  of  the  statatt 
defeating  its  spirit  and  intention.  The  lease  of  1788  was  derind 
from  the  freehold  and  inheritance  vested  in  John  Hill,  who  vs 
seised  of  the  freehold,  and  had  an  inheritance  in  the  lands  demiaei 
in  part  an  inheritance  not  in  fee,  but  in  quasi  fee,  and  still  u 
inheritance ;  and  John  Hill  was  a  person  competent  to  make  t 
sub-lease  to  bind  that  freehold  and  inheritance.  Had  the  respond- 
ent, the  Rev.  Ralph  Stoney,  been  seised  of  the  fee-simple  in  tbe 
premises,  he  could  not  have  resisted  the  right  of  the  petitioneB 
to  the  fee-farm  grant  claimed  by  them.  He  was  but  tenant  for 
life  under  the  settlement  of  1819;  but,  by  the  35th  section  of  the 
statute,  he  was,  for  the  purposes  of  the  Act,  to  be  deemed  and 
taken  as  owner  of  the  reversion.  There  was  then,  in  the  case  before 
the  Master  of  the  Rolls,  an  owner  of  a  lease  in  perpetuity  sppljiog 
for  a  fee-farm  grant,  and  there  was  an  owner  of  the  reversioB 
(represented  by  the  tenant  for  life)  resisting  that  grant.  It  cannot 
be  denied  that  the  petitioner  had,  by  his  lease  of  1788,  a  lease 
which  was,  to  all  intents  and  purposes,  a  lease  in  perpetmtj; 
and,  if  contended  that  it  was  not  in  terms  a  lease  in  perpetnitr 
under  the  Act,  I  reply  that  it  was  in  my  mind  clearly  vitbin 
the  spirit  and  purview  of  the  Act.  It  was  also  argued  that  tlie 
order  of  the  Master  of  the  Rolls  was  merely  a  consent  order,  and 
ought  not  to  bind  the  remainderman.  To  this  I  say,  first,  suppoK 
it  was  so,  it  is  as  much  the  order  of  the  Court  ■  as  if  it  were  not 
so.     But  it  is  a  mistake  to  call  this  a  consent  order.     After » 
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fruitless  resistance,  the  respondent's  Connsel  ultimately  state  the  T.  T.  1858: 

respondent's  willingness  to  execute  the  required  grant;  the  proper     ^.^^ 

orders  and  proceedings  are  made  and  had,  the  respondent  is  con- 
demned in  the  costs  of  the  suit,  and  the  fee-farm  grant  is  executed,     tuohet. 

Mj  opinion  is,  upon  the  whole,  that  the  Court  of  Exchequer 
was  right  in  omnibus^  and  that  their  judgment  ought  to  be  affirmed^ 


Lefrot,  C.  J. 

If,  in  this  case,  I  could  agree  with  my  Brother  Cramptor  in 
his  premises,  I  would  also  agree  with  him  in  the  concluson  he  has 
come  to ;  and  perhaps  I  may  say  the  same  for  the  other  Members 
of  the  Court,  whose  opinions  I  have  been  authorised  to  express. 
My  Brother  Cramfton  has,  by  the  clearness  of  the  judgment 
which  he  has  given,  relieved  me  from  any  embarrassment  in 
following  him.  His  judgment  is  founded  upon  two  propositions : — 1 
first,  that  there  was,  upon  the  facts  of  this  case,  a  fee-simple  in- 
heritance, bound  by  a  covenant  for  perpetual  renewal,  and  that 
there  was  consequently  a  perpetuity  lease  in  existence,  the  tenant 
of  which  was  entitled  to  a  fee-farm  grant  in  place  of  the  lease 
for  lives  renewable  for  ever.  That  proposition  rests,  as  I  have 
said,  upon  the  facts  of  the  case.  But  secondly,  he  contends  that, 
although  the  facts  did  not  furnish  that  case,  the  tenant  is  entitled 
to  contend  successfully,  that  the  perpetuity  grant,  made  under  the 
order  of  his  Honor  the  Master  of  the  Rolls,  gives  her  a  valid 
title,  by  virtue  of  the  order  of  the  Master  of  the  Rolls. 

To  proceed  then  to  consider  the  case  in  the  order  in  which  my 
Brother  Cramfton  has  dealt  with  it,  let  tis  see,  first,  whether  the 
tenant  had  before  the  Court  a  fee-simple  estate  bound  by  a 
perpetuity  lease.  This  question  concerns  only  so  much  of  the 
premises  as  were  contained  in  a  certain  lease  of  the  5th  day  of 
November  1772,  made  by  Thomas  Johnson  to  John  Hill,  who  was 
afterwards  represented  by  William  Hill.  Did  this  lease  of  the  5th 
of  November  1772  originally  in  its  nature  bind  the  inheritance 
by  a  covenant  for  perpetual  renewal  ?  I  need  only  call  attention 
to  the  documents  set  out  in  the  case  before  me,  to  show  that  it 
was  a  lease  for  two  lives  only,  of  la.  2r.  2dp.,  part  of  the  six  acres 
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T.  T.  1858.  which  are  the  snbject-matter  of  the  present  ejectment.  OrigiDiIlT. 
therefore,  the  inheritance  was  not  bound  by  anj  covenant  for  per- 
petual renewal  as  to  that  la«  2r.  23p.9  the  subject-matter  of  tk 
present  question  between  the  parties.  It  is  said,  howeyer,  this 
Ralph  Stoney,  who  has  been  decreed  to  execute  the  fee-fium  gnot 
(I  assume  that  he  has  been  so  decreed),  did,  by  some  interreDiig 
act  between  the  granting  of  this  lease  and  the  execution  of  the 
fee-farm  grant,  let  in  upon  the  inheritance  this  small  quotitr 
of  land  as  the  subject  of  a  perpetuity  covenant.  Let  us  look  to 
dates  and  the  documents,  to  see  if  this  be  so. 

•It  was  in  the  year  1793  that  William  Hill  conveyed  to  Tboous 
Stoney  the  two  leases  that  had  been  made  by  Thomas  Johnson: 
one  in  17699  of  3  acres,  and  the  other  in  1772,  of  la.  2r.  23p.  lite 
deed  by  which  these  leases  were  assigned  to  Stoney  recited  tk 
leases  previously  as  they  stood.  What  then  did  Stoney  take 
that  asugnment?  He  took  all  that  William  Hill  took, 
by  everything  which,  while  the  leases  were  in  the  hands  of  Williaa 
Hill,  would  have  bound  the  inheritance.  But  did  he  take  moR*' 
The  assignee  of  a  lease  is  entitled  to  the  benefit  of  every  covenut 
which  the  assignor  had,  which  bound  the  reversion  and  iDherittnee; 
and  accordingly,  if  William  Hill  had  in  those  two  leases  a  oo?e&ui 
binding  the  inheritance,  Stoney  would  have  had  also  a  corenasi 
binding  the  inheritance.  But  was  that  so?  Was  the  owner  of  tl)^ 
inheritance,  by  the  lease  of  1772,  bound  to  renew  to  William  Hiii. 
on  the  expiration  of  the  two  lives  for  which  that  lease  was  grant^id' 
There  was  not  any  covenant  for  renewal  of  any  sort  in  that  lease. 
These  considerations  appear  to  me,  with  respect  to  the  case  cited 
from  Moore^  and  the  other  case,  to  get  rid  of  their  application  u 
the  present ;  because  in  those  cases  there  was  a  covenant  bj  tbe 
reversioner  to  execute  a  renewal  upon  the  expiration  of  the  ^ 
lease ;  but  in  the  present  case  I  do  not  find  any  covenant  of  reoevil 
binding  the  inheritance  as  to  the  portion  of  land  in  question.  ^ 
is  then  said  that  William  Hill,  before  the  assignment  to  &ooej, 
had  made  a  lease  to  Kent,  with  a  covenant  for  perpetual  miewil; 
and,  therefore,  that  his  assignee  must  be  bound,  as  between  bi" 
and  Kent,  to  renew  Kent's  lease.    If  indeed  he  had  himself « 
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covenant  for  perpetual  renewal,  binding  the  inheritance  as  to  the  T.  T.  1868. 

portion  of  land  in  qaestion,  he  would,  as  I  said  before,  be  bound     v ^v ' 

to  renew  to  Kent,  and  to  Kent's  assignee.  But  does  William  Hill's 
covenant  for  perpetual  renewal  bind  Stonej,  beyond  the  estate  tuohet. 
assigned  to  Stoney  ?  A  personal  covenant  does  not  bind  the 
assignee,  but  a  covenant  binding  the  estate  does  bind  the  assignee. 
Then  supposing  W.  Hill's  estate  for  two  lives  to  be  bound  by 
a  covenant  for  perpetual  renewal — it  was  bound  during  the  two 
lives — ^but  was  it  bound  beyond  the  two  lives?  Does  a  covenant 
binding  the  estate,  though  it  runs  with  the  land,  go  beyond  the 
estate  in  the  land  to  which  it  is  attached?  I  take  the  law  upon 
this  subject  to  be  perfectly  clear ;  beyond  that,  it  is  a  mere  personal 
covenant,  and  does  not  bind  the  assignee.  Then  as  to  estoppel: 
there  is  no  estoppel  when  an  interest  passes,  and  here  an  interest 
did  pass,  for  there  passed  an  interest  for  the  two  lives ;  and, 
therefore,  both  upon  the  principle  of  law,  that  a  covenant  running 
with  the  land  does  not  outlast  the  estate  to  which  it  is  attached, 
and  that  there  is  no  estoppel  when  an  interest  passes,  Stoney  would 
not  be  bound  to  execute  a  renewal,  by  virtue  of  his  being  assignee 
of  the  lease  for  two  lives,  and  he  would  not  have  been  liable  to 
an  action.  But  it  is  argued  that,  subsequently,  in  the  year  1802, 
Stoney  acquired  a  conveyance  of  the  reversion  in  fee*;  and  I  admit 
that,  in  like  manner  as  he  would  have  been  bound  by  everything 
that  bound  the  lease  in  the  hands  of  the  lessee,  so  he  is  bound  by 
everything  that  bound  the  reversion  in  the  hands  of  the  rever- 
sioner; and,  therefore,  he  was  bound  by  the  lease  of  the  9th  of 
November  1769,  as  a  perpetuity  lease;  but  inasmuch  as  the  rever- 
sioner was  not  bound  by  the  lease  of  1772  as  a  perpetuity  lease, 
the  assignee,  unquestionably,  was  not  bound  beyond  what  the 
reversioner  himself  was ;  and  although  this  lease  of  1772  merged 
in  the  inheritance,  it  did  not  raise  up,  or  attach  upon,  or  introduce 
into  the  fee  by  its  merger,  a  covenant  for  perpetual  renewal  as  to 
that  portion  of  the  lands  which  was  not  subject,  in  the  hands  of 
the  reversioner,  to  a  perpetuity  grant.  It  is  very  true  that  sur- 
render and  merger,  and  all  those  operations  which  merge  a  lesser 
estate  in  a  greater,  leave  subsisting,  for  the  benefit  of  third  persons, 
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T.  T.  1858.  everythiDg  attaching  upon  the  estates  merged ;  bat  thej  do  du 

Exck,  Cham, 

« raise  up»  as  against  the  estate  in  which  the  merger  takes  pboe, 

BBBRETOH 

^^  a  right  that  never  attoched  to  it. 

TUOHXT.  Taking  it  then  tbat»  in  1802,  this  was  the  condition  of  Stonej, 

he  was  subject,  as  assignee  of  William  Hill,  to  eTeiything  thtt 
bound  those  two  leases ;  he  was  bound,  as  to  the  lease  of  1769, 
by  a  covenant  for  perpetual  renewal ;  but  aa  to  the  others,  he 
was  not  in  a  better  or  worse  position  than  the  par^  whom  be 
represented.  He  stood  exactly  in  the  position  of  his  saeigiior. 
He  then  settles  the  estate  as  he  held  it,  and  thereby  makes  him- 
self tenant  for  life,  with  a  power  of  appointment  amongst  bis 
children,  with  limitations  over  in  default  of  appointment,  in  tbe 
usual  course  of  family  settlements.  Did  those  claiming  under  tk 
settlement  take  subject  to  anything  which  did  not  bind  the  esuu 
in  the  hands  of  the  settlor ;  or  was  there  as  to  this  portion  of  tbe 
land  anything  binding  the  reversion  in  fee  ?  Nothing.  If  iioi 
be  so,  it  would  not  have  been  competent  for  the  present  claimaiit, 
before  this  Act,  by  filing  a  bill  for  a  renewal,  to  have  compelled  the 
children  of  Stoney  to  execute  a  renewal  of  the  lease  of  1772;  ao4 
let  me  add,  that  if,  independently  of  this  Act,  a  bill  had  been  filed 
against  Stoney,  and  he,  in  the  absence  of  his  children,  had  executed 
a  renewal  under  a  decree  of  the  Court  of  Chancery,  and  if,  afier  his 
death,  his  children  had  brought  their  ejectment,  and  had  been  met 
in  a  Court  of  Law  by  this  renewal,  executed  by  Stoney,  the  tesut 
for  life,  under  the  decree  of  the  Court ;  if,  I  say,  that  decree  bsd  beei 
produced  in  a  Court  of  Law,  the  children  might  have  scoffed  at  it^ 
It  is  perfectly  plain,  therefore,  that  although  the  Court  of  Chsncei? 
was,  before  this  Act,  a  Court  of  competent  jurisdiction  to  decide 
upon  a  right  of  renewal,  its  decision  would  be  of  no  avail  in  tiie 
case  I  have  put;  and  yet  everything  that  is  or  can  be  ascribed 
here  to  the  Rolls  order  would  have  existed  in  Chancery  under  the 
circumstances  I  have  mentioned. 

How  far  then  does  the  present  Act  put  the  fee-farm  grant  b]w> 
a  different  footing  from  a  renewal  under  a  decree  of  the  Court  d 
Chancery  ?  I  admit  that  there  is  one  effect  of  this  Act,  to  reliere 
cases  coming  within  it  from  a  difficulty  which  would  ha?e  existed 
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antecedently  to  its  passing ;  and  it  is  this :  whereas  if  a  renewal  had  T.  T.  1858. 

Egch,  OJuaa* 
been  executed  in  the  absence  of  the  children,  the  decree  not  only      , ' 

would  not  bind  the  right,  but  could  not  even  be  read  in  evidence  ^ 

against  them,  they  not  being  •  parties  to  the  suit.  But  in  cases  .tuohbt. 
within  this  Act,  the  estate  is  sufficiently  represented  by  the  tenant 
for  life ;  and  that  brings  me  to  consider  what  is  required  to  bring 
a  case  within  the  Act.  The  first  and  last  sections  are  almost  all 
I  need  advert  to. — [His  Lordship  read  the  1st  section]. — ^What  is 
the  subject-matter  of  the  Act  ?  The  thing  over  which  jurisdiction 
is  given?  Leases  for  lives,  with  covenants  for  perpetual  renewal 
binding  the  inheritance.  To  whom  is  the  jurisdiction  primarily 
given?  To  the  parties,  lessor  and  lessee,  and  only  to  the  Court 
to  oblige  the  reluctant  party  to  do  what  willing  parties  might  do 
for  themselves ;  to  enable  the  Court  of  Chancery,  when  parties  were 
not  willing  to  do  that  which  they  might  do  voluntarily,  to  compel 
^  them  to  do  it,  provided  there  were  before  the  Court  a  perpetuity 
lease  and  inheritance  bound  by  it.  But  is  it  the  meaning  or  the 
intention  of  the  Act  to  give  to  the  Court  of  Chancexy  a  power  to 
alter  the  relation  between  landlord  and  tenant,  to  the  extent  now 
contended  for,  of  giving  to  a  tenant,  with  a  lease  for  two  lives, 
without  any  covenant  of  renewal,  or  importing  to  be  such,  a  right  to 
obtain  a  fee-farm  grant  ?  The  statute  rests  its  operation  in  a  Court 
of  Law  upon  this — if  the  inheritance  be  bound  by  a  perpetual 
covenant,  it  is  bound  by  the  fee-farm  grant.  Its  eficct  is  to  be  the 
same  as  by  the  7th  section  it  would  have  been  if  done  by  the 
parties  voluntarily.  It  is  observable,  and  quite  decisive  in  my 
opinion,  that  there  is  no  section  in  the  Act  providing  for  the  opera- 
tion of  the  fee-farm  grant  when  made  under  the  order  of  CSonrt ; 
and,  if  it  is  to  have  any  operation,  it  can  be  only  by  the  7th,  which 
is  the  very  section  that  determines  what  shall  be  the  eflfect  of  a 
voluntary  fee-farm  grant.  That  section  is  expressed  in  these  words : — 
*'  And  be  it  enacted  that,  from  and  after  the  execution  of  such  grant 
*^  to  the  owner  of  a  lease  in  perpetuity,  or  to  the  owner  of  an  under- 
'^  lease  in  perpetuity,  as  aforesaid,  such  grant  shall,  tohere  such  grant 
**  is  mad€  to  the  owner  of  a  lecue  in  perpetuit^^  bind  all  persons 
"  interested  in  the  reversion  and  in  such  lease,  and  all  persons  bound 
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T.  T.  1858.  '<  by  such  leue.**    What  is  the  meamng  of  the  word?,  ^  where  soeb 
Exeh»  ChoMm 

grant  is  made  to  the  owner  of  a  lease  in  perpetuity  ? "    Is  it  not 
a  condition  npon  which  depends  the  operation  of  the  grant  ?    Is  h 
not  a  limitation  of  the  jurisdiction,  confining  the  effect  of  a  fee-fim 
grant,  when  made  under  the  order  of  the  Courts  to  that  which  i: 
would  have  when  made  by  the  voluntary  act  of  the  parties  ?   As  m 
go  through  the  Act,  we  find  every  section  referring  back  to  the  firs; 
by  the  use  of  the  word  *'  such  ; "  and  when  we  come  to  the  seetioc 
which  defines  who  shall  be  considered  as  having  an  estate  booml 
by  a  lease  in  perpetuity,  we  find  that  the  tenant  is  entitled  to  a  k>se 
in  perpetuity,  when  he  has  it  from  a  person  competent  to  give  u 
estate  in  fee-simple :  and  the  reciprocal  legislation  is  this,  that  where 
a  covenant  for  perpetual  renewal  has  been  given  by  a  person  wb 
could  have  given  an  estate  of  inheritance  originally,  it  was  con- 
sidered not  an   unreasonable  thing  that  the  tenant,  instead  of  i 
tenancy  subject  to  litigation  and  uncertainty  under  his  ooveDsnt^ 
should  have  a  fee-farm  grant,  doing  away  with  the  necessity  of  aoj 
further  proceeding  between  the  parties.    In  the  section  which  con- 
tains the  interpretation  of  terms,  we  find,  '*  The  expression  'lease is 
<•  perpetuity  '  shall  be  taken  to  apply  to  all  cases  where  any  here- 
^Mitaments  have  been  or  shall  be,  by  a  lease  or  contract  derived 
'immediately  from  the  freehold  and  inheritance,  demised,  leased 
**  or  granted,  or  contracted  to  be  demised,  leased  or  granted,  for  ok 
**  or  more  life  or  lives,  with  or  without  a  term  of  years,  or  for  yeaR 
"  determinable  upon  one  or  more  life  or  lives,  or  for  years  abmlole, 
''with  a  covenant  or  agreement,  by  a  party  competent  thereto, is 
"  any  of  such  cases,  whether  contained  in  the  instrument  bj  which 
"such  lease  or  contract  is  made,  or  in  a  separate  instrument,  ford; 
*^ perpetual  renewal  of  euek  lease  or  coniraetJ^    The  section  then 
provides  for  the  case  of  an  under-lease  in  perpetuity  ;  there  the 
words  "derived  immediately"  are  dropped;  but  those  words  were 
not  inserted  except  with  a  view  to  classification,  and  therefore  so 
argument  of  any  value  can  be  founded  upon  them.    There  are  also 
other  sections  important  to  be  observed  upon.    In  the  27th  aecboo 
it  is  provided  that  the  execution  by  an  officer  of  the  Coort  shall 
be  substituted  for  the  execution  of  the  party  bound,  when  that 
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cannot  be  obtained  by  reason  of  his  disability  or  absence,  the  effect  T.  T.  1858. 

of  the  execution  by  the  officer  is  made  just  the  same  as  the  execution 

by  the  party  himself  under  the  7ih  ieetion^  which  in  terms  only 

applies  to  voluntary  grants.    Indeed  when  Counsel  in  this  case  were 

asked  in  the  course  of  the  argument,  if  they  could  contend  that  the 

parties  could  in  this  case  have  Yoluntarily  given  a  valid  fee-farm 

grant,  they  declined  to  argue  that  proposition.    The  34th  section  is 

also  important — [His  Lordship  read  the  section]. — Instead  of  this 

Act  giving  an  extaaordinary  jurisdiction  and  effect  to  what  is  done 

under  a  petition,  it  gives  to  what  is  so  done  only  the  effect  of  what 

would  be  done  by  a  voluntary  fee-farm  grant. 

I  am  therefore  of  opinion  that  the  judgment  below  should  be 
reversed;  and,  as  that  is  the  opinion  of  the  Court,  it  is  reversed 
accordingly,  with  costs. 


voXi.  8. 


ri  L 
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Miof,  27,  28, 
81.  . 


DUGOAN  «.  CARET. 


(BtBckeguerJ. 


A  demifed  I»  trespBM  qum^  ebmnmfrggiij  for  entering  and  eotting  tnrf  «p« 
B,  for  three  ^^  l^tids  of  the  plainti£^  the  following  special  case  waa  atated  I9 
foT^^r^^M  the  parties,  in  parauanoe  of.  the  gSnd  section  of  the  Cenmoo  Lu 
^iuTi^  Procedoie  Act^  1853 ;  and  the  question  aaboitted  for  the  opimooof 

ner  u  B  was  ^)^  q^^j^  ^^  whether  the  defendant,  Langer  Carey,  was  eotitH 
then  in  powea  -»         o  ^  > 

lion  thereof,      as  an  undertenant  of  Sir  Edmond  Arthnr  Waller,  owner  of  tb 

and   he  ooye- 

nanted  that  he  lands  of  Newport  in  the  county  of  Tipperary,  to  exercise  a  right  of 

would    at   all 

times  thereaf.  turbary  over  the  bog  of  Shower,  or  Moanshaloff,  in  the  same  eooDtj, 

ter,  dnrinff  the 

oontinnanoe  of  the  property  of  Austin  Duggan  the  plaintifl^  under  the  eiicon- 

give  to  B  free  Stances  stated  in  the  special  case  ? 

^^  ^U^       ^^^  defendant  rested  his  right  upon  a  lease  of  the  16th  of  April 

cnf  l^"^  ^"^^^^  ^J  ^^*®^  WiUiam  Waller,  of  CuUy  in  the  county  of  Tippenrj, 

away  as  much  demised  to  his  SOU  Samuel  Waller,  for  three  lives  renewaUe  for 
tnrf  of  and  on 

the  bop;  of  M.,  ever,  the  lands  of  Portnecask  and  Dromnedomary,  therdn  mentiooei 

adjoining   the 

lands,  as  the  with  that  part  of  the  lands  of  Shower  and  PoUoughbane  adjoiniog- 

said  B,  his 

heirs  or  assigns  The  clauses  of  the  lease  upon  which  the  question  turned  are  nuij 

or  his  or  their  ,.,.*'  -    ,      ^  ^  *»  a,* 

undertenants.    Stated  in  the  judgment  of  the  Loud  Chibv  Baron,  past,  p.  214. 

o(»idon  fo^!  to      Upon  the  marriage  of  Samuel  Waller,  in  the  year  1 730,  a  settlemeBt 

d2LS>d**JI^  was  executed,  to  which  William  Waller  and  Samuel  Waller  ww 

Sh^niii^-°^  granting  parties,  and  by  that  deed  the  lands  comprised  in  the  letsecf 

ance  of  ^e  1828  were,  with  other  hinds,  put  in  settlement,  and  the  uses  of  tlit 
demise,  to  be 

cut    in    such 

places  and  in  such  manner  as  A,  his  heirs,  &&,  should  appoint,  and  not  otherwise. 

— Held,  that  a  person  who  subsequently  became  nndertenant,  and  occupied  a  newly 

built  house,  was  entitled  to  turbary  on  M. 

JSm  T.  Bony  (Hay  &  Jon.  688)  followed. 

Upon  the  marriage  of  B,  the  demised  lands  were  oonyered  by  A  and  B,  as  aepante 
granting  parties,  to  re-lessees,  to  uses.  A  couTeyed  the  hunds  "  in  as  large  and 
ample  a  manner  as  the  same  were  then  in  possession  of  B,"  together  with  aU 
"  commons,  common  of  pasture  and  turbaiy,"  rights  and  appurtenances  whatsoeTer 
to  the  premises  belonging  or  therewith  usiuUly  held  or  eigoyed.  The  grut  hj  B 
contained  general  words  equally  comprehensive. 

HeUf  that  the  right  of  turbary  created  by  B's  lease  was  praerred  or  newly  granted 
by  the  settlement,  notwithstanding  the  merger. 
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aettlement  were  declared  to  be  for  Samael  Waller,  for  life,  with  T*  T.  1858. 

remainder  to  trosteea  to  presenre,  during  the  Hie  of  Samuel,  with 

rmnahider,  aubject  to  a  jointure  for  the  intended  wife,  and  portions 

for  yoonger  children,  to  the  first  and  other  sons  of  the  marriage,  in 

tail,  with  an  ultimate  remainder  to  the  heirs  of  Samuel  Waller.    A 

full  statement  of  the  material  portions  of  ^is  settlement  will  be 

found  in  the  judgment,  jekmI,  p.  228. 

The  case  stated  that  the  lands  of  Portnecask  and  Dromne- 
domaiy  and  that  part  of  Polloaghbane  or  Shower  mentioned  in 
the  indentures  of  the  18th  of  April  -1728  and  8rd  of  June  1730  were 
then  known  as  the  townknd  of  Newport,  and  were  vested  in  Sir 
Edmond  Arthur  Waller;  that  the  bog  of  Moonshaloff  was  then 
known  as  Shower,  and  that  all  the  estate  and  interest  of  the  said 
William  Waller  in  the  same  were  then  nested  in  tfaeiplainUff;  that 
there  were  then  eighty-eight  dwelling-'houses  upon  the  townland  of 
Newport,  some  of  them  large  houses  with  shops,  and  many  of  them 
underlet  to  room-keepers,  a  porticm  of  the  town  of  Newport  in  the 
county  of  Tipperary  being  built  thereon ;  that  some  of  the  oceu" 
piers  of  those  houses  had  always  ezerdsed  the  right  of  ootthig  turf 
upon  the  bog  for  their  own  consumption ;  but  that  the  right  of 
cutting  turf  for  all  the  houses  had  not  been  hitheito  exercised ;  that 
the  defendant  was  tenant  to  Sir  Edmond  Arthur  Waller,  of  nine 
acres  of  the  lands  of  Newport,  upon  which  nine  acres  there  were  old 
houses  standing  when  the  defendant  beeame  tenant,  but  that  aU 
these  had  been  thrown  down,  and  a  neV  dwelling-house  erected,  in 
Mie  year  1838,  not  on  the  site  of  any  ancient  house. 


D.  Lifnek  and  Auiiin  Jhiggan^  for  the  plaintiff. 

J.  A.  LawsoHt  W,  D€arky  and  A.  G,  Rieheyt  for  the  defendant. 


For  the  plaintiff  it  was  argued  that  the  cevenaat  in  the  leasb 
of  1728  could  not  be  extended  farther  than  to  give  a  right  ^ 
turbary  to  the  undertenants  of  Samuel  Waller,  who  were  such 
at  the  date  of  the  demise,  and  for  consumption  in  houses  then 
existing  upon  the  demised  premises.  It  ?nis  given  explressly  ''for 
the  use  of  the  demised  premises/'  of  which  houses  not  in  esH  formed 
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T.  T.  1858.  no  part;  and  the  true  measure  of  the  rights  of  the  tenant  wastiie 


Ettehequer, 


State  of  things  existing  at  the  time  of  the  demise.  The  natore 
of  the  tenure  made  no  difference ;  for  a  lessee  for  lires  renewable 
for  ever  was  liable  tor  waste.  The  right  of  tnrbiuy  did  nol  pas 
under  the  granting  part  of  the  lease,  but  under  the  ooTemn^  if 
at  all;  and  the  consequence  of  the  construction  oootended  for  \ff 
the  defendant  would  be  that  the  whole  bog  would  be  speedilj 
exhausted,  which  the  Court  should  presume  to  haye  been  oootran 
to  the  intention  of  the  parties.  It  was  argued  thai  the  ooreuat 
created  a  right  unlimited  in  extent ;  but  that  contention  wss  repof- 
nant  to  the  stipulation  that  even  the  manner  of  exereiang  it  sbodii 
be  controlled  bj  the  lessor.  HUl  v.  Barry  (a)  waa  distingniabaUe, 
for  it  was  a  case  of  peculiar  facts.  The  Court  came  to  the  ccnelih 
sion  that  the  right  passed  under  the  granting  part  of  the  lesae;  lo^ 
the  subsequent  covenant  would  have  been  senselesa,  if  it  did  noi 
extend  to  the  right  already  granted.  Again,  the  lease  of  172S 
merged  in  the  settlement  of  1730;  the  lesser  estate  merged  in  tbe 
greater,  and  all  the  incidents  of  that  lesser  estate,  indnding  this 
right  of  turbary,  were  put  an  end  to.  It  could  not  pass  under 
the  general  words  in  the  granting  part  of  the  settlement ;  for  if  tke 
right  existed  at  all,  it  was  an  unusual  right,  and  could  not  pis 
under  the  words  "  rights  usually  held  and  enjoyed.** 

For  the  defendant,  Hill  v.  Bony  was  relied  on  as  an  exprei 
authority  upon  the  construction  of  the  covenant.  Even  if  the  kue 
merged  in  the  settlement  of  1730,  the  right  of  turbary  passed  mk 
the  general  words  of  that  deed.  The  general  words  were  very  Itfg^ 
and  seemed,  as  was  said  by  Lord  EUenborongh,  in  Doidge  v.  Cm- 
penter  (6),  *'  as  if  they  were  studiously  selected,  in  order  to  oonstitote 
a  grant  de  navo,  to  subsist  in  enjoyment  as  before.** 

The  foUowing  cases  were  cited  in  the  course  of  the  argoment:- 
LuUrePs  ease  (c) ;  Tueker*s  case  {d) ;  Lard  Darey  v.  JilviM(r); 
Axtry  V.  Ballard (f)  ;  Allan  v.  Gomme  {g)  ;  l)frringlUaiCs eaKi)^)\ 


(a)  Hayes  &  Jo.  668. 
(c)  4  Bep.  84  h. 
(e)  Hob.  234, 
{g)  11  Ad.&£U.  759. 


(&)6M.&a47. 
id)  4  Leon.  341. 
(O  2  Lev.  185. 
{h)  4  Bep.  36  6. 
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Cottard  and  WinstfieUTs  eate  {a) ;  Pureeli  y.  ytuh  (b) ;  Coppinger  T.  T.  1858. 
Y.  GtMifu  (c) ;  Bunt  y.  Brovme  (d) ;  Abboi  of  Siratford^s  ease  (e) ; 
Oavemars  of  Harrow  Sehool  v.  Alderton(f)\  Rhodes  y.  Bui- 
lard(p)i  Swan  y.  Coielough  (h)  ;  Attorney- General  y.  Gaunt- 
lett  (t) ;  Bradshaw  y.  JEyre  (k) ;  Saundeys  y.  Oliff{l) ;  (xrymee  y. 
Peacock  (m) ;  i^orC  y.  FFarif  (n) ;  Plant  y.  James  (o) ;  Philips  y. 
Philips  (p);  Bale  y.  Co^maft  (9) ;  2  P/o^/  on  Leases^  p.  401 ; 
iSA^.  ToMcA.,  p.  89;  £m«M  on  Estates  for  Life,  pp.  184,  300; 
£iir^  i2ea/  Pr(^.,  pp.  352,  353;  Sug.  Fen.  Sf  Pur.^  1 3th  ed.,  p.  149 ; 
Furlong^  pp.  312,  660;  1  Plow.,  p.  170 ;  Dyer,  p.  1306. 

Cur.  ad.  vult. 


PiGOT,  C.B. 

Two  questions  arise  for  decision  in  this  case ;  first,  whether  bj  the 
clause  of  the  lease  of  the  18th  of  April  1728,  which  proYides  a  right  of 
turbary  for  the  lessee,  that  right  extends  to  the  taking  of  the  turf  for 
the  use  of  undertenants  whose  tenancies  did  not  exist  when  the  lease 
was  made,  and  whose  houses  neither  then  existed,  nor  are  built  on 
the  site  of  houses  then  existing  ?  Secondly,  eYcn  if  the  dause  had 
that  operation,  whether  there  has  not  been  a  merger  of  the  lessee's 
estate,  and  a  consequent  extinction  of  any  right  of  turbary  created 
by  the  lease? 

Ab  to  the  first  question,  Hill  y.  Barry  (r)  has  been  relied  on  by 
the  defendant  as  a  direct  authority.  There,  there  was  a  demise  of 
lands,  ''with  all  and  singular  the  rights,  members  and  appurtenances 
''  thereunto  belonging,  in  as  large,  ample  and  beneficial  a  manner  as 
**  the  same  are  now,  and  for  some  time  past  haYc  been,  held  and 
''enjoyed  by  the  said  John  Barry  and  his  undertenants."    In  a 


(a)  2  Leon.  44. 
(e)3Jon.&L.411. 
(e)  KeQw.  Sa 
(Sf)7£a8t,n& 
(0  3  Too.  &  J.  98. 
(0  Moor,  467. 
(n)  Moor,  667. 
(p)  I  P.  Wms.  34. 


(6)  1  Jones,  626. 
(lO  San.  4b  8c.  17a 
09  2BO8.&P.87. 
(A)  BA7es&Jo.807. 
(A)  Cro.  £liz.  570. 
(m)  1  Bulst  17. 
(0)  4  Ad.  &  £11.  749. 
(9)  Ibid,  142. 


Mojf  81. 


(r)  Hajes  &  Jo.  688. 


4« 
4C 


814  COMlfOTN  LAW  B&POET& 

T.^T.  1858.  snbMqMiit  part  of  thelene  there  ww  a  ekose  in  these  mtk-^ 
^'  And  it  18  fiirthar  agreed  itpon  bywnd  between  the  add  putis'i: 
*' these  preseiftta,  that  lie  the  said  John  Bany,  lua  keirfe  and  m^ 
*^8baH  have  Jibev^  during  the  continiianoe  of  this  demise,  to  oi 
'^save  and  cany  away,  at  and  item  the  bog  of  the  lands  of  EM- 
^*  man,  a  snfilcient  ^jfaaotity  of  torf,  to  and  for  the  use  of  bs  isi 
*'  their  undertenants  of  the  said  hereby  granted  and  demised  fail 
and  premises,  and  to  be  eonsamed  thereon  only ;  as  also  M  « 
free  liberty  of  water  at  the  lough  of  the  said  lands  of  EilooleBa 
*'  for  all  such  cattle  as  shaD  depasture  on  the  said  hereby  gmiei 
"and  demised  lands  and  premises.'' 

By  the  lease  of  18th  April  1728,  with  which  we  are  dealb^ 
William  Waller  demised  to  Samuel  Wsller,  for  lives  renewable  k 
ever,  *'  the  town  and  lands  of  Portnecask  and  Drornnedornnj,  k 
'*  in  the  possession  of  Edward  Burke  of,"  d^,  **  together  with  tto 
**  part  of  the  lands  of  Shower  and  Polloughbane,  adjoiniog  tfe 
**  said  lands  of  Portnecask  and  Dromnedomary,  in  such  manner  ni 
**  as  the  sane  is  divided  from  the  remaining  part  of  the  ssid  Ifl^ 
**  of  Shower  and  PoUoughbane,  now  in  the  possession  of  the  ssi 
*'  WiUlam  Waller,  by  the  brook  running  from  the  lands  of  Bm 
*^hy  the  wood  of  Polloughbane,  and  so  by  the  Pigeon-house,  td 
'*from  thence  as  the  brook  runs  to  the  main  river,  and  in  ssA 
**mannw  as  the  s«Bie  was  lately  held  and  enjoyed  by  the  ai^ 
"  Edward  Burke,"  and  surveyed  and  set  oat,  dkc.,  *'and  innf^ 
*'  hurge  and  ample  a  manner  as  the  said  Samuel  WaUer  is  oof  s 
**  possesion  thereof,  and  not  otherwise."    And  in  a  8nb66qaent|iir> 
of  the  lease  there  is  the  following  clause:^-**  And  the  said  Willis 
**  Waller,  for  him,  his  heirs,  executors,  administrators  and  mg^ 
"  doth  covenant  and  agree  to  and  with  the  said  Samuel  WaUer,  ^ 
**  heirs  or  assigns,  that  he  the  said  William  Waller,  his  hein»  exsei' 
*'  tors,  administrators    and    assigns,  shall  and  will,  at  ail  tiaes 
*'  hereafter,  during  the  continuance   of  this  demise,  giTe  the  n^ 
**  Samuel  Waller,   his  heirs  and  assigns,  free  liberty  of  iog^ 
*'  egress  and  regress  to  cut,  save,  clamp  and  cany  away  ss  nocb 
"  turf  of  and  on  the  bog  of  Moanshaloff,  adjoining  the  said  hs^  ^ 
**  Shower,  as  the  said  Samuel  WaUer,  his  heirs  or  assigns^  or  h^* ' 
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^' their.  imderteDaDt%  ahall  have  ocoesion  fon,  to  use  oa  the  setd  T,  IX  1858^ 
**  demised  premisea  during  the  continnanee.of  this  demifle,  to  be  out  **"*'' 

'*in  such  places  and  in  soeh  manner  as  the  said.  William^  Wdler^ 
<•  his  hein»  executors^  administrators  and  assigns  shaU^appoint,  and 
*^  not  otherwise*" 

In  the  QSfe  of  ffitt  ▼•  Sarrj^  it  was*  in  the  first  phiQe»  sought  to 
confine  the  ri|^ti  conferred  bj.  the  second  dense  of  the  lease,  by 
re&renee  to  the  granting  parte  of  the  instrument,  and  to  limit  it  to 
the  ^^manner!**  in  which  the  premises  were  then  described^  viz., 
'*  as  the  same  are  now»  and  for  some  time,  pastiuure.  been,  held  and 
enjoyed  by  the  said'  John  Barxy.  and  his  undertenants."  The 
special  case  in  Bill  y.  Barry  stated  that»  at  the  time  of  the  lease 
there  were,  on  the  lands  demised,  *' several  houses  and  cottages 
which  were  occupied  bj  undertenants  of  the  said  John  Barry," 
who  used  to  take  turf  from  the  bog  in  question,  **  for  their  use  and 
consumption  in  the  said  houses  and  cottages,"  some  of  which  were 
still  subsisting  at  the  time  of  the  action  in  HUl  v.  Barry ,  and 
others  of  which  had  been  rebuilt ;  but  the  house  for  the  use  of  whidi 
the  turf^  the  subject  of  controversy,  had  been  taken,  was  built  after 
the  execution  of  the  lease,  on  a  site  where  no  house  had  existed 
before.  Secondly:  the  plaintiff's  Counsel  there  contended  that, 
upon  the  legal  effect  of  the  clause  itself,  it'  ought  to  be  confined  to 
turf  to  be  used  for  houses  subsisting  when  the  lease  was  made,  or 
others  built  on  the  same  sites.  The  Court  held,  that  the  terms  of 
the  clause  expvessly  providing  that  the  lessee,  and  his.A«tr#  and 
assign$i  should  enjoy  the  right  of  turbary  for  kis  asud  Aeir  undkr^ 
iemmis,  could  not  be  so  controlled,  either  by  the  previous  part  of 
the  deed,  or^  by  the  construction  of  the  clause  itself;  and  aocordin^y. 
held,  that  the  right  conferred  upon  the  lessee^  his  heirs  and  assigns, 
extended  to  enable  him  and  themto  provide  fuel  for  all  those  who,, 
during  the.  lease,  should  be  feond  to  answer  the  desertptaonor  hir 
and. their  uadertenants'of  the  lands- demised. 

It'is:in^iosBiUeto  distittginah  the  case  now  befece  us  from  that  of: 
Hill  V.Barry.    The  differences  between  the  clause  of  theJeaso: 
there,  andthe^slaose  of  the  lease  before  us;  are  merely. verbaL,  There, 
thai  lessor  cevenanted^that  ihB  lesas§i  ku  heirs  amd>  amymt^Mhaidd. 
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I  during' the  Continuance  of  the  demise,  to  eat,  &e^  fm 
the  bogy  a  sufficient  quantity  of  turf  for  the  nse  of  to  osJ  t&or 
undertenants  of  the  demised  premises^  and  to  be  used  theram  oqIt. 
Here  the  covenant  of  the  lessor  is,  ^that  he**  (the  leasee),  "Isii  , 
*'heirsy  execntors,  administrators  and  assigns,  shall  and  iri]l,itiil 
*'  times  hereafter  daring  the  continuance  of  this  demise,  give  fie  laii 
<'  Samnel  Warren^  hii  heirs  and  assigns^  free  Ubefig  of  ingiea, 
'^  egress  and  regress  to  cnt,^  te.,  *'asmneh  turf  of  and  on  the  bog' 
in  question,  "as  the  said  Samuel  Warren,  his  heirs  or  assigns,  or iif 
**  or  their  undertenants^  shall  haye  occasion  for,  to  nse  <mtke  uH 
**  demised  premises  during  the  eanHnuanee  of  the  demise*  Tbeit 
can  be  no  doubt  that  words  which  in  form  would  import  a  ooTcniBt 
will  operate  as  a  grant,  if  such  appears  from  the  context  to  be  tk 
intention  of  the  parties:   and  there  is,  in  effect,    no  difference 
between  declaring  that  the  lessor  shall  allow  the  lessee  and  his  bos 
and  assigns  free  liberty  to  cut  turf^  during  the  continuance  of  the 
demise,  and  declaring  that  the  lessee,  his  heirs  and  assigns,  shaD, 
during  the  continuance  of  the  demise,  have  such  liberty. 

The  clause  in  the  case  before  us  goes  on  to  provide  (a  verj 
reasonable  proyision),  that  the  lessee  and  his  representatiyeB  abill 
exercise  the  power  of  pointing  out  the  places  on  the  bog  where,  lod 
the  manner  in  which,  the  turf  shaU  be  cut,  &s.  But  this  only  modifiei 
the  manner  of  enjoying  a  right  of  turbaxy,  plainly  with  a  view  tonve 
the  lessor  from  the  inconyenience  of  an  indiscriminate  and  wsstefol 
cutting  of  the  bog,  and  confers  no  right  otherwise  to  impede  orI^ 
strict  the  enjoyment  of  the  use  of  turbaxy,  than  in  showing  where  and 
how  the  turf  shall  be  taken*  And  accordingly  (most  properly),  in 
the  special  case  before  us,  which  is  framed  for  the  determinati<m  of 
the  real  rights  of  the  parties,  no  controyersy  is  raised  upon  this  pirt 
of  the  clause.  It  is  competent  to  the  grantor  of  any  incorporeil 
right,  haying  full  dominion  oyer  the  property,  to  modify  and  qoslify 
the  grant  in  any  one  of  infinite  yarieties  of  ways  in  which  it  ffltj 
suit  their  conyenience  or  their  fancies  (consistently  with  law)  to 
make  it. 

The  case  of  Hill  y.  Barry  was,  I  may  obserye,  a  stronger  decision 
in  faVour  of  the  defendant  than  that  which  we  are  called  on  to  msb 
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for  the  defendant  here;  becauae  there  an  existing  iBtate  of  enjoj-  T.  T.  1858. 
ment  of  torbarj,  by  existing  undertenants,  was  expressly  referred 
to;  and  there  was  therefore  a  subject-matter  to  which  it  was 
contended  that  the  clause  giving  the  right  of  turbary  might  be 
confined.  But  in  the  present  case  there  is  no  reference  in  the  lease 
to  any  existing  undertenants.  There  is  no  statement  in  the  special 
ease  (as  there  was  in  Hill  v.  Bairry\  that  any  such  undertenants 
existed,  or  that  any  houses  or  cottages  for  which  turbary  was,  in 
fact,  used,  were  subsisting  at  the  time  when  the  lease  was  made. 
The  lease  itself  describes  the  premises  as  formerly  in  the  possession 
of  Edward  Burke,  or,  at  the  time  of  the  execution  of  the  lease  in 
the  possession  of  Samuel  Waller,  the  lessee ;  and  the  inference  from 
that  description  would  naturally  be  that  there  was  then  no  under- 
tenant of  the  lands.  In  that  view  the  clause  must,  in  order  to  give 
it  any  operation  at  all  as  to  undertenants,  be  applied  to  include 
undertenants  whose  tenancies  should  be  afterwards  created;  and 
the  time  at  which  these  tenancies  should  be  created  is  left  indefinite 
by  the  clause  which  expressly  provides  for  the  exercise  of  the  rights 
during  "  the  continuance  of  this  demise,"  that  is,  during  a  term  of 
three  lives,  renewable  for  ever.  Some  criticism  was  applied  to  the 
word  '^  undertenants  "  of  Samuel  Waller,  his  heirs  and  assigns.  To 
roe  it  is  very  plain  that  whoever  were  tenanis  holding  under  the 
lessee  were  his  undertenants  in  reference  to  the  lessor. 

It  was  stated,  in  the  argument  before  us,  that  HiU  v.  Barry 
applied,  for  the  first  time,  a  rule  of  law  respecting  a  grant  of  a 
right  of  turbary,  inconsistent  witli  what  had  been  laid  down  in 
the  old  authorities,  by  construing  the  grant  as  extending  to  turbary 
to  be  used  for  houses  built  on  new  sites  after  the  execution  of  the 
lease ;  and  the  cases  were  referred  to,  cited  in  1  Furl.  Land.  ^  Ten^ 
pp.  812,  660.  None  of  these  authorities  conflict  with  the  propo- 
sition, that  there  may  be,  by  grant,  annexed  to  an  estate  in  land, 
a  right  of  turbary  for  the  use  as  well  of  houses  to  be  afterwards 
built  upon  the  lands,  as  of  houses  existing  upon  them  at  the  time 
of  the  grant :  I  shall  here  refer  shortly  to  them.  In  Costard  v. 
Wingfield{a)^  reported  under  that  name,  and  that  of  Wahefield^s 
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T.  T.  1858.  eau^  in  seTeral  books  which  I  shall  mention),  it  was  detenained 
^''^'     that,  upon  an  alleged  prescription,  that  all  the  inhabitants  of  a 
town  should  have  common  of  pasture,  on  certain  lands,  for  thdr 
cattle,  lenant  and  oouchant^  within  the  town  ;  an  inhabitant  of  s 
modem  house,  built  within  thirty  years,  could  not  maintun  sock 
a  right.  The  Court  sud  that  if  he  could — ^**then  a  prescrip&n 
might  begin  at  this  day,  which  cannot  be."     The  Court  ak 
appeared   to  consider  the    prescription    unreasonable,  as  tendm^ 
to  destroy  the  lord's  (statute)  right  of  approvement,  and  as  in- 
jurious to  the  ancient  tenants  of  the  lord ;  and  they  appeared  to 
consider  the  right  to  such  a  common,  as  well  as  to  estoven,  most 
be    confined    to   ancient  houses.      Lord  Darey   ▼.  AMkwiA{a) 
only  decided  that  in  a  lease  for  years  of  a  manor,  expressly  (k- 
mising  mines,  there  was  not  included,  though  necessary  for  the 
working  of  the  mines,  as  an  incident  to  the  lease,  the  power  of 
felling  timber  on  the  lands,  for  the  purpose  of  providing  (mstten 
necessary  for  the  mines.    Though,  under  the  lease,   the  leflsee 
was  allowed  to  open  the  mines,  it  was  held  that  he  must  do  n 
at  his  own  expense  ;   as,  if  he  built  a  new  house,  it  most  be 
at  his  own  charge,  and  not  by  means  of  estovers  at  the  e^^tse 
of  the  inheritance.     In  LtMrett  eoie  (6),  it  is  laid  down  thit 
"  If  a  man  has  estovers,  either  by  grant  or  prescription,  to  kit 
houte^  he  may  alter  the  rooms  or  chambers,  changing  a  ItfH 
into  a  parlour,  or  a  parlour  into  a  hall ;  but  if  he  builds  sew 
chimneys,  or  makes  new  additions  to  his  house,  he  cannot  spend 
any  of  the   estovers  in  the  new  chambers,  or  in  the  part  new^ 
added.      VaknHne    v.   Pem^  (c)    decided   that   a   plea  of  p^ 
scription  of  common  of  turbary  alleged  to  be  annexed  to  a  cottage 
for  the  owner  to  dig  and  sell  ad  iibiium^  was  bad;   ^for  each 
*<  a  common  was  an  interest  and  a  frank-tenement ;  and  further, 
"it  is  repugnant  in  itself;  for  a  common  appertaining  to  a  boose 
«<  ought  to  be  spent  in  the  house,  and  not  sold  abroad." 

In  TyrringkanCa  case  (cQ,  and  nearly  the  same  will  be  (oooi 
in  Co.  Litf  pp.  121-^,  it  is  said: — "But  everything  incorp(»«^ 


(a)  Hob.  234 ;  S.  C,  Hut.  19. 
(c)  Noy.  145. 


(6)^4  Bep.  86  a. 
id)  4  Bep.  37  «• 
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**  cannot  be  appended  to  a  thing  corporate ;  as  common  of  turbary  T.  T.  1858. 

Ettcheguer* 
<<  cannot  be  appended  to  land,  but  to  an  house,  as  it  is  held, 

'^  5  Ass^  9 ;  for  the  thing  which  is  appendant  ought  to  agree 
*'with  the  nature  and  quality  of  the  thing  to  which  it  is  ap- 
<< pendant;  and  turfs  are  to  be  spent  in  a  house."  These  are 
the  old  authorities  cited  by  Mr.  Furlong  ;  and  with  the  accuracy 
which,  I  believe,  generally  characterises  his  able  work,  he'  limits 
the  proposition  which  he  extracts  from  those  authorities  to  what 
might  be  fairly  deduced  from  them,  and  says  (p.  660) : — *'  If  such 
«<  lessee,"  that  is»  a  lessee  who  has  a  right  of  turbary  appurtenant 
to  a  house  situate  on  a  farm,  *' divide  his  holding  among  uiider- 
*' tenants,  and  build  new  houses  on  the  premises  for  their  use, 
*'he  cannot  extend  any  privilege  of  turbary  to  such  new  houses, 
"  unieu  auihorised  to  do  to  hy  the  terms  of  the  original  lease  ;" 
and  for  that  proposition  he  cites  Hill  v.  Barry.  That  the  pro- 
position must  be  so  qualified  was,  in  effect,  determined  at  a  very 
early  period.  .  In  a  case  which  was  not  cited  in  HiU  v.  Barry 
(though  the  principle  of  it  was  precisely  what  the  Court  there 
applied),  viz.,  The  Countess  of  Arundel  v.  Steers  (a),  a  defendant, 
in  trespass,  justified  the  cutting  of  trees,  by  aUe^ng  **  that  he  was 
«<  seised  of  a  house  and  land,  and  prescribed  to  have  estopers  for 
'*  the  repairing  of  the  said  houses,  or  for  the  building  of  new  i^iois 
**said  lands'*  and  justified  for  making  reparations  of  a  bake* 
house,  &c  On  demurrer  to  the  plea,  it  was  argued  that  the  ciutom 
was  unreasonable  to  take  estovers  for  new  houses.  One  of  the 
Judges  was  of  that  opinion,  holding  **that  the  prescription  was 
*'not  good,  for  it  ought  to  be  reasonable  and  usual,  which  is 
''to  repair  ancient  houses,  and  not  to  build  new,,  for  then  he 
"might  cut  down  all  the  wood  and  destroy  it."  But  all  the  rest 
of  the  Court "  held  that  it  was  a  good  prescription ;  for  one  may 
^*grani  such  estovers  at  this  day;  and  by  the  same  reason  there 
«« may  be  a  prescription  for  them.**  And  hi  White  v.  Coleman  (6), 
the  plaintiff,  in  trespass,  in  answer  to  a  plea,  justifying  the  taking 
of  the  plaintiff's  cattle,  damage  feasant,  answered  by  a  replication, 
asserting  a  right  to  go  on   the  premises,  by  stating  ''that  the 


(a)  Cro.  Jac.  25. 


(6)  Freem.  134 ;  S.  C,  3  Keb.  247. 
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T.  T.  1858.  ^  plaintiff  was  an  inhabitant  in  Camilton ;  and  that  the  mapr 
^•and  burgesses  of  Camilton  had  common  of  estovers  of  tunes  for 
<<  torves  for  them,  and  for  evefy  inhabitant^  to  bum  in  qtabadAe 
**  meuuagiii  suUP  ' 

There  was  a  demurrer  to  the  replication,  and  several  objection 
were  made ;  among  them,  it  was  argued  for  the  defendant  that  the 
prescription  was  not  for  estovers  to  ancient  messuages;  and,  iftk 
prescription  were  good^  every  inhabitant  that  builds  a  new  mesiiuge 
shall  have  estovers  belonging  to  it.  Two  of  the  Judges  (Vtoghu 
and  Atkins)  were  of  opinion  ^  that  the  new  houses  shall  have  esio- 
^'  vers,  and  the  new  inhabitants  also,  as  well  as  the  old,  bj  Tirtot 
'^of  this  prescription;  for  they  said,  if  a  man  grant  common  to tl^ 
''mayor  and  burgesses  of  such  a  place,  and  there  are  bat  ten  bur* 
''gesses  at  the  time  of  the  grant,  and  afterwards  there  are  tweotr, 
'Hhey  shall  have  common;  and  so  it  is,  in  case  of  inhabitant,  L' 
^'  they  increase,  the  common  shall  increase ;  ted  Windham,  J.,  M* 
''^oWiC,  because  he  said  it  shall  only  be  to  those  that  were  capabk 
'*  at  the  time  of  the  grant"  Another  objection  was  made,  whidi 
showed  the  distinction  between  this  case  and  that  of  Costard  ^^ 
Wmgfieldf  before  referred  to,  vis.,  that  the  inhabitants,  as  socb, 
could  not  prescribe.  But  to  this  the  Court  answered  that,  tboogl 
that  was  so,  the  mayor  and  burgesses  might  prescribe  for  tbem  tai 
the  inhabitants ;  and  referred  to  the  direction  of  one  of  the  Judges 
(Littleton)  in  the  Year  Book,  15  Edw.  4,  p.  29.  The  case  wis 
ultimately  decided  upon  a  point  of  pleading,  the  Court  holding  t^ 
there  was  a  departure.  But  both  the  reports  show  that  the  sub- 
stantial questions  were  deliberately  considered  by  the  Judges.  I^ 
the  two  members  of  the  Court  who  held  in  favour  of  the  preacriptkVi 
against  the  doubts  of  the  third,  were  right,  it  was  a  strong  codt- 
mation  of  the  principle  of  the  judgment  in  T%e  Countess  ofAna^ 
V.  SUere{a\  and  of  that  of  the  decision  of  this  Court  in  Ei&  ^' 
Barry,  I  should  not  have  said  so  much  on  the  subject  of  thit 
decision  (by  which  of  course  we  are  here  bound),  but  that  I  tiuo^ 
it  of  great  importance  to  prevent,  as  far  as  Judges  can,  the  attachii^ 
of  doubts  to  a  rule,  whether  of  law  or  of  construction,  which,  for  tfj 


(a)  Cro.  Jac  25. 
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considerable  time,  has  goveraed  the  dealings  of  men  and  the  opinions  T.  T.  1858. 

of  their  advisers.    The  decision  in  Hill  v.  Barry  is  now  nearly  a 

quarter  of  a  century  before  the  Profession  and  the  public ;  it  has 

never  (that  I  am  aware  of)  been  questioned  until  now.     It  relates 

to  a  class  of  clauses,  varying  in  phraseology,  but  substantially  alike, 

which,  in  the  experience  of  every  lawyer,   are  known  to  be  very 

usual,  and  to  affect  extensive  holdings  and  valuable  interests  in  this 

country.    The  lease  now  before  us  shows  that  such  a  clause  was  in 

use  130  years  ago  ;  during  that  long  lapse  of  time  it  has  been  acted 

on.     The  case  of  Sill  v.  Barry  was  about  sixty  years  later.     I  am 

not  sorry  that  I  am  for.  myself  able  to  say  that,  having  looked  into 

the  authorities,  I  not  only  defer  to  that  case  as  a  decision,  but  I  do 

not  entertain  the  least  doubt  that  it  was  right.    The  reasons  given 

by  the  Court  for  the  construction  of  the  instrument  then  before  it 

appear  to  me  consistent  not  only  with  the  ordinary  rules  applied  to 

the  construction  of  deeds,  but  to  the  plainest  dictates  of  common 

sense  and  justice.    The  Court  simply  gave  legal  effect  to  the  plainly 

expressed  intention  of  the  parties,  and  held  that,  by  that  plainly 

expressed  intention,  it  was  competent  to  the  owner  of  land  to  bind  it. 

In  the  case  before  us,  as  in  that  of  Hill  v.  Barry ^  the  topic  was 

urged  that,  by  allowing  the  right  of  turbary  to  extend  to  new 

houses,  the  whole  bog  may  be  exhausted.    If  words  are  doubtful, 

and  if  one  interpretation  be  reasonable,  and  the  other  the  reverse, 

the  Court  may  adopt  the  former,  and  reject  the  latter  construction ; 

but  where  the  words  are  clear,  it  is  not  competent  for  a  Court  which 

has  to  expound  the  contract  of  the  parties,  and  not  to  make  one 

for  them,  to  relieve  either  from  the  consequences  .of  an  improvident 

bargain,  or  of  unforeseen  events,  which  may  alter  the  value  or  the 

circumstances  of  the  property  with  which  the  contract  deals.     On 

the  contrary,  the  rule  will  apply,  that  the  words  must  be  construed 

most  strongly  against  the  grantor,  and  most  beneficially  for  the 

grantee.    Extreme  cases  have  been  put,  of  the  great  multiplication 

of  houses  on  those  lands,  the  consequent  exhaustion  of  the  bog,  and 

of  this  not  having  been  in  contemplation  of  the  parties.    But  no 

line  can  be  drawn  indicated  by  the  contract;   and  we  are  not  at 

liberty  to  draw  any  which  the  contract  does  not  supply — ^no  line 
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T.  T.  1858.  at  all  in  trath  oonld  be  drawn,  bat  that  with  which  the  Vamd 
*  the  contract  itself  are  plainly  inconsistent,  namelj,  that  tmbin 
should  not  be  enjoyed  for  houses  built  after  the  ezecntioD  of  \k 
lease.  But  against  this,  the  argument  of  unreasonableness  recoils 
with  a  force  which  cannot  be  resisted;  for  on  that  constroctioiL 
under  this  lease,  made  bj  a  father  to  his  son,  for  lives  renewable 
for  ever,  if  the  lessee,  intending  to  reside  on  the  premises,  and  to 
turn  the  land  into  an  improyed  demesne,  should  build  a  maosioo- 
house  upon  a  site  on  which  no  house  existed  before,  he  would  be 
left  destitute  of  fuel  for  hb  own  dwelling;  while,  for  the  use  of 
a  labourer  in  a  cottage  previously  existing,  or  for  oae  in  an  out* 
house  on  that  site  of  such  a  cottage,  provided  with  a  boiler  for 
preparing  food  for  the  lessee's  cattle,  the  right  of  turbary  oodd  be 
applied.  It  is  far  more  reasonable  to  hold  that^  in  those  eariy  times, 
the  parties,  with  abundance  of  bog  in  the  country,  and  looking  to 
the  future  improvement  of  the  land  demised,  contemplated  thit 
improvement  by  means  of  sub-tenants,  whose  very  existence,  to 
some  extent,  must  depend  upon  fuel,  and  were  content  volantarilj 
to  incur  the  risk  of  a  contingency  so  remote  as  that  of  the  bo^ 
becoming  exhausted  in  one  or  two  centuries  after  the  granting  of 
the  lease.  Possibly  the  cutting  out  of  the  bog,  and  the  redaiming 
of  the  site  of  it  for  the  benefit  of  the  landlord,  may  have  been 
one  of  the  objects  contemplated  by  the  lessor.  These  are  conje^ 
tures  on  which,  for  either  party,  we  cannot  found  construction ;  ve 
can  only  deal  with  their  words.  The  lessee  was  a  purchaser  for 
value;  and  he  is  not  the  less  entitled  to  the  full  benefit  of  tbe 
improvement  in  the  value  of  the  land,  which  the  right  of  turbvy 
imparts,  because,  at  the  end  of  more  than  a  century,  the  tnrbtry 
also  has  acquired  a  value  far  greater  than  it  possessed  when  tbe 
lease  was  made.  In  every  grant  of  a  right  of  turbary  in  perpetnltji 
the  parties  must  be  considered  as  contemplating  the  inevitable 
necessity,  however  remote  the  event,  of  the  exhaustion  of  the  bog; 
but  their  so  contemplating  or  not  cannot  determine  the  meaning  of 
their  contract.  It  is  probable  that  in  very  few  leases  for  perpetual 
interests,  granted  above  a  century  ago,  did  the  parties  contemplate 
the  change  which  the  progress  of  time  and  the  improvement  of  lands 
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have  since  made  in  the  relatiye  valnes  of  leaseholds  and  reversions.  T.  T.  1858. 

The  defendant  farther  contends  that,  by  the  settlement  of  the  3rd 
of  June  1730,  there  was  a  merger  of  the  lessee's  estate  and  interest 
under  the  lease  of  1728  in  the  fee,  both  having  been  conveyed  by 
that  settlement  to  re-lessees,  to  the  uses  of  the  settlement.  The  settle- 
ment was  executed  upon  the  marriage  of  Samuel  Waller,  the  lessee 
of  the  lease  of  1728;  his  father  William,  the  lessor  in  that  lease, 
and  Samuel,  were  granting  parties  in  two  distinct  and  separate 
granting  parts  of  the  settlement.  William  first  conveys  in  fee 
several  denominations  of  land,  including  the  premises  comprised  in 
the  lease  of  1728,  to  re-lessees,  to  uses.  The  uses  are  then  declared 
in  the  usual  way,  the  lands  being  limited  to  the  use  of  Samuel,  for 
life,  with  remainder  to  trustees,  to  preserve,  for  the  life  of  Samuel, 
with  remainder  (subject  to  a  jointure  for  the  intended  wife)  to 
trustees  of  a  term,  to  secure  the  jointure  and  portions  for  younger 
children,  with  remainder  to  the  first  and  other  sons  successively, 
in  tail,  and  fm  ultimate  remainder  to  the  heirs  of  Samuel,  to 
whom  a  power  is  given  to  charge  a  snm  of  £600  upon  the  lands. 
At  the  end  of  the  deed,  in  the  other  witnessing  part,  Samuel 
conveys  the  lands,  which  had  been  demised  by  the  lease  of 
1728  to  the  re-lessees,  to  the  uses  previously  declared,  but  with- 
out reciting  or  referring  to  the  lease.  No  doubt  can  of  course 
exist  that  the  efiect  of  this  settlement  was  to  merge  the  estate 
granted  by  the  lease  in  the  inheritance ;  but  in  the  granting  part, 
in  which  William  the  lessor  conveys,  after  the  other  lands  con- 
veyed are  named,  the  description  of  the  parcels  proceeds  to  de- 
signate the  lands  comprised  in  the  lease,  in  the  following  terms:-— 
^'All  that  and  those  the  town  and  lands  of  Portnecask  and 
«« Dromnedomary,  together  with  that  part  of  the  lands  of  Shower 
**and  PoUoughbane,  adjoining  the  said  lands  of  Portnecask  and 
«<  Drumnedornary,  together  with  the  mill  thereunto  belonging,  con- 
^'taining  in  the  whole  180  acres  of  profitable  lands,  plantation 
measure,  be  the  same  more  or  less  [in  as  large  and  ample  a  manner 
as  the  same  are  now  in  possession  of  the  said  Samuel  Waller*], 


« 


«( 


*  The  ports  printed  between  brackets  are  those  which  are  not  contained  in  the 
description  of  the  parcels  in  the  second  witnessing  part— s«e  next  page. 
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T.  T.  J  858.  **  situate,  IjriDg  and  being  in  the  barony  of  Owney  and  Am,  ud 

*'  county  of  Tipperary ; "  and  then  follow  these  words  (which  most, 
'*  I  think,  be  taken  to  apply  to  all  the  ands  conveyed  by  Williainl 
"together  with  all  and  singular  the  castles,  houses,  meflBoiga, 
"tenements,  buildings,  meadows,  feedings,  pastures,  arabk  luik 
"  [eommonsy  common  ofpiuture  and  iurbary\  woods,  undenrood^^ 
"waters  and  water-courses,  fishings,  fishing-weirs,  bogs,  longk 
"  heaths,    mountains,    furze,  quarries,  mines,  minerals,  rojaltiess 
"  liberties,    privileges,   emoluments,  rigkU^    members^  adtoMta^, 
"  appendanees  and  appurtenances  whatsoever,  to  the  said  hereby 
"  granted  and  released  towns,  lands,  tenements,  hereditaments,  pre- 
"mises,  or  any  of  them,   or   any  part  thereof,  belonging  or  n 
"  anywoiee  appertaining  [or  to  or  with  the  same  or  any  pari  Atm 
*^  usually  held  or  occupied  or  enjoyed^  or  accepted  or  repotei 
"  deemed,  taken  or  known  to  be  part,  parcel  or  member  thereof 
"  or  of  any  part  thereof."] — In  the  granting  part,  in  which  Samoei 
conveys,  they  are  conveyed  as  "  All  that  and  those  the  said  ton 
"  and  lands  of  Fortnecask  and  Dromnedomary,  together  with  thit 
"  part  of  the  lands  of   Shower  and   Pdloughbane  adjoining  the 
"  said  town  and  lands  of  Portnecask  and  Dromnedomaiy,  together 
"  with  the  mill  thereunto  belonging,  containing  in  the  whole  one 
^  hundred  and  eighty  plantation  acres  of  profitable  lands,  phnUtios 
"  measure,  be  the  same  more  or  less,  situate,  lying  and  being  in  tbe 
"  barony  of  Owney  and  Arra,  in  the  county  of  Tipperary ;  together 
"  with  all  and  singular  the  castles,  houses,  buildings,  orchani^ 
"  gardens,  meadows,  pastures,  ways,  wastes,  waters,  water-coones, 
"  fishings,  fishing- weirs,  bogs,  loughs,  moors,  marshes,  heaths,  fiine, 
"woods,  underwoods,  easements,  commodities,  advantages,  eaolih 
"  ments,  appendanees  and  appurtenances  whatsoever,  to  the  h^ 
"  mentioned  towns,  lands  and  premises,  and  every  or  any  pirt  u^ 
"  parcel,  belonging  or  in  anywise  i^pertaining."  The  only  differeocf 
between  the  description  of  the  parcels  in  the  two  granting  ^ 
(besides  a  slight  variation  in  the  collocation  of  some  of  tbe  sweeping 
words)  consists  of  the  omission,  in  the  second,  of  the  refoRDce  to 
the  possession  of  Samuel  Waller,  and  the  omission  of  the  mentioo 
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of  common  or  of  turbary,  and  of  any  reference  to  rigbts,  advantages,  T.  T.  185B. 
appurtenances,  &c.,  usually  enjoyed  with  the  premises.* 

Now,  in  reference  to  the  conveyance  of  incorporeal  rights  annexed 
to  land,  these  propositions  are  well  established ;  first,  a  right  such  as 
this  (of  turbary)  will  pass  under  the  terms  "with  the  appurte- 
nances,**  in  a  conveyance  of  the  tenement  to  which  it  appertains,  if 
actually  appertaining  to  it,  by  law,  at  the  time  of  the  conveyance  : 
Solme  V.  Bullock  (a).    Secondly,  if  the  right  be  not,  by  law,  one 
actually  appertaining  at  the  time  of  the  conveyance  to  the  tenement 
granted,  it  will  not  pass  by  these  words,  although  actually  enjoyed 
with  it  at  the  time.   Orymes  v.  Pecteoek  (5),  Barlow  v.  Rhodes  {e)\ 
are  among  the  ancient  and  modern  authorities  for  thys  proposition. 
But,  thirdly,  if  words  are  used  which  express  the  intention  that  the 
right  shall  pass,  as  words  referring  to  the.  existing  enjoyment,  in  a 
conveyance  of  premises  with  '^  all  ways  therewith,  or  with  any  part 
thereof  used  and  enjoyed,"  the  incorporeal  right  will  be  granted,  and 
will  be  treated  as  created  and  annexed  by  the  terms  of  the  instrument : 
Kooyaira  v.  Lucca  (d) ;  Hineheliffe  v.  JSarl  o/Kinnoul  (e) ;  Brad" 
sketw  V  Eyre  (f  J,  When  the  settlement  of  1730  was  executed,  there 
was,  according  to  our  view  of  the  case,  a  right  of  turbary  annexed  to 
the  estate  which  Samuel  Waller  had  under  the  lease  of  1728.    He 
was  in  the  actual  possession  of  the  lands,  for  he  is  so  stated  to  be  in 
the  settlement,  and  therefore  must  be  taken  to  be  then  in  enjoy- 
ment of  the  right  of  turbary  which  was  annexed  to  his  estate  two 
years  before.     He  grants  the  lands,  with  all  their  appurtenances. 
According  to  the  authorities,  if  his  brother  William  had  not  granted 
the  reversion  to  the  same  re-lessees,  the  right  of  turbary  would  have 
dearly  passed  by  the  conveyance  of  Samuel :  but  in  the  father's 
grant,  the  lands  are  conveyed  expressly,  ^'with  the  common  of 
pasture  and  turbary,"  and  all  other  rights  and  appurtenances  to  the 
premises  granted,  or  any  part  thereof,  belonging,  ''or  to  or  with  the 
**  same,  or  any  part  thereof,  usually  held  or  occupied  or  enjoyed,  or 

(a)  8  Lev.  165.  (6)  1  BnUtr.  17- 

(e)  ICr.  &M.439.  (d)  5  B.  &  Aid. 830. 

(«)  5  Btng.  N.  C.  1 ;  8.  C,  6  Soott,  650.  (p  Cro.  Eliz.  57a 

"•  8m  mite  (*)  note. 
VOL.  8.  29  I. 
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CABET. 


T.  T.  1858.  ^accepted  or  repated,  deemed,  taken  or  known  to  be  pait,  pued 
I—  -y.  i  ^' or  member  thereof,  or  of  any  part  thereof.**  Whether  we  Ub 
the  two  grantmg  parts  as  two  successiye  conveyances,  or  as  one 
conveyance,  executed  uno  flaiu^  by  the  two  parties  at  the  same 
time,  though  by  different  parts  of  the  same  deed — see  Doe  v.  £m^ 
kam  (a) — it  is  plain,  from  the  words  employed,  that  they  intended 
the  fee  and  the  leasehold  to  be  settled,  with  the  same  inoorporal 
advantages  annexed  to  them,  as  were  either  existing  in  title  or 
existing  in  enjoyment,  at  the  moment  when  the  parties  were  abo&t 
to  set  their  hands  and  seals  to  the  deed.  To  hold  otherwise,  sot 
only  would  be  to  deny  to  the  words  used  the  force  which  the 
decided  cases  establish  as  their  legitimate  legal  import,  but  would  be 
to  frustrate  the  manifest  plan  and  purpose  of  the  settlement  Tlw 
son  had  vested  in  him  the  leasehold,  with  the  right  of  tnrbuy 
attached,  to  be  exercised  on  bog  on  other  lands.  The  father  had 
the  reversion,  and  he  had  the  bog  on  which  the  right  of  toriMuy 
was  to  be  exercised.  What  was  plainly  intended  by  fetther  and  son 
was,  to  settle  the  fee  of  that  property,  which  belonged  both  to  tbe 
landlord  and  the  tenant  of  the  lease  of  1728.  But  a  valuable  pan 
of  the  property  was  the  right  of  turbaiy  attached  to  the  premises.  If 
the  lease  had  not  been  granted,  the  father  would  have  had  the  power, 
as  owner,  of  taking  turbary  on  his  own  bog.  Under  the  lease,  the 
son  had  the  same  right  of  turbary  on  the  same  bog.  And  onkfl 
we  hold  that  the  right  of  turbary  was  preserved,  or  newly  granted 
by  the  settlement,  we  must  hold  that  each  of  the  parties,  the 
father  and  the  son,  intended  that  the  lands  should  be  settled 
abridged  of  a  most  important  right,  which,  whether  they  vrers 
held  in  fee-simple  in  possession,  or  as  a  leasehold  in  possession, 
had  been  enjoyed  with  them  before.  It  would  be  inconsisteDt 
with  reason  and  common  sense,  that  when  father  and  son  were 
settling  the  fee  for  the  perpetual  enjoyment  of  the  family,  thej 
should  have  concurred  in  depriving  the  land  of  an  incident 
which  they  had  both,  two  years  before,  deemed  essential  for  the 
perpetual  enjoyment  of  a  lessee.  We  could  not  give  such  a  eoa- 
atrnction  to  the  settlement,  if  we  found  words  in  it  which  wooU 


(a)  4  R  4  Aid.  672. 
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enable  ub  to  avoid  it;  and  we  do  find  words,  as  I  have  stated,  T.  T.  1858V 
which  clearly  Indicate  the  opposite  construction.  If  an  authority 
were  wanted  to  sanction  this  construction,  it  is  furnished  by  the 
case  of  Doidge  v.  Carpenter  (a),  cited  in  his  argument  by 
Mr.  Lawson.  There,  a  lessee  held  a  farm  under  a  demise  for  a 
term  of  years,  with  a  common  of  pasture ;  he  obtained  a  convey- 
ance of  the  fee  of  the  lands,  *'  with  the  common  and  commons  of 
pasture  thereunto  belonging  or  in  anywise  appertaining."  The 
estate  for  the  term  of  course  merged  in  the  fee ;  but  the  Court 
held  that  the  words  used  operated  as  a  new  grant  of  the  common. 
*' Thereunto  belonging  or  in  anywise  appertaining,"  said  Lord 
£llenborough,  "which  are  the  words  of  the  conveyance  in  fee, 
"seem  as  if  they  were  studiously  selected  in  order  to  constitute 
"  a  grant  de  novo^  to  subsist  in  enjoyment  as  before."  I  may  add 
that  it  does  not  appear  from  the  deeds  that  any  right  of  turbary 
was  attached  to  any  other  premises  put  in  settlement  by  the  deed 
of  1730,  and  none  such  appears  in  the  case.  There  would,  there- 
fore, seem  to  be  nothing  but  the  righl  in  question,  on  which  the 
words  "common  of  turbary"  in  the  settlement  could  operate. 

On  the  whole,  we  are  of  opinion  that  this  right  of  turbary 
exists,  as  enjoyed  by  the  defendant  in  the  act  complained  of; 
and,  consequently  there  must  be  judgment  for  the  defendant. 


Fennsfathbr,  B. 

It  is  almost  unnecessary  to  say  that  we  all  concur  in  the  judg* 
ment  which  has  been  so  ably  delivered  by  my  Lobd  Chibt  Babok. 

Richards  and  Gbeeme,  BB.,  concurred. 


(a)  6  M.  &  S.  47» 
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« 


FARMER  V.  FOTTRELL. 


Aov.  2. 


Where  a  de-  In  this  case,  which  was  an  action  for  waste  and  breach  of  ooyenaDt, 

fendant    payi  ,  ^  . 

monej     mto  the  defendant,  m  pursuance  of  the  proTisions  of  the  75th  secUoD 
CoQit  in  dij-  _  .   . 

charge  of  the  of  the  Common  Law  Procedure  Act,  1853,  lodged  a  sum  of  x7  m 

plaintiff    de-     Court,  in  discharge  of  the  plaintiff's  demand.     The  plaintiff  de- 

^?^m*^e^  ^^^^^  ^  accept  this  sum,   and  went  on   to   trial   upon  an  issue 

ed,  bat    fafla  ^\^^  ^  ^  ^he  suflSciency  of  the  payment.   The  case  was  tmd 
npon  an  usne  "  ^  '* 

Sf**^ffi"    ^  before  Lefroy,  C.  J.,  and  a  special  jury,  at  the  Summer  Assiia 

of   the    pay-  of  1858,  for  the  county  of  Kildare,  when  the  jury  found  that  the 
ment,  the  de- 
fendant is  en-  sum  lodged  in  Court  was  sufficient  to  satisfy  the  plaintiff's  claim* 
titled   to    hi*  ^  *^   ,  V  r 
fhll   costs    of  The  defendant,  having  thus  obtained  a  verdict,  proceeded  to  tax 
anit,     withont 
any  dedaction  bis  costs ;  and  upon  the  taxation,  the  plaintiff  insisted  that  he  vs> 

in  respect  of  entitled  to  credit,  as  against  the  defendant's  costs  of  the  action,  for 
tile  tod^i^t!'  ^^^  <^^  incurred  by  him  up  to  the  lodgment  of  the  £7  in  Coon. 
These  costs  were  taxed  and  certified  to  the  sum  of  £5.  98*  l<i*  '^ 
defendant  having  refused  to  allow  any  deduction — 

T.  A,  Pureell  now  moved,  on  the  part  of  the  plaintiff,  ftr 
an  order,  that  the  defendant  should  pay  to  the  plaintiff  the  sod 
of  £5.  9s.  Id.,  being  the  amount  of  taxed  and  certified  costs 
incurred  by  the  plaintiff  in  this  action  up  to  the  lodgment  of  tb 
£7  by  the  defendant.  But  for  the  78th  section  of  the  ComiDOB 
Law  Frocedure  Act,  1853,  it  is  admitted  that  the  plaintiff  is  en- 
titled to  these  costs,  and  that  section  made  no  alteration  in  tbe 
previous  practice.  The  Act  does  not  deal  with  the  right  of  ^ 
parties  to  costs,  but  with  the  mode  of  recovering  them.  It  ^ 
on  the  defendant  to  show  some  express  legislation  disentitling  tf 
to  the  costs ;  for  it  has  been  always  held  that  a  lodgment  in  Cooit 
by  the  defendant  was  an  admission  that  the  plaintiff  was  rigb^ 
so  far,  and  therefore  entitled  to  costs.     Since  the  passing  of  thit 
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Act,  it  liaa  been  held  that  momey  paid  into  Court  ia  money  re*  M.  T.  1858. 

covered  by  the  action :  Hughes  t.  Guinness  (a)  ;  and  if  the  plaintiff 

declinea  to  aocept  the  aum  lodged,  the  action  proceeds  as  if  it  were 

a  new  action,  for  the  balance.    If  the  defendant  then  succeeds,  he 

is  entitled^to  '*  his  costs  of  suit"  in  respect  of  that  balance  claimed ; 

and  this  construction  satisfies  the  78th  section. 

W.  Duggan^  contra. 

The  plaintiff  is  not  entitled  to  any  costs  in  respect  of  this  lodg- 
ment. Before  the  passing  of  the  Common  Law  Procedure  Act, 
1853,  he  would  have  been  entitled  to  costs  in  such  a  case  as  the 
present,  under  the  express  words  of  the  74th  General  Order,  1860 ; 
but  that  Order,  and  the  Process  and  Practice  Act  upon  which  it  was  ^ 
founded,  have  been  repealed;  and  the  present  Act  and  Rules 
contain  no  enactment  giving  to  the  plaintiff  the  costs  here  sought, 
which,  it  must  be  inferred,  it  was  intended  he  should  not  get,  as 
the  right  to  costs  is  founded  on  statute,  and  the  statute  and  Order 
giving  them  have  been  expressly  repealed.  The  78th  section  of 
the  Common  Law  Procedure  Act  expressly  enacts  that,  in  a  case 
like  the  present,  the  defendant  shall  be  entitled  to  his  "costs  of 
auit  \**  and  can  it  be  said  he  gets  his  costs  of  suit,  if  he  is  obliged 
to  pay  a  portion  of  his  adversary's  costs  incurred  in  the  same 
action  ?  Li  Rumbelow  v.  Wkalky  (6),  Patteson,  J.,  expressly 
says,  that  if  the  facts  there  had  been  what  they  here  are,  the 
defendant  would  have  been  entitled  to  his  full  costs  of  suit  without 
deduction.  Handcock  v.  FouUes  (c)  is  an  authority  to  the  same 
effect.  The  object  of  the  78th  section  was  to  impose  upon  a  plaintiff, 
persisting  in  litigation,  the  risk  of  forfeiting,  in  case  of  failure,  the 
right  to  costs  conferred  by  the  preceding  sections. 

« 

T.  A.  PureeU  replied. 

PkooT,  C.  B. 

In  this  action,  on  contract,  the  defendant  paid  money  into  Courts 

(a)  7  It.  Jut.  298.  (*)  16  Q.  B.  399. 

(0  9M.  AW.  48). 
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M.  T.  1858.  with  the  usual  plea,  stating  such  payment.    The  plaintiff,  vosltai 

JSmAmvct* 

of  accepting  the  money  so  paid  in  satisfaction  of  his  demud, 


proceeded  to  try  the  sufficiency  of  the  payment,  upon  tn  issoe 
iroTTBBix.  raised  for  that  purpose,  according  to  the  78th  section  of  the  Con- 
mon  Law  Procedure  Act  (1853).  Upon  that  issue  the  defesdaot 
obtained  a  verdict,  and  his  costs  of  suit  have  been  taxed;  aad 
the  object  of  the  present  motion,  made  on  the  part  of  the  plund^ 
was,  to  obtain  an  order,  directing  that  the  plaintiff's  costs,  up 
to  the  time  of  the  payment  of  the  money  into  Court,  shooM 
be  deducted  from  the  amount  of  the  defendant'a  taxed  costs  d 
the  action.  We  disposed,  during  the  argument,  of  an  objectioi 
made  to  the  form  in  which  this  matter  has  been  brought  before 
us;  and  we  now  proceed  to  dispose  of  the  substantial  qsestioB 
as  to  the  plaintiff's  right  to  those  costs.  That  question  is, 
whether  the  plaintiff  is  at  all  entitled  to  them?  Such  right, if 
it  exists,  must  be  the  creature  of  statute,  and  it  must  be  de- 
termined by  the  77th  and  78th  sections  of  the  Common  Ltw 
Procedure  Act  (1863),  16  &  17  Vie.,  c.  113.— [His  Lordship  read 
those  sections]. 

The  74th  and  75th  sections  regulate  the  payment  of  the  mooey 
into  Court,  and  the  pleading  of  such  payment.  The  76th  sectiw 
authorises  the  plaintiff  (at  any  time  before  verdict  or  judgment  for 
the  defendant,  or  peremptory  order  for  not  proceeding  to  trial)  to 
draw  the  money  lodged.  After  such  verdict,  judgment  or  order, 
the  money  must  remain  to  answer  the  defendant's  costs.  The  Tl^ 
and  78th  sections  then  provide  expressly  for  the  two  several  isd 
distinct  cases — ^first,  of  the  plaintiff's  accepting  the  sum  so  ditn, 
in  satisfaction  of  his  demand ;  and  secondly,  of  his  declining  so  to 
accept  it  Whether  he  accept  it  or  not,  he  is  entitled  to  draw  it, 
under  the  76th  section.  If  he  do  accept  it  in  satisfiaction  of  ^ 
demand,  the  receipt  which  the  plaintiff  gives  to  the  MaBter  (i 
the  Court  for  the  money  shall  so  .specify.  The  plaintiff's  oosta 
shall  be  taxed,  and  the  77th  section  provides  for  their  noonrj 
a  specific  remedy.  If  he  decline  to  accept  the  money  in  satiafactioo 
of  his  claim,  the  78th  section  directs  that  the  sufficiency  of  tbe 
payment  shall  be  tried  upon  an  issue  raised  for  that  purpoae ;  tod 
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if  Bach  issue  be  found    for    the   defendant,  the  section  enacts,  M.  T.  1858. 

"That  the  defendant  shall  be  entitled  to  judgment,  and  his  costs     v >^ / 

of  suit."  Thus  then  the  77th  section,  providing  for  one  event  (viz., 

acceptance  of  the  money  in  satisfaction),  gives  the  plaintiff  costs,    poTTBEiiL* 

and  prescribes  a  remedy.    The  78th  section,  providing  for  the 

opposite  case  (viz.,  non-acceptance  of  the  money  in  satisfaction), 

gives  the  plaintiff  no  costs,  but  expressly  gives  *^hls  costs  of  suit" 

to  the  defendant;  and  the  effect  of  the  two  sections  plainly  is, 

to  give  to  the  plaintiff  the  option  of  accepting  the  money  paid 

in  satisfaction  of  his  demand,  or  of  proceeding  (which  I  apprehend 

he  may  also  do,  whether  he  accepts  it  or  not)   for  the  recoveiy 

of  A  greater  sum,  at  the  risk  of  becoming  liable  to  the  defendant's 

costs  of  the  action.     The  Legislature  making  express  provision 

for  the  costs  in  the  two  opposite  cases,  neither  party  can  obtain 

more  than  what  the  Legislature  so  provides.    And  if  we  should 

hold  otherwise,  we  must  read  in   the  78th  section    the  words 

^'The  defendant  shall  be  entitled  to  judgment  and  his  costs  of 

suit"  as  if 'they  were  '^  shall  be  entitled  to  costs,  less  than  the 

**  amount  of  his  costs  of  suit,  by  the  amount  of  plaintiff's  costs  up 

^  to  the  lodgment  of  the  money ;"  or  '*  shall  be  entitled  to  his  costs 

**  of  suit  after  deducting  the  plaintiff's  costs  up  to  the  lodgment 

**  of  the  money.'*  We  cannot  so  deal  with  the  plain  words  of  the 

statute* 

If  the  view  we  have  taken  needed  confirmation,  we  should  find  it 
in  the  judgment  of  the  Court  of  Queen's  Bench  in  England,  dealing 
with  a  Rule  of  Court  framed  in  terms  substantially  similar  to  those 
of  the  78th  section  of  the  Common  Law  Procedure  Act.  The  Rule 
of  Trinity  Term  1  Vic.  (Eng.)^  provided  that  the  plaintiff,  after  a 
plea  of  payment  of  money  into  Court,  should  be  at  liberty  to  reply, 
|>y  accepting  the  sum  so  paid  in  full  satisfaction  and  discharge  of 
the  cause  of  action  in  respect  of  which  it  was  paid;  and  a  provision 
was  made  for  taxing  and  recovering  his  costs,  analogous  to  the  77th 
section  of  the  Lrish  Common  Law  Procedure  Act.  The  Rule  thea 
proceeds : — **  Or,  the  plaintiff  may  reply  that  he  has  sustained 
V  damage  (or  that  the  defendant  is  indebted  to  him,  as  the  case  may, 
'*  be),  to  a  greater  amount  than  the  said  sum ;  and,  in  the  event  of 
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M.  T.  1856.  "an  ii8Q«  thereoo  being  foand  for  tbe  defendant,  the  defendut  doll 

— ^--..w#     **  be  entitled  to  judgment  and  his  costs  of  suit."    In  EuaMmx. 

^^  Whalley{a\  a  defendant  bad  pleaded,  as  to  a  part  of  plaiotifi 

roTTssLi*.    demand,  payment  into  Coart,  and  that,  as  to  that  part,  he  was  m 
further  indebted;  as  to  another  part,  payment  before  action  broogfat, 
and,  as  to  the  residue,  that  he  was  not  indebted.    The  pluotif 
replied,  denying  the  suAdency  of  the  payment  into  Court;  tsd 
as  to  that,  the  defendant  had  a  verdict.     The  plaintiff  iko  took 
issue  on  the  plea  of  payment,  and  on  the  denial  of  liability  to  tbf 
residue  of  the  demand ;   and,  as  to  these,  the  verdict  was  for  tk 
plaintiff.     The  Court  held  that  this  was  a  case  in  which  the  defend 
ant  was  not  within  the  latter  part  of  the  Rule ;  and  they  hdd  tliit 
the  plaintiff,  having  accepted  the  payment  of  the  money  m  diKbrf 
of  the  demand  in  respect  of  which  it  was  paid,  was  within  tbe  etfikr 
part  of  the  Rule,  and  was  entitled  to  his  costs^  ill  reference  to  tk 
part  of  the  demand  for  which  the  money  was   paid  into  Con^ 
incurred  up^  to  the  time  of  payment.*     But  Mr.  Justice  Ptttesoa 
distinguished  that  ease  from  such  a  case  as  the  one  now  before  » 
He  says : — ^  It  comes  to  this,  therefore,  that  whenever  the  oni/ 
^question  intended  to  be  raised  by  the  pleadings  is  the  amon^ 
^of  the  original  debt,  the  defendkmt  can  put  the  plaintiff  to  tk 
^  alternative  of  accepting,  in  discharge  of  his  whole  demand,  vbit* 
*'  ever  sum  the  defendant  chooses  to  pay  into  Court,  or  proceedio* 
*'for  more  at  the  risk  of  the  costs  of  the  suit ;  but  where  theori^^i- 
''  nal  debt,  is  larger  than  the  sum  which  the  defendant  chooses  to 
*^pay  into  Court  as  a  balance,  and  thus  he  is  obliged  to  pietdu 

^  affirmative  plea  or  pleas  to  reduce  the  original  sum  to  such  halaii^ 

* 

**he  necessarily  insulates  the  sum  so  paid  in  from  the  rest  of  tbe 
**  declaration,  and  so  entitles  the  plaintiff  to  accept  it  in  disehar*! 
^  of  the  causes  of  action  in  respect  of  which  it  is  paid  into  Cooi^ 
''and  to  receive  all  costs  of  suit  thereon.'* 

The  view  which  we  take  of  the  77th  and  78th  sections  of  tie 
Common  Law  Procedure  Act  is  fortified  bj  a  conadeiation  of  ^ 
74th  General  Rule  (1850),  regulating  the  practice  of  all  tbe  Qff^ 
of  Law  in  Ii^land,  when  the  Common  Law  Procedure  Act  «ti 

(a)  16  Q.  B.  397. 
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passed.  By  that  Rule,  if  the  plaintiff  at  the  trial  should  not  establish  M.  T.  1856. 

Extkequer, 
a  demand  greater  than  the  amount  paid  into  Court  by  the  defendant,     ^^ .>— i-i^ 


the  defendant  was  entitled  to  a  verdict ;  but  the  Rule  provided  that,  ^^ 

^'  the  plaintiff  shall,  notwithstanding  such  verdict,  be  entitled  to  the    fottbsll. 

'*  costs  of  the  action  up  to  the  time  of  such  lodgment,  to  be  taxed 

**•  by  the  proper  officer."     The  Legislature  may  fairly  be  presumed 

to  have  known  and  considered,  the  existing  practice,  which  it  was 

its  purpose,  in  the  Common  Law  Procedure  Act,  to  alter;  and 

where  it  provides  for  the  plaintiff's  costs,  in  the  case  in  which 

he  accepts  the  money  lodged,  and  omits  that  provision  in  providing  . 

for  the   case  in  which  he  declines  such  acceptance,  while  it  does 

provide,  in  the  latter  case,  for  the  costs  of  the  defendant,  the  fair 

inference  is,  that  the  Legislature  did  not  expressly  give  any  costs 

to  the  plaintiff,  because  it  did  not  intend  that  he  should  get  them, 

and  that  the  provision  of  the  General  Rule,  which  gave  him  the 

costs  up  to  the  lodgment  of  the  money,  although  he  should  be 

defeated  on  the  trial,  should  no  longer  form  part  of  our  practice. 

PsNNEFATHER,  B.,  coucurred. 

Greene,  B.* 

The  rule  in  England,  with  respect  to  which  the  Court  of  Queen's 
Bench,  in  Rumbeloto  v.  WhalUy^  made  the  decision  they  did,  was, 
in  the  following  year,  embodied  in  the  Act  15  <&  16  Vie.^  c.  76* 
The  73rd  section  of  that  Act  is  identical  with  the  78th  section 
of  our  Common  Law  Procedure  Act;  and  we  have,  therefore,  a 
judicial  construction  put  upon  that  Act  in  England,  by  which, 
in  my  opinion,  we  are  bound. 

Motion  refused,  with  costs. 

*  Richards,  B.,  absenie. 


VOL.  8.  30  L 
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M.  T.  1858. 


WINTON  r.  MOORE. 


Nov  B. 


In  an  action  In  this  actiOD,  the  plaintiff  Rose  Winton  sought  to  recover  damages 

for    wTongM 

dumiwal,  the  for  breach  of  an  alleged  agreement,  under  which   she  had  been 

second    count 

of   the    sum-  retained  as  governess  in  the  defendant's  familj.    The  summons  vA 

plaint  chaiged  pl^i^t  contained  two  counts,  and  the  second  count  was  as  follows:— 

ment  L*^^  '*  ^^^  ^^  ^^^  ^^^^  ^^  agreement  between  the  plaintiff  and  defendant. 

^V^the^^L.  "  ^^^  plaintiff  entered  into  the  service  of  the  defendant  in  the  capacitj 

^"^ff   ^    "  ®^  g®^®"*®^  *"*d  instructor  of  children,  at  a  sahuy  of  £20  sterfiag 

ed  ,into    the  "per  annum,  pajable  quarterly,  such  service  to  continue  until  one 
aervice  of  the 

defendant,  &c^  *' calendar  month's  notice  to  determine  same  should  be  g^ven  on 

anch  service  to 

oontinne  until  ''  either  side  ;  and  although  the  plaintiff  has  always  been  ready  and 

one   calendar 

month's  notice  "  willing  to  continue  in  such  service  on  the  terms  aforesaid,  yet  the 

same  should  be  '*  defendant,  without  giving  plaintiff  one  calendar  month's  notice 

nda.^^Thede^  "as  aforesaid,  refused  to  allow  the  plaintiff  to  continue  in  his  said 

wasa  town»  " ^^'^^  *^^  ^^^^  wrongfully  discharged  her  from  same,  withont 

"h*?™'f^^?*  "any  reasonable  cause,  to  plaintiff's  damage,"  &c 

ff  *j§^*^**"'~*         ^^^  ^  ^®  second  count — "  That  the  plaintiff  did  not,  by  i^ree 

GOT,    C.  B.,  "  ment  between  the  plaintiff  and  defendant,  enter  into  the  serrice 

and    RicB- 

▲BD8,  B^  that  "  of  the  defendant  in  the  capacity  of  governess  and  instmctor  of 

this  was  agood 

plea;— per        "children,  at  a  salary  of  £20  sterling  per  annum,  payable  qaarteny, 

Snchapieais  "such  service  to  continue  until  one  calendar  month's  notice  to 
in  Issne^^th  "determine  same  should  be  given  on  either  side." 
Md  ^5r"iS^       '^^^  present  application  was  to  set  aside  this  defence  as  double, 
4he  service.       and  amounting  to  a  traverse  of  two  distinct  matters,  and  that  the 
plaintiff  might  be  at  liberty  to  mark  judgment. 

C  CoateSj  in  support  of  the  application. 

The  plea  traverses  both  the  entry  into  the  service  and  the  agree- 
ment. The  plaintiff  is  bound  under  this  plea  to  prove  both ;  for  either 
allegation  in  the  defence,  if  proved,  affords  a  complete  answer  to  the 
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action.     Oertnaine  v.  The  AthefUBum  Life  Assurance  Company  (a)  M.  T.  18t{8. 

is  precisely  in  point,  that  when  any  plea  contains  several  matters,  ^-    y     ^ 
any  one  of  which  wonld  be  an  answer  to  the  action,  leave  of  the 

Court  most  be  obtained.  moobe. 


J,  A.  Bjfme,  contra. 

The  ambiguity  complained  of  is  in  the  summons  and  plaint,  and 
not  in  the  defence.  The  plaintiff  avers  that,  by  agreement  between 
the  plaintiff  and  the  defendant,  the  plaintiff  entered  into  the  service 
of  the  defendant.  This  is  a  material  issuable  allegation,  which  the 
defendant  is  entitled  to  traverse  as  laid ;  and  the  fact  that  the  plaintiff 
may  have  stated  his  complaint  with  more  particularity  than  is  neces- 
saiy  does  not  alter  the  rule :  1  ChiUy  on  Pleading^  5th  ed.,  p.  644. 
The  usual  traverse  of  a  count  for  work  and  labour  done  by  the 
plaintiff  for  the  defendant,  at  his  request,  or  for  money  paid  for  the 
use  of  the  defendant,  at  his  request,  is  in  the  very  words  of  the 
count ;  and  yet  there  the  plaintiff  must  prove  that  the  work  was 
done  or  the  money  paid,  and  also  the  request,  express  or  implied. 
In  Darcey  v.  Cahiil(a),  to  an  action  for  maliciously  and  falsely, 
and  without  reasonable  or  probable  cause,  filing  an  affidavit  of  debt, 
&c.,  a  defence,  traversing  in  terms  the  allegations  in  the  plaint,  was 
held  good.  CanHaell  v.  Cannock  (b)  is  to  the  same  effect.  An 
issue  can  be  easily  framed  in  the  terms  of  the  plea. 


PiooT,  C.  B. 

This  is  really  a  question  turning  upon  the  construction  of  the 
pleading — a  matter  which  will  sometimes  strike  different  minds  in 
different  ways.  The  declaration  appears  to  me  to  contain  a  cumula- 
tive averment  of  a  single  qualified  fact ;  namely,  an  entry  of  the 
plaintiff  into  the  service  of  the  defendant,  under  an  agreement.  It 
resembles  the  allegation  in  a  count  for  use  and  occupation,  that  "  the 
«  defendant  is  indebted  to  the  plaintiff  for  the  use,  by  the  plaintiff's 
**  permission,  of  messuages  and  lands  of  the  plaintiff.''  That  aver- 
ment may  be  considered  as  involving  these  several  matters ;  first, 

(a)  5  Ir.  Com.  Law  Sep.  205.  (6)  6  Ir.  Com.  Law  Bep.  121. 

(0  6  Ir.  Jur.  151. 
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M.  T.  1658.  tbat  there  were  lands  held  bj  the  defendant;  seoondly,  that  tk 
^^^'  were  the  lands.of  the  plaintiff;  and  thirdly,  that  they  werehddlf 
hia  permission :  yet  it  was  neyer  held  that  it  was  neoeasazysqiaiitdj 
to  traverse  these  several  parts  of  the  consideration  of  soch  a  ooqbI 
So  in  the  case  of  a  count  for  goods  sold  and  delivered,  or  for  goods 
bargained  and  sold,  it  would  be  a  proper  traverse  of  the  coiiaidentio& 
for  the  indebiiaius  assumpsit  to  say,  that  no  goods  were  sold  v.1 
delivered  (or  that  no  goods  were  bargained  and  sold)  by  the  plaintif 
to  the  defendant.  According  to  the  old  principles  of  pleading,  i 
party  was,  generally,  entitled  to  traverse  his  adversary's  materiL 
allegation  in  the  terms  in  which  it  was  alleged.  Under  the  Conunfin 
•  Law  Procedure  Act,  the  defendant  is  bound  to  state  the  facts  opo: 
which  he  relies  as  constituting  a  defence ;  but  he  is  also  entitlei 
under  the  express  terms  of  the  statute  (s.  70),  to  make  his  defen^r 
by  a  material  traverse;  and  it  appears  to  me  that  he  is  eotitlel 
to  make  such  traverse  by  denying  any  material  single  all^tioo  i: 
the  terms  in  which  it  is  made*  According  to  the  old  roles  vi 
pleading  (which  forbad  duplicity),  if  a  party  rested,  in  pleading  iti: 
title  on  a  seisin  in  fee,  when  he  had  only  an  estate  for  life,  thi 
opposite  party  was  entitled  to  traverse  the  seisin  as  alleged;  all^i 
unless  it  was  proved  as  laid,  the  plaintiff  failed.  It  might  be  tir^ 
that  such  an  allegation  involved  two  assertions ;  first,  that  he  was 
seised,  tbat  is,  had  a  freehold  estate ;  and  secondly,  that  such  e^uk 
was  an  estate  in  fee ;  that  is,  that  it  comprised  a  statement  of  tb" 
quality  and  of  the  quantity  of  the  estate ;  and  yet  such  a  trsTer^ 
was  not  treated  as  too  large.  So,  in  an  old  case,  cited  in  SUp^ 
an  PUading,  p.  2i^0,  Wood  v.  Budden  (a) :— <<  Li  an  action  i 
^  trespass,  for  trespasses  committed  in  a  close  of  pasture,  coDtaino! 
'<  eight  acres,  in  the  town  of  ToUard'  Royal,  the  defendant  pleadei 
^  that  W.  Earl  of  Salisbury  was  seised  in  fee,  and  of  right,  of  u 
^'  ancient  chase  of  deer,  called  Cranborn,  and  that  the  said  chsse 
'*  extend  itself  as  well  in  and  through  the  said  eight  acres 
«<  pasture  as  in  and  through  the  said  town  of  Tollard  Royal; 
"justified  the  trespasses,  as  committed  in  using  the  said  chase.  '^ 
<*  plaintiff  traversed,  that  the  said  chase  extended  itself  as  y(t^  ^' 

» 

(a)  Hob.  119. 
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'*  the  eight  acres  as  to  the  whole  town ;  and  issue  being* taken  M.  T.  1858« 

*'  thereon,  it  was  tried,  and  found  for  the  plaintiff     It  was  then 

<<  moved,  in  arrest  of  judgment,  *that  this  issue  and  the  verdict 

'*  were  faulty ;  because,  if  the  chase  did  extend  to  the  eight  acres 

*'  only,  it  was  enough  for  the  defendant ;  and  therefore  the  finding 

^'of  the  jury,  that  it  did  not  extend  as  well  to  the  whole  town  as 

**  to  the  eight  acres,  did  not  conclude  against  the  defendant's  right 

*'in  the  eight  acres,   which   was  only  in  question.     But  it  was 

"  answered  by  the  Court,  that  there  was  no  fault  in  the  issue,  much 

^^less  in  the  verdict  (which  was  according  to  the  issue);  but  the 

'*  fault  was  in  the  defendant's  plea,  for  he  puts  in  his  plea  more 

'Uhan  he  needed,  viz.,  the  whole  town;  which,  being  to  his  own 

*'  disadvantage,  and  to  the  advantage  of  the  plaintiff,  there  was  no 

''  reason  for  him  to  demur  upon  it,  but  rather  to  admit  it,  as  he  did, 

''and  so  to  put  it  in  issue.     And  so  judgment  was  given  for  the 

**  plaintiff.' " 

I  do  not  mean  to  say  that  in  tliis  case  there  is  any  fault  in  the 
plaintiff's  pleading.  It  states  a  qualified  act  of  the  plaintiff, 
namely,  her  having  entered  the  defendant's  service  under  a  certain 
agreement,  as  an  essential  matter  to  sustain  the  action.  It  might 
have  stated,  in  two  distinct  averments,  that  there  was  an  agreement 
between  the  parties  that  the  plaintiff  should  enter  the  defendant's 
servipe  on  certain  terms,  and  that  thereupon  she  did  so  enter.  But 
the  plaintiff  prefers  the  foimer,  which  is  a  shorter  but  not  less 
intelligible  form,  stating  one  qualified  act,  as  giving  to  her  the  right 
to  the  notice,  of  the  omission  of  which  she  complains.  I  am  afraid, 
if  we  should  hold  that  this  allegation,  blended  into  one  by  the 
plaintiff,  ought  to  be  divided  by  the  defendant  for  the  purpose  of 
traversing  it,  that  we  should  lay  down  a  rule  very  embarrassing  to 
parties  in  their  pleading.  It  would  be  necessary,  in  so  dividing  it, 
to  depart,  with  some  risk,  from  the  allegation  traversed.  The  issue 
now  tendered  by  this  traverse  is  a  very  intelligible  one,  and  cannot 
embarrass  either  of  the  parties  at  the  trial.  The  plaintiff  cannot 
prove  her  case,  nor  can  the  defendant  make  out  her  defence,  without 
entering  into  the  circumstances  of  the  agreement.  The  question  is 
really  one  of  the  construction  of  the  pleadings ;  is  it  the  statement 
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M.  T.  1858.  of  one  qoahfied  act  upon  which  the  plaintiff  relies  ?    If  H  is,  tk 

Exchequer, 

traverse  u  good.  If  it  be  not^  but  the  statement  of  two  distbrr. 
material  things,  the  traverse  is  objectionable.  The  principk  i* 
unquestioned,  that  where  there  are  distinct  material  avenneoti, 
thej  must  be  traversed  separately,  if  thej  be  both  travene: 
at  all. 


RiCRABDS,  B. 

I  concur  with  my  Lord  Chief  Baron.  I  think  the  pleidir; 
ought  to  receive  the  most  convenient  construction.  This  is  Dot  u 
action  for  services ;  it  is  an  action  bj  the  plaintiff  for  dismissbg  he: 
without  notice.  The  gravamen  of  the  action  is  that  she  enterei 
into  the  service  of  the  defendant,  under  an  agreement  which  eotitlcj 
her  to  notice  before  she  was  dismissed.  The  defendant  says,  sbe  die 
not  enter  into  his  service  under  an  agreement  which  entitled  her  u 
notice  before  she  was  dismissed.  Now  I  think  that  one  defence 
founded  on  two  matters  certainly ;  and  it  would  be  very  embuns- 
sing  to  parties  if  the  defendant  were  bound  to  read  as  two  fi^ 
what  the  plaintiff  has  himself  treated  as  a  single  averment.  I 
think,  upon  the  whole,  that  this  is  the  most  convenient  fonn  oi 
pleading. 


Grsbhe,  B. 

I  regret  to  say  I  cannot  concur  with  the  rest  of  the  Court  I 
think  this  pleading  is  objectionable  under  the  Common  Ltw  Fio- 
cedure  Act.  It  appears  to  me  that  we  ought  not  to  decide  matteis 
of  this  kind  according  to  the  old  rules  of  pleading,  but  according  tc 
the  policy  and  provisions  of  the  Common  Law  Procedure  Act.  Tbe 
object  of  that  Act  was  to  reduce  the  questions  between  tbe  partie: 
to  the  narrowest  possible  compass ;  and  accordingly  it  enacts  tbit 
whatever  is  not  distinctly  traversed  is  to  be  considered  as  admittei 
What  is  the  action  in  this  case?  It  is  an  action  for  wroogM/ 
dismissing  the  plaintiff,  contrary  to  the  terms  of  a  special  agreemeot 
I  do  not  consider  the  summons  and  plaint  ambiguous.  I  think  tbe 
plaint  is  perfectly  intelligible.  The  avermeK  of  the  plaintiff  lu^l 
by  agreement  entered  into  the  service  of  the  defendant  consists  of 
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two  facts ;  I  do  not  understand  the  difference  between  two  facts  and  M.  T.  1858. 
two  matters ;  I  say  it  involves  cumulatively  two  facts :  first,  that 
there  was  an  agreement,  and  secondly,  that  there  was  a  service  in 
pursuance  of  it.  It  is  just  the  same,  in  my  mind,  as  if  the  plaintiff 
had  said  "  there  was  an  agreement  of  a  certain  nature  between  you 
**  and  me ;  by  virtue  of  that  agreement  I  entered  into  your  service, 
*'  and,  contrary  to  that  agreement,  you  dismissed  me."  There  is  an 
allegation  of  an  agreement  and  of  a  service,  a  traverse  of  either  of 
which  amounts  to  an  answer  to  the  action.  If  the  defendant  can 
prove  that  there  was  no  agreement  at  all,  or  that  there  was  an 
agreement  different  from  that  alleged,  the  action  must  fail ;  so  also 
it  must  fail  if  the  defendant  can  prove  that  there  was  no  service* 
These  are  two  distinct  defences,  and  the  policy  of  the  Common  Law 
Procedure  Act  requires  that  they  should  be  separately  pleaded,  and 
not  mixed  up  in  one  defence.  Suppose  the  defendant  had  come  into 
Court  with  an  application  to  plead  those  defences  separately,  and  it 
appeared  indisputably  that  there  was  a  service,  the  Court  would  not 
allow,  at  least  I  for  one  would  not  allow,  a  defence  traversing  that 
fact.  1£  there  should  be  separate  issues  in  this  case,  and  the  defend- 
ant should  fail  upon  the  issue  whether  or  not  there  was  a  service, 
he  would  have  to  pay  all  the  costs  of  that  issue.  That  liability  is 
evaded  by  this  mode  of  pleading,  because  he  gets  here  an  oppor- 
tunity of  denying  the  agreement,  though  the  question  of  service 
has  been  proved  against  him.  It  is  here  avowed  by  Counsel  that 
the  fact  is  intended  to  be  controverted  under  this  defence.  The 
defendant  has  given  notice  to  the  plaintiff  to  come  prepared  with 
witnesses  to  prove  that  fact ;  the  plaintiff  may  succeed  on  that  part 
of  the  case,  and  yet  he  will  not  have  the  expense  thus  incurred, 
although  the  defendant  do  no  more  than  disprove  the  agreement, 
and  have  that  part  found  for  him.  The  result  of  this  pleading  may 
thus  be  to  put  upon  the  plaintiff  the  necessity  of  bringing  a  great 
many  unnecessary  witnesses  to  prove  what  the  defendant  at  the  trial 
may  not  controvert.  Counsel  now  says  he  means  to  controvert  the 
service,  but  he  may  at  the  trial  say  he  never  disputed  it.  The 
plaintiff,  as  it  appears  to  me,  has  a  right  to  know  from  the  defence 
what  part  of  his  allegation  is  disputed,  and  what  admitted ;  and 
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M.  T.  1658.  therefore  this  pleading  ought  to  be  divided  into  two  parts.    ItMsk 
9qmr» .    ^^^  pUintiff 's  motion  is  well  founded,  and  that  we  cannot,  onsiat- 
ently  with  the  plain  policy  of  the  Act,  aanetion  this  mode  i 
MOOB»^      pleadings* 

*  Pbnnefathsr,  B.,  a&scnle. 


BROPIIY  V.  JONES. 


Nw,  4,  8. 


SemhU^^X  This  was  an  action  for  false  arrest  and  imprisonment,  and  tl^ 
under  the  07th  brought  by  the  plaintiff,  Anne  Brophy,  against  the  defendin; 
Common  Law  Jo^^  Gtixe  Jones,  one  of  the  resident  Magistrates  for  the  coonty 

be  Bnffldent  It  appeared  that  the  plaintiff  and  the  defendant  resided  within 

tmless  given  by 

the  Jadge  at  the  jurisdiction  of  the  Civil-bill  Court  for  the  county  of  Tippenry, 

the  trial, 

Bttt  where  ^'^^  ^^^  ^®  alleged  cause  of  action  arose  in  that  county.    The  »« 

**rS?ciSwM  ^®*  *"^  before  the  Lord  Chief  Bason  and  a  special  jury  of  tie 

A*"**^liuntiJ  county  of  Dublin,  on  the  26th  of  October,  and  following  days,  wbea 

that  the  case  ^  verdict  was  found  for  the  plaintiff,  with  sixpence  damages.  At 

toot  a  fit  one  to 

be  tried  by  a  the  close  of  the  trial,  on  the  28th  of  October,  an  application  wii 

which   special  made  by  the  plaintiff's  Counsel  to  the  Lord  Chief  Baboit  for  a 

a    in  iact| 
been         certificate  on  the  record  that  it  was  a  fit  cause  to  be  tried  Vjt 

^ndant,  and  special  jury ;  and  accordingly  his  Lordship  indorsed  upon  the  recori 

?^*^day^A^  and  signed  the  following  certificate:—"!  certify  that  this  was* 

2d^e  *o^I  proper  case  to  be  tried  by  a  special  jury."    No  application  for  any 

cate  by  adding,  other  certificate  was  at  that  time  made,  althoueh  the  order  fort 
that  the   case  '  *^ 

was  a  fit  one  special  jury  had  been  in  fact  obtained  upon  the  application  of  tbe 
to  be  tried  in 

the  Superior  defendant.  On  the  following  mominff,  the  29th  of  October,  w 
Courts:  Held,  ^^ 

that  the  certi-  plaintiff's  Counsel  made  an  application,  exparie^  to  the  Loan  (mO 

the  t&  was  Bakon,  at  hia  residenoe,  for  a  certificate  under  the  97th  eecUoe  of 
rightly  amend- 
ed, and  might  be  snstained  as  one  within  the  97th  section. 
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the  Common  Law  Procedure  Act,  1656,  19  &  20  Vic.,  c.  1 13,  that  M.  T.  1858. 
it  was  a  fit  case  to  be  tried  in  the  Superior  Courts,  or  for  an  ^^' 

amendment  of  the  certificate  already  given.  His  Lordship  refused 
to  hear  the  application,  as  being  ex  parte,  and  directed  notice  to  be 
given  to  the  defendant's  attorney,  which  was  accordingly  done,  and 
the  motion  was  then  renewed  on  the  following  morning.  His 
Lordship  intimated  his  opinion  that  he  had  no  jurisdiction  to  give 
the  required  certificate  ;  but  in  order  that  the  plaintiff  might  not  be 
precluded  from  raising  the  question  before  the  Full  Court,  he  granted, 
pro  forma,  a  certificate  that  it  was  a  proper  case  to  be  tried  in  the 
Superior  Courts,  reserving  liberty  to  the  defendant  to  move  the  Full 
Court  to  set  aside  the  certificate.* 

A  motion,  accordingly,  was  on  this  day  made,  to  set  aside  and 
expunge  from  the  back  of  the  abstract  of  Nisi  Prius  so  much  of  the 
certificate  of  the  Lord  Chief  Baron,  indorsed  thereon,  as  certified 
that  this  was  a  proper  case  to  be  tried  in  the  Superior  Courts. 


O,  FUzgibbon,  with  him  R,  Amuironff,  in  support  of  the  appli-* 
cation. 

We  submit  that  the  certificate  given  at  the  trial  is  not  such 
a  one  as  will  entitle  the  plaintiff  to  costs  under  the  97th  section  of 
the  Common  Law  Procedure  Act,  1856,  and  that  the  one  subse- 


*  The  97th  section  of  the  Common  Law  Procedure  Amendment  Act,  1856, 

enacts  that,  "If  in  any  action  of  contract  brought  after  the  commencement  of 

this  Act,  in  the  Superior  Courts  (save  for  breach  of  promise  of  marriage), 

when  the   parties  reside   within  the  jurisdiction  of  the  Civil-bill  Court  of 

the  county  in  which  the  cause  of  action  has  arisen,  the  plaintiff  shall  recover, 

exclusive  of  costs,  a  sum  less  than  twenty  pounds,  or  in  any  action  for  any  wrong 

or  injury  disconnected  with  oontract  (not  being  for  replevin,  slander,  libel, 

malicious  prosecution,  seduction  or  criminal  conversation),  a  sum  not  exceeding 

five  pounds,  the  plaintiff  in  any  such  action  shall  not  be  entitled  to  any  costs, 

unless  at  the  trial  of  such  cause  the  Judge  shall  certify  on  the  back  of  the  record, 

either  that  the  case  was  one  which  oould  not  be  tried  in  the  Civil.bill  Court,  or 

that,  although  within  the  jurisdiction  of  the  Civil-bill  Court,  it  neyertheless  was 

a  fit  cause  to  be  tried  in  such  Superior  Courts,  or  (in  case  there  shall  be  no 

trial)  unless  the  Court  or  a  Judge  shall,  on  motion,  make  an  order  to  the  like 

effect ;  and  in  case  there  shall  be  no  such  certificate  or  order,  it  shall  not  be 

neoessaiy  to  enter  any  suggestion  on  the  record  to  deprive  the  plaintiff  of  his 

costs.*' 

VOL.  8.  31   L 
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M.  T.  1858.  qoentlj  given  will  not  carry  them,  becanae  it  was  not»  in  the  worj 

Eschegu€r» 

of  the  statute,  given  *'  at  the  triaL"    It  is  said  the  certificate  giret 


at  the  trial  necessarily  amounted  to  a  certificate  that  the  esse  ins  i 
fit  one  to  be  tried  in  the  Superior  Courts,  because  there  coold  oo: 
have  been  a  special  jury  anywhere  else ;  but  that  does  not  foUoi . 
for  if  the  case  had  been  tried  in  the  Civil-bill  Court  it  need  not  to 
been  tried  by  a  jury  at  all.  Even  if  the  Lobd  Chisf  Baios  wi: 
of  opinion  that  it  was  a  fit  case  to  be  tried  in  the  Superior  Cooni 
and  gave  this  certificate  under  that  impression,  that  is  not  enoogi 
because  the  section  enacts,  not  only  that  he  shall  entertain  tk 
opinion,  but  express  it  by  indorsement  upon  the  record.  Nc 
presumption,  however,  as  to  the  intention  of  the  Judge  can  dov  be 
made.  If  the  certificate  is  sufficient  as  it  stands,  why  have  i: 
amended  ?  Again,  the  second  certificate  was  given  too  late.  The 
words  of  the  statute  are  express,  "  unless  at  the  trial  the  Judge  shL 
certify."  Cases  may  be  cited  in  which  it  was  held  that  certificara 
given  within  a  reasonable  time  after  the  trial  were  sufficient,  bet 
those  cases  were  decided  upon  Acts  of  Parliament  different  in  titdr 
language  from  the  present.  Tharrait  v.  TVevor  (a)  was  decided  on  tk 
^  &\0  Vic.  c.  95,  8. 129,  by  which  no  time  was  limited  for  the  gim 
of  the  certificate.  0*Niel  v.  Egan  (b)  is  not  an  author!^  in  point,  for 
the  words  of  the  126th  section  of  the  Common  Law  ProoedoreAe; 
1853,  upon  which  the  question  turned,  are  different,  and  the  dis- 
cussion was  adjourned  to  Chamber  by  consent.  Joku»  t. 
Stanton  (c)  was  decided  on  the  22  &  23  Car.  2,  c.  9,  and  the  GoQi^ 
held  that  **  the  Judge  at  the  trial  of  the  cause"  meant  ^'the  Jadg! 
who  tried  the  cause,"  which  appears  to  be  a  strained  constnicti(s 
of  the  Act ;  at  all  events,  the  words  here  could  not  be  so  constnei 
for  they  are  **  at  the  trial  the  Judge,"  as  if  the  LegisUtme  vers 
determined  to  prevent  the  possibility  of  such  a  construction  being 
given  to  the  present  Act.  The  words  of  the  Special  Jury  Act,  3 
and  4  FF.  4,  c.  91,  are  **  immediately  after,"  which  have  been  W^ 
mean  <*  within  a  reasonable  time  after;"  but  this  Act  is  differeot. 
At  Common  Law,  the  plaintiff  is  not  entitled  to  any  costs,  but  they 

(a)  6  Bxch.  187.  (&)  6  Ir.  Jor.  847. 
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have  been  given  him  bj  statute,  and  in  particular  cases  the  statute  M.  T.  1858. 
which  gives  him  costs  has  been  repealed,  and  he  has  been  remitted  ^  '^^' 
to  his  Common  Law  right,  unless  the  Judge,  by  a  certain  act  done 
at  a  certain  time,  confers  upon  him  the  right  to  costs.  The  Judge's 
jurisdiction  is  ousted  unless  he  pursues  the  mode  pointed  out  bj  the 
Act;  that  is,  unless  he  certifies  "at  the  trial."  The  argument  at 
the  other  side  comes  to  this,  that "  at  the  trial "  and  *'  after  the  trial " 
are  synonymous  terms. 


C  Roliestan  and  Z>.  Lynch^  contra. 

The  section  cannot  be  literally  interpreted ;  for  if  the  certificate 
must  be  given  *'  at  the  trial,"  a  minute  after  the  trial  will  not  do ; 
and  therefore  the  rational  construction  is,  that  it  should  be  given 
within  a  reasonable  time  after  the  trial,  while  the  facts  upon  which 
the  certificate  is  to  be  founded  are  fresh  in  the  mind  of  the  Judge. 
That  was  the  reason  of  the  decision  in  Johnson  v.  Stanton^  where 
the  certificate  was  given  four  days  after  the  trial.  In  Thon^on  v. 
Gibson  (a),  a  certificate  under  the  3  &  4  Vie^  c.  24,  s.  2,  was  given 
after  the  termination  of  the  trial,  and  held  good ;  and  some  of  the 
reasons  for  the  decision,  viz.,  that  it  was  not  required  to  be  given 
in  open  Court,  or  upon  the  application  of  Counsel,  apply  to  the 
present  case. 

The  same  rule  was  laid  down  in  Bodkin  v.  Leahy  (&),  with 
respect  to  the  certificate  for  a  special  jury,  given  two  months  after 
the  trial ;  and  in  Sutler  v.  Cozens  (c),  the  case  was  adjourned  to  see 
if  the  Judge  who  tried  the  case  would  certify.  Great  inconvenience 
would  follow  from  the  construction  suggested  by  the  defendant,  and 
it  is  contrary  to  practice ;  for  suppose  at  Assizes,  that  a  Judge  is 
obliged  to  leave  the  town,  and  his  Registrar  by  consent  takes  the 
verdict,  is  it  to  be  said  that  a  certificate  cannot  be  given?  In 
Woolley  V.  Whitby  (cQ,  the  words  ^*  at  the  trial "  occurred,  and  yet  a 
certificate  given  afler  it  was  held  sufficient.  At  all  events,  the 
certificate  can  be  sustained  as  an  amendment — ^it  was  asked  for  by 

(a)  9  Dowl.  P.  C.  717 ;  8.  C,  8  M.  &  W.  281 . 
(6)  3  Ir.  Com.  Law  Hep.  36.  (c)  1 1  Mod.  196. 

((0  2  B.  ft  C.  580. 
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M.  T.  18$8.  the  plunUff,  who  had  not  got  the  special  jury,  and  would  haTebea 
senaeless  if  it  had  not  been  obtained  ander  the  impreasbii  tint  li 
woald  carry  those  costs.  We  may  assume  it  was  given  by  tic 
Judge  under  the  same  impression.  In  Twme  y.  Garve^  {a\  tb 
certificate  was  actually  referred  back  to  the  Judge  for  ameodiseoi 
Here  the  application  was  made,  and  granted  by  the  Judge,  with  tih 
object  of  entitling  the  plaintiff  to  costs ;  but  by  a  misprisioQ  of  ibc 
Counsel,  the  wrong  form  of  certificate  was  applied  for. 


A.  Armiirong^  in  reply. 

It  is  said  the  mistake  in  this  case  was  owing  to  the  mispriaooc: 
Counsel,  but  that  is  no  ground  for  relieving  the  defendaot,  tb^^ 
being  no  allegation  of  surprise  or  fraud.  No  case  has  been  cited  i: 
which  the  words  "  at  the  trial "  have  been  held  to  mean  ''  after  ^ 
trial.**  In  Jokmon  v.  Sianion^  the  language  of  the  Act  w 
strained  to  meet  the  justice  of  the  case,  and  the  present  sectio!! 
almost  amounts  to  a  legislative  declaration  that  **  at "  is  an  adr&t 
of  time,  and  not  of  description.  The  ground  of  the  deciiioD  is 
Woottey  y.  Whitby  was  that  the  words  **  at  the  trial "  were  lefentc 
to  the  other  member  of  the  sentenoe  only,  '*if  it  shall  appear,"  ti^ 
not  to  the  giving  of  the  certificate. 

Cwr.  ad.  wk. 


PiGOT,  C.  B. 
Nov.  8.  In  this  case,  I  was  applied  to,  on  the  part  of  the  plaintiffi  at  (^ 

close  of  the  trial  (which  took  place  at  the  Adjourned  Sittiogsy*? 
a  certificate  that  it  was  a  proper  case  to  be  tried  by  a  special  JBij* 
That  certificate  I  then  signed  on  the  record.  On  the  morning  ai^ 
the  verdict  (the  Adjourned  Sittings  having  then  closed),  I  was  a&W 
to  sign  a  certificate  that,  although  within  the  jurisdiction  d  ^ 
Civil-bill  Court}  the  case  was  a  fit  case  to  be  tried  in  a  Superior  Coot 
That  certificate  the  97th  section  of  the  Common  Law  Frocedtf* 
Act  of  1856  (19  <&  20  Vie.,  c  113)  requires  to  be  given  "at  ^ 
trial."  My  impression,  at  the  time  of  the  application,  was  that  i 
was  too  late.    It  was,  however,  urged,  that  the  certificate  astotv 

(<i)9Ir.  Jiir.40. 
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speeial  jury  was,  in  substance,  a  declaration  that  the  case  was  a  fit  M.  T,  1868. 

one  to  be  tried  in  a  Superior  Court  (where  only,  of  course,  it  could 

be  tried  by  a  special  jury)  ;  and  that  what  I  was  called  upon  to  do 

was  in  efiect  only  to  make  an  i^endment  of  the  certificate  which  I 

had  given,  and  which  would  be  abortive  if  the  addition  applied  for 

were  not  made*  The  result  of  the  application  was,  that  I  added 

the  certificate  as  desired,  with  a  view  to  the  opinion  of  the  Court 

being  taken  as  to  its  validity,  upon  a  motion  to  set  it  aside.  That 

motion  has,  accordingly,  been  made,  and  we  are  of  opinion  that  it 

must  be  refused. 

The  motion  was  rested,  in  argument,  on  the  ground  that  the 
certificate  was  too  late ;  having  been  given  not  **  at,"  but  *'  after," 
the  triaL 

It  was  resisted  on  the  two  grounds;  first  that,  by  analogy  to 
the  interpretation  given   to  other  statutes  in  pari  materia,  the 
certificate  ought  to  be  considered  as  given  in  due  time ;  secondly, 
that  it  ought  to  be  considered  as  an  amendment  of  the  certificate 
granted  at  the  trial,  and  as  doing  no  more  than  giving  effect  to 
that  certificate,  and  executing  the  purpose  for  which  it  was  given. 
We  are  of  opinion  that  the  certificate  is  to  be  sustained  upon  the 
second  of  these  grounds.  We  must  consider  the  question,  not  by 
inquiring  by  parol  what  the  Judge  intended,  but  by  the  fair  import 
of  the  acts  which  have  been  done,  and  by  the  documents  before 
us.  The  certificate  that  the  case  was  a  fit  one  to  be  tried  by  a 
special  jury  was  given  at  the  instance  of  the  plaintiff,  who  alone 
was  interested  in  obtaining  it.    The  purpose  for  which  it  was 
sought,  and  the  purpose  for  which  it  was  granted,  are  clear  ;  they 
appear  upon  the  document,  and  by  reference  to  the  statute  which 
authorised  it.  The  only  purpose  of  giving  such  a  certificate  is, 
to  enable  the  party  who  obtains  the  verdict  to  have  the  costs  of 
the  special  jury ;  and  these  he  cannot  have  unless  as  part  of  his 
coats  of  the  action.    It  is  iounaterial  whether  the  certificate  was 
given  under  the  mistaken  belief  of  the  plaintiff's  Counsel  in  seeking 
it,  and  the  Judge  in  granting  it,  that  the  order  for  a  special  jury 
had  been  obtained  by  the  plaintiff,  when  in  point  of  fSftct  it  had 
been  obtained  by  the  defendant.    It  would   have  been  senseless 
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c  equer.     obtained  bj  the  party  who  obtained  the  verdict ;   for  that  piztj 


would  not  need  it  for  obtaining  the  costs  of  a  special  jury,  strad^ 
at  the  instance  of  his  adversary,  against  whom  the  verdict  wu 
given  at  the  trial.  When  the  Judge  granted  thia  certificate,  le 
must  have  done  so,  determining  that  it  was  a  fit  case  for  t  triil 
before  a  special  jury,  which  could  only  be  had  in  a  Superior  Coait 
and  a  fit  case  for  giving  the  costs  of  the  special  jury  to  the  pUiotiff 
as  part  of  his  costs  in  the  action — a  purpose  which  coold  not  be 
accomplished,  since  the  amount  of  the  verdict  did  not  exceed  £5, 
unless  the  Judge  was  of  opinion  that  the  case  was  a  fit  one  to 
be  tried  in  a  Superior  Court.  The  certificate  given  at  the  triai, 
therefore,  in  effect,  necessarily  imported  and  conveyed  that  opinioo; 
and  that  being  so,  it  is  consistent  with  authority,  as  well  u 
with  reason,  that,  where  it  is  wanting  in  form  the  deficiency  mtj 
be  supplied. 

Two  cases  were  cited  in  the  course  of  the  argument,  the  principle 
of  which  appears  to  apply  directly  to  the  case  now  before  03.  Is 
ShuUleworih  v.  Cocker  (a),  a  certificate,  inadequate  in  fonn,  vas 
given  under  a  statute  which  denies  the  plaintiff  costs  in  Englaod, 
unless  the  certificate  be  given  '*  immediately  alter  the  trial."  It  ns 
held  that  it  might  be  amended  by  the  Judge.  That  was  a  very  strong 
decision ;  because  the  amended  certificate,  which  the  Court  olti* 
mately  upheld,  was  given  pending  a  motion  to  set  aside  the  first 
certificate  as  insufficient ;  and  the  Court  intimated  a  strong  opinioo, 
that  if,  at  the  time  of  the  amendment,  the  certificate  had  been  gim 
for  the  first  time,  it  would  have  been  too  late.  A  similar  deckioD 
was  made  by  this  Court,  in  Toone  v.  Garvey  (6).  There,  a  certi- 
ficate was  given  by  the  Judge  who  tried  the  case  at  the  Assizes, 
under  one  section  (the  126th)  of  the  Common  Law  Procedure  Ae^ 
for  the  purpose  of  giving  the  plaintiff  his  costs ;  it  was  found  to  lie 
ineffectual.   The  Court  made  an  order,  in  a  subsequent  Term,  tltst 
the  learned  Judge  should  be  at  liberty  to  amend  his  oertificit^ 
and  it  was  accordingly  amended,  by  adding  a  certificate,  nn^^ 
another  section   (the  243rd)  of  the  statute. 


(a)  1  Man.  &  G.  829. 


{b)  9  Ir.  Jnr.  4& 
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As  we  decide  the  motion  on  this  ground,  it  is  of  course  unneces-  M.  T.  1858« 

Exchequer, 

sary  to  pronounce  definitely  an  opinion  upon  the  other;  but,  as  it 
has  been  much  discussed,  and  is  a  matter  of  some  importance,  I  do 
not  think  we  ought  to  dismiss  the  case  without  noticing  some  of  the 
topics  which  have  been  urged  in  reference  to  it  in  the  course  of  the 
argument.  The  words  of  the  statute  are  brief,  simple  and  clear; 
they  are — *^  unless,  at  the  trial  of  such  cause,  the  Judge  shall 
certify."  The  plaintiff's  Counsel  contend  that  this  means  "  a  reason- 
able time  after  the  trial ; "  and  they  argue  that  the  statute  ought  to 
receive  that  construction  because,  upon  a  more  strict  interpretation, 
compliance  with  it  would  be  impossible;  for  the  trial  must,  in 
every  case,  be  at  an  end  before  the  certificate  can  be  given.  They 
further  refer,  in  particular,  to  two  cases,  Johnson  v.  Stanton  (a) 
and  Woolley  y.' Whitby  {d)y  in  support  of  this  reasoning.  Now, 
with  respect  to  those  cases,  Johnson  v.  Stanton  was  determined 
upon  the  statute  22  &  23  Car.  2,  c.  9,  in  which  the  words  (with- 
holding costs  where  there  is  not  a  certificate)  are — "  in  all  cases  of 
"  assault  and  battery,  wherein  the  Judge,  at  the  trial  of  the  case, 
''shall  not  find  and  certify."  The  certificate  was  granted  four  days 
after  the  trial.  The  Court  held  that  the  words  '*  the  Judge  at  the 
trial  of  the  cause  "  meant  the  Judge  who  tried  the  cause,  saying  that 
the  language  cannot  be  expounded  literally,  because  the  certificate 
cannot  be  granted  at  the  trial,  but  only  after  the  trial,  when  the 
jury  have  found  their  verdict.  They  also  considered  this  construc- 
tion the  most  convenient  for  the  administration  of  justice,  as  it  gave 
the  Judge  time  to  consider  of  the  certificate.  There,  however,  the 
language  of  the  statute  was  by  the  Court  deemed  capable  of  the 
construction  by  which  the  words  "  at  the  trial "  were  treated  as  only 
descriptive  of  the  Judge,  and  not  as  indicating  the  time  of  granting 
the  certificate ;  that  is,  that  the  words  "  at  the  trial "  were  governed 

not  by  the  words  ''find  and  certify,"  but  by  the  word  "Judge."  But 

• 

the  words  of  the  statute  before  us  are  not  coupled  with  any  terms 
which  afford  that  alternative  in  their  construction ;  for  the  words 
are,  unless,  "  at  the  trial  of  such  cause,  the  Judge  shall  certify." 
There  is  no  term  but  "  certify  "  to  which  the  words  "  at  the  trial " 


(a)  2  B.  &  C.  021. 


(6)  Ibid,  580. 
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Esckequer, 

first  to  be  in  effect  yerj  nearly  identical  with  the  case  before  as; 

but,  on  consideration,  I  think  the  Ck>urt,  in  their  jadgment,  mmt 
be  understood  as  there  expounding  the  statute  of  S  &  9  W.l 
e.  1 1,  8*  4,  in  the  manner  explained  by  Mr.  Armgtrong  in  his  argu- 
ment. The  words  of  the  statute  (section  4)  are — *'  wherein,  at  tb 
trial  of  the  cause,  it  shall  appear  and  be  certified  bj  the  Jod^' 
Here  two  things  are  specified ;  first,  the  matter  most  appear  at  tk 
trial ;  secondly,  it  must  be  certified  by  the  Judge.  The  words  ''it 
the  trial  **  were  certainly  capable  of  being  connected  with  i»tk 
members  of  the  clause ;  but  the  Court  held  that  they  wen  aln 
capable  of  being  confined  to  that  which  immediately  follows  then: 
and  they  read  the  statute  as  requiring  two  things :  first,  that  tt  the 
trial  the  matter  must  appear ;  and,  secondly,  ihttt  it  must  be  oe^ 
tified  by  the  Judge ;  but  that  it  might  be  so  certified  not  at  tk 
trial,  but  at  a  convenient  time  afterwards.  In  the  statute  befin 
us,  there  are  not  any  additional  words  which  furnish  grooDdsibri 
similar  construction — ^none  to  which,  except  the  term  ''certify,'' the 
terms  ''  at  the  trial  *'  can  be  applied. 

I  am  sensible  of  the  difficulty  of  dealing  with  the  Act  of  Farfift- 
ment  now  under  our  consideration,  and  of  determining  in  all  cuas 
the  point  of  time  when,  with  a  view  to  the  granting  of  the  certifi- 
cate, the  trial  shall  be  considered  at  an  end.  If  a  Judge  who  tries 
civil  cases  in  a  Circuit  town  is  obliged,  before  the  juiy  in  the  list 
civil  case  have  given  their  verdict,  to  leave  that  town,  in  order 
to  open  the  Commission  in  the  next  Assizes  town  of  the  Cinw^ 
and  if  the  Judge  who  is  associated  with  him  in  the  GomsiisBOB 
takes  the  verdict  of  the  jury,  it  will  be  of  course  impossible  for 
either  Judge  ai  the  trial  to  grant  the  certificate.  The  one  kn«ws 
nothing  of  the  case ;  the  other  is  in  a  different  county.  So,  where 
a  verdict  is  taken  by  consent  by  the  Registrar,  in  the  absence  d^ 
Judges,  a  similar  difficulty  may  arise.  How  these  difficulties  are  to 
be  met,  we  have  not  now  to  determine ;  they  are  not  of  our  maloBg' 
Whenever  we  shall  be  called  upon  to  construe  these  words  of  tlie 
Le^plslature,  we  must  deal  with  them  as  we  find  them.  Upon  (^ 
present  motion,  as  I  have  already  said,  it  is  not  neoessaiy  for  lu  ^ 
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determine  their  oonstmction ;  for  we  dispose  of  the  motion  on  ano-  M.  T.  1858. 
ther  ground.  But  it  is  right  that  it  should  be  fully  understood  that  '^  *^*'*'^' 
no  one  of  us  is  at  present  prepared  to  decide  it  on  the  ground  that  the 
certificate,  if  treated  as  an  original  certificate  first  given  at  the  time 
when  it  was  amended  in  Chamber  was  not  too  late.  In  plain  terms, 
I,  for  one,  would  find  great  difficulty  in  saying  that  *'at"  means 
"after,"  or  that  "present"  is  synonymous  with  "future."  We  do 
not  mean  at  all  to  intimate  that,  if  the  Judge  be  applied  to  for  a 
certificate  at  the  close  of  the  trial,  it  is  not  quite  competent  to  him 
to  adjourn  the  matter  for  further  consideration,  and,  upon  such  con- 
sideration, afterwards  to  sign  it,  as  if  granted  when  applied  for  at  the 
trial.  It  is  greatly  to  be  lamented  that,  in  preparing  Acts  of  Par-* 
liament  upon  subjects  such  as  this,  those  who  frame  them  should  not 

# 

advert  to  statutes  in  pari  materid^  which  have  already  received 
a  known  construction.  In  reference  to  certificates  such  as  those 
which  have  been  the  subject  of  discussion  before  us,  a  variety  of 
enactments  have  been  made,  employing  (it  is  difficult  to  conceive 
why)  difierent  forms  of  language,  in  providing  for  identically  the  same 
thing,  viz.,  in  prescribing  the  manner  in  which  the  Judge  shall  do 
the  very  simple  act  of  granting  a  certificate.  One  enactment  (a) 
requires  the  certificate  to  be  granted  "  immediately  after  the  trial," 
in  open  Court ;  another  provision  (&)  requires  that,  "  at  the  trial  of 
the  cause  it  shall  appear  and  be  certified  by  the  Judge ; "  another  (c) 
withholds  costs  in  certain  cases  wherein  "  the  Judge,  at  the  trial  of 
the  cause,  shall  not  find  and  certify."  In  England,  in  reference 
to  a  certificate  ((Q  exactly  analogous  to  the  certificate  now  before 
ns  (e),  that  is,  intended  to  give  to  a  plaintiff  his  costs,  where  the 
case,  being  within  the  jurisdiction  of  the  Inferior  Court,  is  neveiv 
theless,  in  the  opinion  of  the  Judges,  a  fit  case  to  be  tried  in  a 
Superior  Court,  there  is  no  such  limitation  as  to  the  time  at  which 
the  certificate  is  to  be  granted.    Accordingly,  in  TharrcOi  v.  7V## 

(a)  8&9  TT.S.c  11,8.  1,  "immediately  afterwards:"  3  &4  Fie.,  c.  24,  s.  2. 

(6)  8  &  9  W.  3,  c  11,  B.  4. 

(c)  16  &  17  Vic.,  c  113,  8. 126 (7rO;  22  &  23  Cor.  2,  c  9.  s.  U(t:ng,)i 

<tfe  3  &  4  Vic.,  c.  24,  8.  2. 

(<0  9  &  10  Vic.,  c.  95,  8.  \^(BngO.  *       («)  19  A  20  Vic.,  c.  113,  8.  97. 

vol*.  8.  82  L 
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M.  T.  1858.  var(a)f  it  was  determined  that  such  a  certificate  may  be  given  ii 
'  anj  time  before  the  taxation  of  costs.  In  Engbuid  and  in  Irelsoi 
certificates  in  actions  of  trespass,  that  a  battery  has  been  proved,  (? 
that  the  freehold  or  title  to  land  come  in  question,  may,  aocordisg 
to  Jokiuon  ▼.  Sianion^  be  given  after  the  triaL  I  trust  that  to 
who  are  charged  with  the  consideration  of  the  amendment  of  osr 
laws  will  consider  whether  some  Act,  or  clause  of  an  Act,  ought  dci 
to  be  passed,  to  remedy  the  inconyenience  which  must  arise  in  easei 
such  as  those  which  I  have  mentioned,  from  a  strict  and  fitenl 
application  of  the  terms  of  the  statute  before  us ;  or  at  all  ereim 
to  make  a  uniform  proyision  for  the  time  and  manner  of  gnuitiaf 
such  certificates. 

Upon  the  grounds  which  I  haye  already  stated,  the  motion  m^ 
be  refused. 


PxNinBFATHXB,  B. 

I  shall  just  say,  with  regard  to  the  difficulty  suggested  bjaj 
LoBD  Chief  Babon,  where  the  Judge  at  Assizes  leayes  the  Um, 
or  the  yerdict  is  taken  by  the  Registrar,  that  that  circumstance  does 
not  preyent  an  application  b^ng  made  to  the  Judge,  when  tk 
jury  retire,  in  case  there  should  be  a  yerdict  for  the  plaintiff;  asd 
that  application,  I  think,  would  be  sufficient. 

Richards,  B.,  concurred. 


Gbesne,  B. 

I  also  concur.  With  regard  to  the  case  of  WoolUy  y.  Whi^j^ 
was  argued  in  the  present  case  that  a  distinction  was  there  ubn 
by  the  Judges  between  the  1st  and  4  th  sections  of  the  statute  8  £9 
FT.  3,  c.  11.  Now  I  take  that  not  to  be  so.  It  was  argued  in  Wo(^ 
y.  Whitbyy  that  the  two  sections  ought  to  receiye  the  same  coe- 
struction,  and  what  the  Court  said  was  in  answer  to  that  argnmeot; 
but  they  decided,  upon  the  language  of  the  4th  section,  per  #e,  tint 
no  time  was  specified  with  regard  to  the  giving  of  the  certificate. 

(a)  6  Exch.  187. 
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SPARKS  V.  YOUNGE.  ^^   ^    ,^^ 

18. 


In  this  case,  P.  Creagh  bad,  on  the  18th  of  August  last,  obtained  A  debt  due  by 
'  ^  °  ft  third  party, 

an  order  from  O'Brien,  J.,  in  Chamber,  under  the  63rd  section  of  bnt  not  pay- 
able   nntU    a 

the  Common  Law  Procedure  Act,  1856,  whereby  it  was  ordered  fbture  day,  it 

within     the 

that  the  two  several  judgments  recovered  by  the  defendant  against  garnishee 

John    Farrall,    as    of  Michaelmas    Term    1856,   for   the    several  Common  Law 

sums  of  £1550  and  £394,  should    be,  and  they  were,  thereby  ^^i8^,and 

attached,  to  answer  the  plaintiff's  debt  of  £225.   Is.   6d.,  and  ^^    ^ 

£7.  9s.  Od.  costs,  to  the  extent  of  said  debt  and  costs,  without      The    mere 

further  notice  ;  and  it  was  further  ordered,  that  the  said  John  ^^en  the  day 

Farrall  should  appear  on  the  2nd  day  of  November,  and  show  ^^^°£m 

cause  why  ha  should  not,  out  of  the  amount  due  by  him  to  the  fenJg   acaingt 

defendant,  on  said  judgments,  pay  to  the  said  plaintiff  the  said  ^^??7^'^^^ 

sums  of  £225.  Is.  6d.,  and  £7.  9s.  Od.  costs,  in  satisfaction  of  his  gronndfor  re- 
sisting   an 

said  judgment  debt.  attachment 

order. — [Per 
It  appeared  that  J.  B.  Tounge,  the  defendant,  was  owner  of  a  Pxoot,  C.  B.] 

leasehold  interest  in  a  house  and  108  acres  of  land  in  the  county  ih^c^t^^' 

of  Eildare,  held  for  a  term  of  sixty-one  years,  under  a  lease  of  ^^'^^^i^iiaf** 

the  12th  of  February  1852,  at  the  yearly  rent  of  £180;  thai  in  order  to  par, 

bnt    allowed 

November  1856,  he  sold  to  J.  Farrall,  the  garnishee,  the  furniture  theatudiment 

order  to  stand, 
in  the  house,  for  a  sum  of  £197^  and  also  agreed  to  sell  to  him  his 

interest  in  the  lease  of  the  12th  of  February  1852.    Upon  the 

occasion  of  that  sale,  on  the  29th  of  November  1856,  two  bonds 

were  executed;  one  for  the  penal  sum  of  £394,  conditioned  for 

the  payment,  without  interest,  on  the  1st  of  October  1861,  of  £197, 

the  price  of  the  furniture ;  and  the  other  for  the  penal  sum  of 

£1550,  conditioned  for  the  payment^  without  interest,  of  the  sum 

of  £775,  on  the  1st  of   October  1863.     On  the  same  29th  of 

November  1856,  J.  B.  Tounge  demised  the  house  and  lands  to 

Famdl,  for  a  term  of  seven  years,  from  the  1st  of  August  1856, 

at  the  yearly  rent  of  £300 ;  and  an  agreement^  of  same  date,  not 
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M.  T.  1858.  under  seal,  was  entered  into,  and  signed  by  both  parties.  A  state- 
ment of  the  agreement  will  be  found  in  the  judgment  of  the  Lois 
Chief  Baron.  An  affidavit  was  made  bj  J.  Farrall,  the  ganbbee, 
in  which  he  stated  that  the  judgments  referred  to  in  the  agreemec; 
and  which  were  the  subject  of  the  garnishee  order,  were  still  m- 
standing  and  unpaid,  and  that  he  had  no  intention  of  paying  tbes 
off  before  the  periods  agreed  upon.  Cause  having  been  shovn® 
behalf  of  the  garnishee,  against  the  conditional  part  of  the  orda. 
upon  the  opening  of  the  motion,  it  was  admitted  bj  the  plaiotifi 
Counsel,  that  the  order  to  pay  the  money  could  not  be  sogtalnec; 
but  the  garnishee's  Counsel  insisting  that  the  attachmeat  or^ 
also  should  be  set  aside,  it  was  suggested  by  the  Court  that  tb; 
case  should  be  argued  as  if  upon  a  motion  to  set  aside  tk 
order.     Accordingly,  the  case  was  now  argued  by — 


William  A,  JExham  and  E,  Beyiagh^  for  the  garnishee. 

We  have  it  now  admitted,  on  the  part  of  the  plaintiff,  that  tie 
conditional  order  to  pay  must  be  discharged ;  and  it  followB,  ss  i 
necessary  consequence,  that  the  attachment  order  also  most  be  ^ 
aside.  Wintle  v.  Williams  (a)  shows  that  where  the  order  to  p&j 
has  been  discharged,  it  was  not  the  intention  of  the  Act  to  bye 
the  attachment  order  pending  over  the  garnishee.  It  would  be  i 
great  hardship  upon  him  if  the  law  were  otherwise.  Even  'I 
that  case  does  not  govern  the  present,  there  is  no  debt  doe  ^ 
the  garnishee,  capable  of  being  attached.  The  Act  contemplate 
only  the  attachment  of  debts  payable  in  pnssenti  s  for  it  sap  tbe 
service  of  the  attachment  order  on  the  garnishee  ^'  shall  biod  ssd 
debts  in  his  hands ; "  it  speaks  of  an  execution  issuing  immediatelji 
and  gives  but  one  defence  to  the  garnishee  against  the  judgoea^ 
debtor,  viz.,  payment.  The  Act,  therefore,  contemplated  ^ 
there  should  be  no  interval  of  time  between  the  attachment  iw 

4 

payment — [Greene,  B.  There  must  be  a  debt  esublished;  but  is 
your  argument  this-.-that  a  debt  absolute,  but  not  payable  oo^ 
a  future  day,  is  not  liable  to  be  attached?  Take  the  case  of  > 
bond,  conditioned  for  the  payment  of  £500,  two  years  henoe>  ^ 

(a)  3  Ezcb.,  K.  8..  288. 
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'^  bond  had  not  been  conditioned  for  the  payment  of  a  sum  certain^ 
**  or  a  sum  capable  of  being  ascertained  without  the  interyention 
*^of  a  jury,  the  statute  would  apply."] — ^In  Johnson  v.  Diamond^ 
the  debt  there  in  question  was  held  not  to  be  attachable^  and  the 
judgment  must  be  read  soeundum  subjeeiam  maieriem*  Here,  there 
is  clearly  no  absolute  debt ;  for  the  amount  of  the  judgment  might 
never  be  recoverable  as  between  Tounge  and  Farrall.  Take  the 
case  of  the  larger  judgment.  Young  was  bound  to  assign  the 
lease  free  from  incumbrances ;  and,  supposing  it  were  ascertained 
that  incumbrances  had  been  created  by  him,  would  not  that  be  a 
defence  against  the  payment  of  the  amount  of  the  judgment?  The 
payment  is  conditional  upon  events  which,  possibly,  may  not 
happen  ;  and  it  is  more  than  probable  that,  when  the  day  of 
payment  arrives,  Farrall  may  have  a  good  defence  (in  Equity  at  all 
events)  against  the  payment.  There  is,  certainly,  no  unconditional 
absolute  debt  due  by  Farrall ;  and  the  statute,  it  is  submitted,  was 
intended  to  apply  only  to  clear  cases. 


Exekefust, 


P,  Creagh^  contra. 

The  attachment  order  must  stand.  The  proposition  for  which 
we  contend  is  this,  that  wherever  a  debt  exists,  it  is  not  the  less 
attachable  because  it  is  payable  on  a  future  day.  The  language 
of  the  statute  could  not  be  satisfied  by  any  other  construction :  the 
debta  attachable  under  the  63rd  section  are  '^  all  debts  owing  or 
accruing  from  such  third  person  $''  and  if  these  judgments  con- 
stitute a  debt,  they  are  clearly  ''  accruing "  debts  within  the  mean- 
ing of  that  section.  Winiie  v.  Williams  has  been  cited  to  show  that, 
where  the  order  to  pay  is  discharged,  the  attachment  order  also 
must  be  set  aside;  but  the  case  does  not  establish  any  general 
proposition  of  that  kind,  although,  in  that  particular  case,  such  was 
the  course  adopted.  In  Hirseh  v.  Coaies  (&),  the  attachmei^t  order 
was  allowed  to  stand,  upon  a  principle  which  applies  directly  to  this 
cae^  that  the  plaintiff  cannot  get  from  the  garnishee  anything  to 
which  the  judgment  debtor  was  not  entitled.  We  shall  have  all  our 


(4)  11  Ezch.  79. 


(6)  18  C.  B.  767. 
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M.  T.  1858.  judgment  debtor  was  entitled  to  at  Law  and  in  Eqoitj.  It  isqniie 
clear,  that  a  debt  payable  at  a  fature  day  was  attachable  under  the 
cnstom  of  foreign  attachment.  DaUon  ▼.  Seify^  as  reported  bj 
Crokej  is  the  only  aathority  to  the  contrary ;  but  Crohit  repor. 
is  not  correct,  as  appears  by  the  note  to  Crokt  JSiiz^  p.  7\%  id 
the  report  of  the  same  case  in  3  Leonard^  p.  236;  AMk^vi 
AUaehmeni^  p.  26.  Again,  the  amount  due  on  foot  of  the  judg- 
ments is  a  debt;  the  agreement  is  not  under  seal,  and  caiuMX, 
at  Law,  operate  as  a  defeasance,  no  matter  what  its  constnetki 
may  be ;  and,  in  Equity,  there  would  be  no  ground  for  enjoiniog  uj 
proceeding  to  recover  them ;  for  the  agreement  provides  that  tk 
money  shall  be  paid  at  all  events.  One  judgment  was  ginn  a 
the  price  of  the  furniture,  and  the  other  as  the  price  of  the  letse- 
hold.  The  collateral  agreement  in  effect  says,  if  those  debts  be 
paid,  the  rent  shall  be  reduced  ;  but  there  is  nothing  in  it  to 
relieve  the  debtor  from  the  obligation  to  pay.  The  inconvenkiM 
of  the  construction  for  which  we  contend  has  been  relied  Qpo&; 
but  the  inconvenience  is  no  greater  than  exists  upon  every  asap* 
ment  of  a  cho9e  in  action  $  for  the  debtor,  after  notice,  is  bound  t9 
pay  the  assignee.  At  all  events,  the  statute  imposes  the  obligatuBi 
which  b  a  complete  answer  to  the  argument. 


E.  Beytagh^  in  reply. 

A  debt  payable  in  fitiuro  was  not  attachable  under  the  liv 
of  foreign  attachment.  The  position  in  Com.^  tit.  Attachment,  C, 
is  not  borne  out  by  the  authorities  cited  in  support  of  it  AiAoi 
v.  Seliif  (a)  is  cited ;  but  that  decides  the  contrary  proposition^ 
"  A  foreign  attachment  cannot  be  of  a  debt  before  it  be  doe.'- 
[Grbenb,  B.  The  note  to  Lcuknor  v.  HuniUy  (6)  states  ''I^ 
*'  Chief  Baron  Comyna^  I  Dig.,  p.  424,  says,  this  case  and  the  ctfleof 
^'Dalton  V.  Sellg,  ante,  p.  184,  seem  mis-reported." — Pioot.CB- 
Dahon  V.  Selly  is  also  reported  in  3  Leonard,  differently  iiom  tbs 
report  in  Crohe  Eliz,'] — There  is  no  reason  to  think  the  repoit 
given  by  Crohe  is  incorrect ;  and  the  rule  laid  down  in  Qn^ 
Digest  is  founded  altogether  upon  Dalian  v.  Sdiy.    In  the  a^ 


(a)  Cio.  Elu.  184. 


(^)  Cro.  Eiia.  712. 
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to  Roberihon  et  uxor  v.  iVbffOiy (a),  it  is  laid  down — "Foreign  M. T.  1858. 

attachment  of  a  debt  cannot  be  before  the  day  be  come."   The  notes 

to  Dyer  are  high  authority :  Milward  v.  Thatcher  (h).  The  passage 

in  RolL  Abr.j  p.  bSS^pL  10,  does  nol  bear  out  the  proposition  in 

Comyna  ;  and  from  the  next  placitum  in  JRoUe,  the  opinion  of  the 

author  would  appear  to  have  been  that  there  may  be  a  special 

custom  to  justify  it ;   but  that  if  there  be,  it  must  be  pleaded 

specially. 

The  construction  contended  for  would  lead  to  great  inconve- 
nience :  the  garnishee  would  have  imposed  on  him  the  obligation 
of  taking  notice  of  every  attachment  order,  and  would  be  ia  great 
danger  of  paying  the  wrong  party.  The  Legislature  could  not  have 
intended,  by  giving  this  summary  remedy  to  creditors,  to  place 
debtors  in  so  embarrassing  a  position. 

Cur,  ad.  vuli. 


The  judgment  of  the  Court  was  now  delivered  by — 

PiGOT,  C.  B. 

Li  this  case  an  order  was  obtained  in  Chamber  on  the  18th  of 
August,  attaching  two  debts,  due  on  judgments  obtained  by  the 
defendant  against  John  Farrall,  the  garnishee  in  the  order ;  and  also 
directing  (in  the  usual  form)  that  the  garnishee  should  appear  and 
show  cause  why  he  should  not  pay  the  plaintiff's  demand  out  of  the 
sums  due  on  the  judgments.  The  garnishee  appeared  and  showed 
cause  against  the  conditional  part  of  the  order,  on  the  ground  that 
the  judgments  were  obtained  upon  bonds,  each  conditioned  for  the 
payment  of  a  principal  sum,  on  a  future  day  not  yet  arrived ;  and 
that  they  were  further  contracted  by  a  collateral  agreement  in 
writing  between  the  obligor  and  the  obligee.  On  the  appearance  of 
the  plaintiff  and  the  garnishee,  it  was  admitted  that  the  conditional 
order  to  pay  the  money  could  not  be  sustained ;  and  accordingly 
we  determined  that  the  cause  shown  should  be  allowed.  But  the 
garnishee's  Counsel  insisted  that  the  attachment  order  ought  to  be 
altogether  discharged  ;  and  it  was  arranged,  by  consent  (to  save  the 
necessity  of  a  motion  to  set  it  aside),  that  the  question,  whether  it 


Nov.  13. 


(a)  Dyer,  83  a. 


(6)  2T.  R.  81. 
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notice  of  motion  for  that  purpose.  On  the  argument,  the  guntthee's 
Counsel  contended,  first,  that  upon  the  terms  of  the  collateral  agm- 
ment,  the  judgments  were  not  obtained  to  secure  absolute  debts,  bat 
were  (or  at  least  that  one  of  them  was)  subject  to  oontingencici. 
and  to  acts  to  be  done  at  the  option  of  the  garnishee ;  and  the  debu 
were  of  a  nature  which  exempted  them  from  attachment.  Secondlj, 
that  being,  at  all  events,  debts  payable  at  a  future  daj,  tbej  wen 
not  liable  to  attachment,  such  debts  not  being  within  the  attachmect 
section  of  the  Common  Law  Procedure  Act ;  and,  in  support  of  tk 
construction  of  the  statute,  thej  contended  that  a  foreign  atuchmeot 
(a  proceeding  from  which  the  statute  has  borrowed  a  part  of  iu 
language)  did  not  lie  against  a  debt  secured  bj  a  bond  condiuood 
for  its  payment  at  a  day  not  yet  arrived ;  and  that  the  statute  ought 
to  receive  a  corresponding  construction. 

We  are  of  opinion  that  so  much  of  the  order  as  attached  the  debd 
was  right,  and  ought  not  to  be  disturbed.  In  my  judgment,  none  of 
the  propositions  contended  for  in  the  argument  of  the  gamisbee'i 
Counsel  can  be  sustained. 

It  appears  that  Younge  the  debtor  was,  in  September  1856,  the 
owner  of  a  leasehold  interest  in  a  house  and  108  acres  of  l&fi4 
under  a  lease  dated  the  12th  of  February  1852,  for  a  term  of  sixtj- 
one  years  from  the  1st  of  February  1852,  at  the  yearlj  rent  of  fldO, 
payable  half-yearly,  on  the  Ist  of  February  and  1st  of  August 

In  November  1856,  Farral],  the  garnishee,  purchased  from  Yoan^ 
the  furniture  then  in  the  house,  for  £197*    He  also  purchased 
Younge's  interest  in  the  leasehold ;  and  on  the  29th  of  Novembtf 
1856,  the  two  bonds  in  question  were  executed,  one  for  the  peoil 
sum  of  £394,  conditioned  for  payment  on  the  1st  of  October  1661, 
of  £197i  without  interest*  being  the  price  of  the  furniture ;  tbe  oth^ 
for  the  penal  sum  of  £1550,  conditioned  for  payment,  slso  withoot 
interest,  of  £775,  on  the  1st  oi  October  1863^    On  the  samedaj, 
Younge  executed  a  lease  to  Farrall,  demising  to  him  the  house  ani 
kad,  for  seven  years  from  the  1st  of  August  1856,  at  tbe  yearly  t^d^ 
of  £300,  payable  half-yearly.  And  by  an  agreement  (not  ander  seal), 
dated  the  same  29th  of  November  1856,  disclosing  these  facts^H 
was  agreed  that  if  Farrall  should  pay  to  Younge  the  amount  of  tbe 
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lesser  bond  (being  £197  without  interest),  on  or  before  the  day  M.  T.  1858. 

Elxcheouer. 
mentioned  in  the  condition  (1st  of  October  1861),  the  yearly  rent 

of  £300,  reserved  by  the  seven  years'  lease,  should  be  reduced  to 
£280 ;  and  that  if  Farrall  should  pay  to  Younge  the  amount  of  the 
larger  bond  (namely,  £775  without  interest),  on  or  before  the  day 
mentioned  in  its  condition  (1st  of  October  1863),  the  yearly  rent  of 
£300,  or  of  £280,  as  the  case  might  be,  should  be  reduced  to  £180 ; 
and  that  Younge  should  then  forthwith  execute  to  Farrall,  at  Farrall's 
expense,  an  absolute  assignment  of  all  his  interest  in  the  lease  of  the 
12th  of  February  1852  (that  is,  the  lease  under  which  he  held  the 
lands),  free  from  any  incumbrance  created  afler  the  date  of  the 
purchase  of  the  lease ;  such  incumbrance,  if  any,  to  be  cleared  at 
the  expense  of  Younge.  The  agreement  provided  for  the  satisfaction 
of  the  judgments  to  be  entered  on  the  bonds,  on  payment  of  the 
sums  respectively  secured  by  them ;  and  the  agreement  closed  with  a 
stipulation,  that  if  Farrall  should  make  default  in  payment  of  either 
of  the  respective  sums  of  £197  and  £775,  when  the  same  should 
respectively  become  due  and  payable,  ^^  then,"  in  the  words  of  the 
agreement,  "  the  said  James  Brian  Younge,  his  executors,  adminis- 
*'  trators  and  assigns,  shall  be  at  liberty  to  take  such  proceedings  on 
'*  foot  of  the  respective  judgments  so  to  be  entered  on  said  bonds 
*' respectively,  for  the  payment  of  said  sums  of  £197  and  £775,  as 
"  he  or  they  may  be  advised,  and  as  if  this  agreement  had  not  been 
"entered  into  and  signed  by  the  parties." 

It  was  contended  before  us  that,  as  Younge  was  bound  to  execute 
an  assignment  of  the  leasehold  on  payment  of  the  amount  secured 
by  the  larger  judgment,  the  payment  was  contingent  upon  his 
making  out  title  to  the  leasehold,  or  showing  it  free  from  incum-* 
brances ;  and  that  therefore  that  judgment  must  be  taken  as  a  mere 
security  for  the  result  of  a  pending  negociation,  or  that  it  was  a 
debt  payable  upon  such  an  uncertain  contingency  that  it  ought  not 
to  be  attached  under  the  statute ;  and  that  at  all  events  the  agree- 
ment was  so  doubtful  that  the  Court  ought  not  to  apply  the  Act  of 
Parliament. 

The  agreement,  so  far  as  it  applies  to  the  matter  before  us, 
appears  to  me  to  be  perfectly  clear,  though  it  is  not  technically  or 
VOL-  8.  33  L 
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M.  T.  1858.  very  aecnrately  framed,  and  perhaps  leaves  withoat  exprea  pio- 
> '  vision  some  possible  contingencies.  As  to  the  bond,  and  judg- 
ment entered  on  it,  for  securing  the  £197»  it  was  given  to  seem 
the  price  of  famitnre  sold  to  the  obligor.  It  is  qaite  piain  that  tk 
plan  of  letting  the  lands  contracted  to  be  sold,  at  a  profit-rent^  vts 
onlj  a  mode  of  indemnifying  Yonnge  for  the  money  not  bebg  at 
once  paid,  aad  probably  was  designed  by  the  parties  from  soce 
notion  that  it  was  necessary  for  the  purpose  of  avoiding  the  stainta 
against  usury  still  remaining  unrepealed.  The  £197  is  stated  in  tbe 
agreement  to  be  the  price  of  the  goods ;  and  nothing  was  to  be  dooe 
upon  payment  of  the  amounts  but  the  reduction  of  the  rent  and  the 
satisfaction  of  the  judgment.  It  was  therefore  clearly  a  debt  payable, 
at  the  furthest,  on  the  1st  of  October  1861.  With  respect  to  the 
bond  and  judgment  to  secure  th&  £775,  it  is  not  stated,  in  terns, 
to  be  for  the  price  of  the  leasehold ;  but,  upon  the  whole  fnm 
and  context  of  the  agreement,  no  doubt  can  exist  that  it  was;  ssd 
on  the  payment  of  that  sum  (which  was  to  be  made  at  fartkit 
on  the  1st  of  October  1863),  nothing  was  to  take  place  bat  tk 
reduction  of  the  rent,  the  satisfaction  of  the  judgment,  the  oonrtj- 
ance  of  the  estate ;  and,  if  there  were  any  incumbrances,  created  afts 
the  purchase,  the  satisfaction  of  those.  There  was  to  be  no  dediK- 
tion  of  title,  and  no  question  of  antecedent  incumbrances ;  for  u  to 
these,  the  contract  plainly  showed  that  the  parties  had  aheidj 
agreed.  It  is  possible  that  if,  when  the  time  for  payment  sbooli 
arrive,  Younge  should  decline  to  execute  a  conveyance,  or  to  aatuiT 
incumbrances  created  subsequently  to  the  purchase  (if  any  soc& 
should  appear),  a  Court  of  Equity  might  enjoin  proceedings  for 
recovering  the  judgment  debt,  notwithstanding  the  stringent  tensi 
of  the  last  stipulation  of  the  agreement,  nntil  the  subseqoeot  ia* 
cumbrances  should  be  satisfied,  and  Younge  should  be  readj  to 
convey  the  leasehold.  On  the  other  hand,  it  is  possible  that,  sbooU 
such  a  question  ever  arise,  the  contract  may  be  treated  by  a  (^ 
of  Equity  as  one  of  those  in  which,  a  security  being  given  for  tlie 
purchase-money  payable  at  a  certain  day,  the  purchaser  has  ^ 
held  bound  to  pay  it  at  all  events,  and  has  been  left,  for  obtafniog' 
conveyance,  to  his  remedy  on  the  contract.    If  the  fonoer  be  the 
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effect  of  this  agreement,  and  if  Yonnge  shoald  refuse  or  be  unable  M.  T.  1858. 

Exchtguer» 
to  convey  free  from  incumbrances  subsequent  to  the  purchase,  it 

will  be  open  to  the  defendant  to  present  that  case  to  the  consider- 
ation of  this  Court,  in  answer  to  a  future  conditional  order  to  pay 
the  plaintiff's  debt  out  of  the  amount  of  the  larger  judgment,  when 
the  day  of  payment  shall  have  arrived.  But  the  possibility  that  a 
future  state  of  things  may  intervene  before  the  day  assigned  for 
payment,  and  may  create  a  defence  against  the  recovery  of  the  debt 
— which  state  of  things  may  never  arise — can  constitute  no  ground 
for  not  attaching  a  legal  debt,  the  price  of  a  purchase  which  was 
only  not  payable  at  the  time  pf  the  purchase,  because,  by  an 
arrangement  between  the  parties,  the  period  for  payment  was  post- 
poned. It  is  plainly  a  debt,  soivendum  in  fuiuro,  and  capable  of 
being  attached  (if  such  a  debt  be  at  all  capable  of  being  attached) 
under  this  Act  of  Parliament. 

I  should  not  have  entered  into  this  detailed  examination  of  the 
a^ement,  if  we  had  not  been  inf(NiBed  by  Counsel  (although  this 
was  disputed  at  the  other  side)  that,  when  this  matter  was  before 
one  of  the  other  Courts  (where,  however,  I  rather  believe  it  was  not 
much  discussed,  nor  was  the  Court  called  upon  to  pronounce  an 
opinion  upon  its  construction),  some  doubt  was  expressed  as  to  the 
import  of  the  agreement.  It  was  further  contended  that  the  statute, 
any  more  than  the  proceeding  by  foreign  attachment,  does  not  at 
all  extend  to  debts  payable  at  a  future  day.  As  to  the  proceeding 
by  foreign  attachment,  to  attach  a  debt  payable  on  a  future  day,  I 
own  I  was  surprised  to  hear  it  gravely  argued  that  such  a  debt  could 
not  be  attached.  There  certainly  was  on  this  subject  a  conflict 
among  the  old  authorities;  they  are  collected  in  Com.  Dig.^  tit, 
AUaeh,^  C  and  D ;  in  Dyer^  p.  83  a,  in  the  note ;  in  1  JRoU.  Ahr^ 
p.  553,  tit.,  Cusiomes  de  London^  G ;  and  in  the  corresponding  title 
in  Viner^s  Abr,^  G,  and  Sac.  Abr.^  H.  It  was  at  one  time  thought 
that  such  a  debt  could  not  be  attached ;  and  it  is  plain  that  the 
Courts  made  some  struggles  against  the  application  of  the  Custom 
of  London  to  debts  of  that  nature;  but,  ever  since  the  case  of 
Robbini  V.  Standard  (a),  in  the  reign  of  Charles  the  Second  (deter- 

(o)  I  Sid.  327 :  S.  C,  2  Keb.  202. 
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M.  T.  1858.  mined  in  conformity  with  a  former  case  of  Daiian  ▼.  Sdbf(ali 
the  reign  of  Qaeen  Elizabeth,  but  misreported  in  1  Croke^  p.  H^ 
the  rule  appears  to  have  been  as  stated  in  Com,  Dig^  tit,  Aoq^- 
menij  C : — **  And  monej  due  upon  a  bond  or  contract  mij  > 
'* attached  before  the  day  of  payment;  but  there  ahaU  not  be 
^^  execution  till  a  payment  incurred."  That  the  practice  in  th- 
Lord  Mayor's  Court  of  London  has  been  in  conformi^  with  tb: 
rule,  appears  from  the  Prtvilegia  Londini^  pp.  199»  296,  from  t- 
note  of  the  learned  editor  of  the  last  edition  of  Baeon*s  AbndgmaL 
vol.  2,  p.  596,  and  from  Mr.  Ashless  book  on  Foreign  AUadmaL 
p.  26.  It  is  also  stated  in  a  late  book,  Pulling  on  the  Lata  ad 
Cwtoms  of  London^  p.  190,  note.  I  cite  these  books  merelj  &> 
evidence  of  the  practice.  In  Ingram  v.  Bernard  (6),  Lord  Hcc 
treats  as  valid  an  attachment  of  a  bond  debt,  "  before  the  forfeitsrv 
of  the  bond  ;  **  and  in  the  latter  pari  of  Lord  EUenborough's  jad:- 
ment,  in  3PDaniel  v.  Hughes  (c),  he  appears  to  me  to  assame  t!u: 
debts,  dehita  in  prctsenii  eolvenda  in  fiUurOy  are  liable  to  foreb 
attachment.  In  the  recent  case  of  Westoby  v.  Dag  (J),  the  defendic; 
pleaded,  in  bar  of  an  action  of  debt  on  a  bond,  that  the  debt  i)^ 
been  attached  by  a  foreign  attachment.  In  the  plea,  the  CDStomoi 
London  was  set  forth ;  and  it  was  stated  to  be  a  part  of  the  c^ 
tom*  to  attach  a  debt,  "  whether  the  same  be  then  payable  or  m 
become  payable  at  a  day  to  come."  The  debt-  in  that  case  wii 
described  (p.  611)  in  the  pleading  as  due  upon  a  bond,  conditiocec 
to  pay  a  sum  of  money  on  the  Ist  of  January  1853;  and  it  vs 
averred  "  that  the  said  sum  was  attached  before  "  that  day.  Tbe 
Court,  on  a  demurrer  to  a  replication  to  this  plea,  gave  jadgmeot 
for  the  defendant,  without  any  objection  having  been  taken  to  tlie 
validity  of  the  custom,  or  to  the  time  at  which  the  debt  ^ 
attached.   On  another  replication,  alleging  that  the  Custom  of  Loo- 


(a)  3  Leon.  236. 
(e)  3  East,  367. 


(6)  1  Lord  Bay.  637. 
(0  2  EIL  &  Bl.  605. 


•NoTB.— Vide  Minors  v.  JJocAer  (Noy.  68)  and  AdUrv.  Clapper  {\^ 
Abr.  553,  pL  3),  from  which  it  appears  that,  when  the  attachment  ii  relied  o&tf 
attaching  a  debt  payable  infuiuro,  the  Custom  most  be  alleged  in  the  pi^" 
extend  to  these  debts. 
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don  did  not  extend  to  the  attaching  of  dehts,  "the  beneficial  interest  M.  T.  1858. 

Exchequer. 
in  which  has  become  and  is  vested  in  a  person  other  than "  the  ori- 
ginal defendant,  an  issue  was  joined,  as  to  the  custom ;  and,  on  a 
certiorari^  the  Recorder  of  London  certified  that  the  custom  did  not 
extend  to  attach  debts  in  which  the  beneficial  interest  was  so  vested. 
The  attention  of  the  Court  and  of  the  parties  was  therefore  drawn 
to  the  custom ;  so  that  it  is  to  be  inferred  that  the  custom  to  attach 
debts  of  this  kind,  before  they  were  payable,  was  treated  as  a  matter 
beyond  controversy.  I  should  not  have  thought  this  subject  deserv- 
ing of  so  much  observation,  if  the  point  had  not  been  so  strenu- 
ously insisted  on  at  the  Bar.  It  is  important  that  no  doubt  should 
be  sanctioned  respecting  it.  If  there  were  any  difficulty  upon  the 
construction  of  the  garnishee  clauses  of  the  Common  Law  Procedure 
Act,  the  proceeding  by  foreign  attachment,  from  which,  as  I  have 
said,  the  statute  takes  a  part  of  its  language,  might  fairly  suggest 
the  inference  that  the  Legislature,  as  to  debts  to  be  attached,  did 
not  intend  to  give  to  creditors  a  remedy  less  effectual  than  that 
given  by  the  custom ;  but  the  language  of  the  Act  appears  to  me 
to  be  in  itself  abundantly  clear.  The  63rd  section  empowers  the 
Judge,  on  an  affidavit  of  a  judgment  creditor,  stating,  among  other 
matters,  *^  that  any  other  person  is  indebted  to  his  judgment  debtor, 
and  is  within  the  jurisdiction,"  to  order  *Uhat  all  debts  owing  or 
accruing  from  such  third  person  (hereinafter  called  the  garnishee) 
to  the  judgment  creditor  shall  be  attached,  to  answer  the  judg- 
ment debt."  It  sounds,  doubtless,  something  like  a  solecism  to 
say  that  a  person  is  '' indebted"  in  what  is  not  yet  " owing"  from 
him.  But  such  is  the  poverty  9f  language,  that  it  is  difficult  to 
avoid  the  occasional  use  of  expressions  of  this  kind;  and  when 
the  words  "  accruing  or  owing "  are  used,  as  they  plainly  are  in 
this  section,  to  designate  two  classes  of  debts,  they  can  receive 
each  a  distinct  meaning,  only  by  taking  one  as  denoting  debts 
which  are  not  yet  payable,  and  the  other  as  denoting  those  which 
are.  The  phrase  "  debiium  in  pnssenti  solvendum  infuiuro  "  is  one 
well  known  and  understood  in  our  law.  In  a  case  of  Jones  v. 
Thompson  {a)f  which  was  before  the  Court  of  Queen's  Bench  in 


<i 


c« 


« 


(a)  27  Law  Jonr.,  N.  S.,  Q.B.,  234. 
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M.  T.  1858.  England  so  lately  as  last  Easter  Tenn,  the  Conrt  appear  to  ttnii» 

that  such  a  debt  is  liable  to  attachment  nnder  the  garnishee  flectb:- 
of  the  English  Common  Law  Procedure  Act,  17  &  18  Vic^c,\':^. 
Upon  the  whole,  we  are  all  of  opinion  that  a  debt,  secured  bji 
bond  payable  at  a  future  day,  is  within  the  garnishee  sections  of  ibe 
statute. 

It  was  further  contended  that,  as  we  allow  the  cause  sbot: 
against  the  conditional  part  of  the  order,  and  decline  to  ork 
payment,  we  ought,  as  a  necessary  consequence,  to  discharge  tL<c 
the  attaching  part  of  this  order.    The  case  of   WintU  r.  WH- 
iianu(a)  was  cited  in  support  of  that  argument;  and  some  expres- 
sions of  some  of  the  Judges,  in  Hirteh  y.  Coaies  (6),  were  refemc 
to  as  indicating  that  the  attaching  order  was  useless  when  the  onk 
to  pay  the  money  was  refused.    With  respect  to  the  case  of  Wi^i' 
y.  Williams^  the  Court  there  held  that  the  order  to  pay  oogbt  u 
to  be  made,  because  it  appeared  that  the  debt  sought  to  be  atUfbri 
was  held  in  trust  for  all  the  creditors  of  the  original  debtor.  Ti; 
whole  debt  was  charged  with  that  trust,  and  belonged  in  effect,  da 
to  the  original  debtor  of  the  plaintiff  in  the  proceeding,  but  toil! 
his  creditors.    If  the  debt  was  sufficient  to  pay  all  the  creditors,  ibe 
plaintiff  would  be  paid  under  the  trust ;   if  insufficient,  the  ^ 
would  be  exhausted  by  the  trust.    Not  only,  therefore,  was  no  put 
of  the  debt  there  applicable  to  the  plaintiff's  demand,  but  the  Coan 
probably  considered  that  no  part  of  it  could  be  so  at  anyfiiton 
time.    The  language  of  the  Court  must  be  taken  secundum  nij'^ 
tarn  materiem;  and  their  decision  in  setting  aside  the  attachineoi 
order  should,  I  think,  be  treated  as  a  determination  that  the  ^^^ 
before  them  was  so  circumstanced  that,  in  their  opinion,  no  order 
could  be  made  for  payment  of  it,  or  any  part  of  it,  to  the  pUintii 
either  then  or  at  any  future  time.    If  the  language  of  the  Coort 
were  properly  interpreted  as  laying  down,  as  a  general  rale  ^ 
the  construction  of  the  Act  of  Parliament,  that  whenever  i  ci»r 
ditional  order  to  pay  shall  be  discharged,  then  the  order  for  attacbiiv' 
the  debt  must  be  discharged  also,  I  should,  with  eyery  xe^^  ^ 
obliged  to  say  that  I  would  not  follow  such  a  decision.    It  would,  is 


(a)  3  Exch.,  N.  8.,  28a 


(b)  18  C.  B.  757. 
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my  judgment,  be  in  direct  opposition  to  tbe  6drd  section  of  the  Irish  M.  T.  1858i 
statute  (analogous  to  the  6l8t  of  the  English),  which,  in  terms  enacts 
that  it  shall  be  lawful  for  the  Judge  who  orders  the  debt  to  be  attached, 
*'  by  the  same,  or  at^  subsequent  order,"  to  order  the  garnishee  to  pay. 
The  statute  contemplates  and  conveys  that  meaning  in  the  plainest 
language,  that  a  debt  may  be  attached  at  a  time  when  the  Court 
ought  not  yet  to  order  it  to  be  paid.  And  this  was  a  necessary 
consequence  of  giving  the  power  to  attach  debts  *^  accruing,''  as  well 
as  debts  '^  owing/'  The  order  to  pay  could  not  properly  be  made  in 
reference  to  debts  not  "  owing,"  that  is,  not  payable ;  and  this  it 
may  not  be  possible  for  the  creditor  who  obtains  the  order  to  pre- 
sent to  the  Court,  or  to  know,  until  cause  shall  have  been  shown 
against  the  conditional  order  to  pay.  Of  that  the  present  case  is  an 
illustration.  And  this  view  applies  still  more  strongly  to  the  Irish 
statute,  which  does  not  contain  any  section  corresponding  to  the 
60th  section  of  the  English  Act,  for  enforcing  discovery  by  the 
examination  of  the  judgment  debtor.  It  would  be  absurd  to  hold, 
that  a  garnishee  who,  in  showing  cause,  shows  an  accruing  debt  in 
his  hands,  and  therefore  furnishes  proof  that  it  may  be  attached, 
though  it  ought  not  to  be  yet  ordered  to  be  paid,  should,  on  that 
very  ground,  discharge  the  order  for  the  attachment,  which  might  be 
renewed  the  next  day,  on  materials  thus  furnished  by  the  garnishee 
himself. 

It  is  singular  that  in  Wintle  v.  Williams^  decided  in  April  1858, 
no  reference  appears  to  have  been  made  to  the  case  of  Hireeh  v. 
CoaieSf  decided  in  June  1856.  An  order  was  there  made  to  attach 
a  debt,  coupled  with  a  conditional  order  on  the  garnishee  to  pay,  in 
the  usual  terms.  Cause  was  shown  against  the  conditional  order,  on 
grounds  similar  to  those  in  Wintle  v.  WilliamSy  namely,  that  the 
original  debtor  had  by  deed  assigned  all  debts  due  or  owing  to  him, 
with  other  property,  to  a  trustee  for  such  of  his  creditors  as  should 
execute  the  deed.  On  showing  cause  in  Chamber,  the  gambhee 
declining  to  take  an  issue,  the  order  was  made  absolute ;  and  an 
application  being  afterwards  made  to  the  Full  Court  to  set  both 
orders  aside,  the  Court  discharged  the  order  which  directed  payment, 
but  allowed  the  attachment  order  to  stand.    Although  one  of  the 
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M.  T.  1858.  learned  Judges  indmated  an  impresaion  "that  the  attachment  order 
^— >y     ■/     *'  was  merely  an  ex  parte  order,  which  stands  or  falls  with  ib 
*'  conditional  order,"  he  nevertheless  concurred  in  thinking  tki  it 
ought  not  to  be  set  aside.      And  Lord  Chief  Justice  Jerris  (is 
whose  judgment  Mr.  Justice^  Cress  well  concurred)  stated  his  coc- 
struction  of  the  statute  to  be,  "  that  the  order  to  attach  all  itVi 
owing  or  accruing  to  the  judgment  debtor,  "binda  all  debts,  ai>i 
<<  makes  ultimately  available  to  the  execution  creditor  so  moch  a 
**  may  remain  after  satisfying  all  equitable  claims  thereon.   If  ^ 
debts  are  assigned,  and  the  assignment  swallows  up  the  wfaoU 
then  the  judgment  creditor  gets  nothing.**     He  afterwards  addsr- 
'*  If  the  debtor  has  charged  or  parted  with  his   interest  in  tlk 
"  debt,  then,  except  as  to  any  excess  beyond  the  amount  of  tk 
**  charge,  no  interest  will  go  to  the  person  obtaining  the  order.* 
And  he  concludes  by  saying,  '*  For  these  reasons,  I  think  that 
<*  though  the  6rst  order,"  (namely,  that  which  attached  the  debr 
"  was  right,   the  second  order "  (namely  the  order  to  pay)  *'  wii 
wrong."      Accordingly    the    second    order    only    was    set  aside. 
Whether,  in  such   a  case  as   that  before  the  Court,  in  either  c: 
those  cases  of   Wintle   v.  WiUianu   and    Hirseh  ▼.  CoaUs,  wt 
ought  to  follow  the  course  adopted  by  the  Court  of  Excbeqo^, 
or  that  pursued  by  the  Court  of  Common  Pleas,  it  is  unnecesdu; 
for  us  to  consider  here.  The  event  might,  certainly,  have  arisen,  th^ 
the  trust  for  the  creditors  might  never  have  been  made  available ; 
that  the  deed  of  trust  might  have  been  successfully  impeached,  tf 
that  from  some  other  cause  the  trust  might  have  failed,    ^i^ 
a  view   to   such  an  event,   the  order  of  the  Court  of  Conusor 
Fleas,   in  Hirseh  v.  CoaieSj  may  have  been  the  more  proTidect 
order,  leaving  to   the  creditor    the  security  of   his    attachmeo'"* 
to  await  such   a  contingency.     But  having  regard  to  the  nato-*^ 
of  the  debt  in   the  case  before    us,   we    can  follow   the  ruiiog 
in    Hirseh    v.    Coates^    without    opposing    that     in     WiniU  r. 
WiUianu^  where  the  Court   had   to  deal  with  a  debt  placed  is 
circumstances   wholly  different  from  that  before  us;  and,  whol; 
irrespectively  of  either  of  those  authorities,  I  am  very  dearij  » 
opinion  that,  in  the  present  case,  whUe  we  are  bound  to  discharge 
the  conditional  order  to  pay,  we  ought  not  to  disturb  the  order 
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attaching  the  debt.    I  hold  that  opinion  upon  the  nature  of  this  M.  T.  1858. 

debt,   and    the    frame   of  the   garnishee   sections  of  the  statute, 

-which  deal  with  debts  accruing  as    well   as  owing,    and  which 

contemplate  an  order  to  pay  as  one  which  may  be  made  either  in 

conjunction  with  the  attachment  order,    or  separately,  and  at   a 

subsequent  time. 

We  were  pressed  with  the  supposed  hardship  to  the  garnishee,  of 

allowing  such  an  order  to  affect  him  for  a  considerable  time,  and  the 

inconvenience  of  obliging  debtors  t6  preserve,  for  themselves  or  their 

executors,  either  the  memory  of  such  attaching  orders  or  a  registry 

of  them.    The  answer  is,  that  the  statute  has  given  rights  to  cre« 

ditors  which  it  was  deemed  important  that  they  should  have ;  and 

debtors  must  submit  to  the  inconvenience  of  not  being  allowed  to  pay 

their  own  creditor  a  debt  which  the  law  has  attached  for  the  benefit 

of  another  to  whom  that  creditor  is  indebted.    If  we  set  aside  this 

attachment  order,  which  now  binds  the  debt  under  the  express  terms 

of  the  64  th  section,  another  creditor  may  hereafter  anticipate  the 

present  plaintiff,  or  the  money  may  find  its  way,  to  his  prejudice,, 

into  the  hands  of  his  debtor,  before  he  shall  again  attach  it.     The 

length  of  time  during  which  the  order  shall  affect  the  garnishee 

results  from  the  terms  of  his  own  bond,  and  may  be  shortened  by 

an  early  payment,  according  to  the  terms  of  his  collateral  agreement. 

The  hardship  is  not  greater  than  that  which  exists  in  the  case  of 

many  choses  in  action,  of  the  assignment  of  which  they  who  hold 

them  in  trust  for  others  receive  notice  from  the  assignees ;  and  as 

to  the  trouble  of  recollecting  or  registering  attachment  orders,  the 

statute  relieves  the  garnishee  from  that  burthen,  by  providing,  in  the 

68th  section,  that  in  the  Master's  office  in  each  of  the  Superior 

Courts  a  debt-attachment-book  shaU  be  kept,  in  which  attachments 

and  proceedings  thereon  shall  be  entered,  **  with  names,  dates  and 

statements  of  the  amounts  recovered,"  and  copies  of  such  entries  may 

be  taken  by  any  person  upon  application  to  the  Master.     The  effect 

upon  the  garnishee  of  an  attachment  order  will,  as  it  appears  to  me, 

mainly  be  to  bind  the  debt  in  the  hands  of  the  garnishee  (after 

service  or  notice  of  the  order)  to  this  extent,  first,  that  he  shall  not 

pay  it  to  his  creditor,  so  long  as  the  order  remains  in  force;  as 
VOL.  8.  34  li 
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M.  T.  1848.  appe«r8  both  from  the  jodgment  of  Lord  Chief  Jnstioe  Jerra  a 
Hir$eh  t.  Coaies  and  from  the  caae  of  Hoimet  t.  Tiillafi(a),  wiud 
deteimined  that  the  attachment  order  bound  the  debt  as  tgunit  tk 
creditor  of  the  garnishee,  though  it  was  to  be  deemed  **  a  seeivity  ior 
a  debt,"  within  the  Bankrupt  Act,  and  oonsequentlj  witluo  tk 
section  of  that  Act  which  displaced  the  security  in  favour  of  tht 
assignees.  Secondly,  it  would  appear  from  TWmer  t.  J^mtih 
although  it  was  not  necessary  to  decide  the  point,  that  the  guiutee 
cannot  pay  or  settle  with  the  attaching  creditor,  so  as  to  dmka^ 
his  own  liability,  without  an  order  of  the  Court,  as  mentioiied  in  tk 
67th  section. 

I  must  say,  in  condnsion,  thai  if  I  had  any  doubt  as  to  the  eftet 
of  the  attachment  order,  I  would  still  be  of  opinion  that  we  oogb 
not  to  set  it  sside.  It  is  essential  for  the  security  of  the  endtto. 
the  present  plaintiff,  that  it  should  remain,  to  be  used  as  best  it  en, 
when  the  day  of  pajrment  arriTCS.  It  cannot  cause  any  substantiii 
prejudice  to  the  garnishee,  wfao^  when  that  time  shall  arrite,  mj 
show  such  cause  as  can  then  be  opposed  to  a  Aiture  conditional  oite 
for  payment,  under  the  68rd  section,  without  which  he  can  ners 
be  compelled  to  pay  to  the  present  plaintiff  any  part  of  the  debt; 
and  whenever  he  chooses  to  reVeve  himself  from  the  jodgmeD^ 
by  paying  the  two  debts  or  either  of  them,  under  the  proTiMii  of 
the  collateral  agreement,  it  will  be  competent  to  him  to  bring  Iff 
own  immediate  creditor,  the  defendant  in  this  action,  befivetk 
Court,  for  the  purpose  of  both  being  reUeved  from  the  attaehaot 
order.  In  the  latter  respect  he  is  in  no  worse  condition  than  vtj 
debtor  against  whom  an  attachment  otdet  has  been  proaoimead,  bit 
iigainst  whom  no  order  to  pay  hse  bden  yet  made. 

(a)  5  £11.  &  BL  65.  (ft)  1  Exch.,  K.  S.,  87a 


COMMON  LAW  REPORTS.  267 


M.  T.  1868. 

Exekeqiur, 


ATTORNEY-GENERAL 

V. 

HENLEY.  JVbl^  13. 15. 

22,  27. 

Irfokmation  by  the  Aitomty^Oeneral^-^The  first  count  charged  In   informa- 

that  Robert  Henley  was  ooocemed  in  unshipping,  or  otherwise  done  oontmy 

dealing  with,  certain  prohibited,  restricted  or  uncustomed   goods,    Fte.^c.  107 

to  wit  divers,  that  is  to  say,  QGOlbs.  of  foreign    tea,   contrary  to  cSSsoUdSST 

s.  282  of   the  Customs  Consolidation  Act,   1858,   whereby  the  ^^|g^^^'^ 

said  Robert  Henley  has  forfeited  the  sum  of  £432,  being  treble  '^«   Hterally 

^  °  the    forms 


the  value  of   the  said   goods,  for   which  the  Commissioners  of  Si^^    ^ 

schednle  B  to 

Customs  have  elected  to  sue.  Ih^t  Act  are 

good. 
Second  count. — That  the  said  Robert  Henley  was  coneemed      These  forms 

in  the  illegal  removal  of  certain  goods ;  to  wit  divera,  that  is  to  ^p^^ 

say,  960lbs.  of  other  foreign  tea  from  a  warehouse,  or  otherwise  ^^^  ^. 

illegally  dealing  with  the  same  after  they  had  been  so  removed,  Jviadlction, 

'  as  well  08   in 

contrary  to  the  provisions  of    s.    232   of  the   Customs   Consoli*^  proceedings 

before   Jos- 
dation   Act,   1853,  whereby,  &o.  tioes. 

Third  -count — That  the  said  Robert  Henley  was  knowingly 
concerned  in  evading  duties  of  Customs  npcm,  of  in  dealing  with, 
oertain  goods  ;  that  is  to  say  divers,  to  wit,  9601bs.  of  other 
foreign  tea,  with  intent  to  defraud  her  Majesty  of  the  duties  of 
Customs  in  respect  thereof,  contrary  to  s.  232  of  the  Customs  Con<' 
aolidation  Act,  1853,  whereby,  &c.  The  three  counts  literally 
followed  the  forms  given  in  schedule  Btothel6&17  Fic.,  c.  107. 
Counts  16,  17  and  18.«— To  each  of  these  counts  a  demurrer  was 
taken  on  the  part  of  the  defendant,  upon  this  general  ground,  appli- 
cable to  all  the  counts,  that  it  was  not  thereby  alleged  or  shown  with 
certainty,  that  the  said  Robert  Henley  did,  or  was  concerned  in  do- 
ing, any  act,  matter  or  thing  contraiy  to  the  232nd  or  any  other 
section  of  the  Customs  Consolidation  Act,  or  for  what  dealing  with 
goods,  contrary  to  said  section,  he  was  to  answec 
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M.  T.  1858.        W.  M^Meekan^  with  F,  Maedanogh,  in  support  of  the  demurm. 
^-.— >^— ^         At  Common  Law,  these  coonts  are  dearly  bad,  for  a  cbar^ 

JLTT  OHM  E  T* 

GKNEBAL     ^^^^^^^^^  ^  ^^  ^  ^®  altemattYe :  Bawen*s  ea»e  (a).    If  thej  ut 
V.  to  be  sustained  at  all,  it  must  be  under  the  express  words  of  tie 

Customs  Consolidation  Act,  1853,  16  &  17  Vie^  c  107-  It  wii: 
be  argued  that  the  forms  given  bj  that  Act  are  declared  suffick: 
by  s.  269 ;  but  that  section,  even  if  it  sanctioned  their  use,  onh 
relates  to  proceedings  before  Magistrates.  The  Act  is  dmded  inic 
parts,  each  part  into  sub-divisions ;  and  there  is  a  heading  to  escii 
sub-division,  which  defines  and  limits  the  subject-matter  of  ik 
sections  contained  in  the  particular  sub-division.  The  sub-diviiicc 
which  commences  with  s.  269  is  headed,  ''As  to  proceedins^ 
*'  before  Justices,  for  recovery  of  penalties  and  forfeitures  aod  ti« 
"prosecution  of  offences."  The  section  speaks  of  ** conTictioo" 
,  and  "condemnation,''  which  apply  to  proceedings  in  Magistnta 
Courts ;  and  the  inference  therefore  is,  that  those  fonns  ve.*^ 
intended  to  be  used  only  in  those  Courts.  The  264th  section  do^ 
not  furnish  any  argument  for  the  Crown  ;  because,  although  sn  in- 
dorsement is  to  be  made  on  the  back  of  the  process,  proceeding 
are,  in  the  words  of  that  section,  to  be  '*  instituted  in  a  Superior  Coon' 
But  further ;  it  never  was  the  intention  of  the  Act  that  tk 
pleader  should  adopt  the  literal  words  of  the  count.  Take  coqh: 
sixteen,  in  which  the  words  '*  unshipping  pr  otherwise  detli^^ 
with"  occur:  the  word  ''or"  there  is  only  instructive  to  tl*; 
pleader,  and  directory,  and  he  must  state  the  specific  desling  vitii 
the  goods  of  which  be  complains.  The  mistake,  if  any,  is  to  be 
attributed  to  the  mode  of  printing ;  for  if  these  words  had  been 
in  italics,  there  could  be  no  doubt  about  the  matter.  The  Coict 
will  presume  that  the  defendant's  construction  is  right,  becfltf^ 
the  construction  contended  for  by  the  Crown  is  at  variance  wiib 
the  principles  of  the  Common  Law  and  the  justice  of  the  o»- 
Count  sixteen,  if  the  argument  for  the  Crown  be  right,  wooM 
include  every  offence  against  the  2S2nd  section.  The  Atbar^' 
OenereU  v.  Ruck  {b)  is  an  authority  in  point  on  the  construction  ot 
this  statute.  General  words  in  a  statute,  at  the  end  of  an  eawoeor 
tion,  will  not  embrace  any  higher  denomination  than  has  been  bcfoi^ 

(a)  1  Den.,  C.  C,  22.  (b)  11  Exch.  76S. 
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specified:  Roinnson  v.  Wynne  (a);  and  therefore  the  words  ^'anj  M.  T.  1858. 
Court  having  jurisdiction,"  in  the  269th  section,  will  include  any  Court 
having  higher  jurisdiction  than  that  before  specified  in  the  section. 


Jebb  and  J.  D.  Fitzgerald,  for  the  Crown. 

We  admit  that  these  counts  cannot  be  supported  as  good  at 
Common  Law ;  but  we  submit  that,  as  they  follow  the  forms  given 
in  the  schedule  B  to  the  16  &  17  Ftc,  c.  107,  they  have  been  made 
valid  by  legislative  declaration.  The  269th  section  enacts  that 
the  counts  given  in  the  schedule  shall  be  applicable  to,  and  sufii- 
cient  for,  all  purposes,  and  shall  ''be  used  in  like  manner  in  any 
**  information  filed  in  any  Court  having  jurisdiction  in  such  cases 
*<  under  this  or  any  Act  relating  to  the  Customs."  To  adopt  the 
defendant's  argument  would  be  to  blot  the  269th  section  out  of 
the  statute.  It  is  said  that  section  is  only  applicable  to  proceedings 
before  Justices :  that  argument  answers  one  of  the  defendant's  own 
arguments,  founded  upon  the  supposed  injustice  of  the  enactment, 

« 

as  it  admits  they  are  good  in  proceedings  before  Justices ;  but  the 
269th  section  is  not  thus  limited  in  its  application. 

For  the  purposes  of  convenient  reference,  the  Act  has  been 
divided  into  parts,  and  part  11  has  reference  to  legal  proceedings. 
There  are  several  headings  to  part  11,  the  first  of  which  em- 
braces the  sections  263-268  inclusive.  Then  comes  another  sub* 
division,  sections  269-282,  which  is  headed,  no  doubt,  **  Proceedings 
before  Justices;"  but  embraces  and  legislates  for  other  matters  of 
a  cognate  nature.  If  section  269  is  restricted  to  proceedings  before 
Justices,  the  Assistant-Barristers '  Courts  are  excluded,  and  the 
Common  Law  mode  of  proceeding  must  be  adopted  there.  Again, 
under  the  264th  section,  it  is  in  the  power  of  the  defendant  to 
require,  in  certain  cases,  the  proceedings  to  be  carried  on  in  the 
Superior  Courts,  and  jurisdiction  is  conferred  on  such  Courts  by 
a  simple  indorsement  on  the  back  of  the  process  issued.  The 
inference  is  that  this  information  is  to  be  removed  with  the  in- 
dorsement on  it.  Again,  the  282nd  section,  which  is  within  the 
sub-division  headed  "  Proceedings  before  Justices,"  speaks  of  **  all 
«  penalties  and  forfeitures  rtfcovered  under  this  or  any  other  Act 
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(a)  Hayes,  336. 
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Exchtw/er* 

find,  therefore,  under  thi«  general  beading,  otber  maiten  of  i 


ATTOENST- 

••• 

HSNUET, 


cognate  nature  legialated  for.  The  meaning  of  the  269tb 
is  plainly  this:  having  provided  that  the  information  before Jn- 
tices  may  be  in  the  form  ipecified»  it  then  for  cpnveoienoe  idk 
parenthetically,  that  the  same  forms  may  be  vaed  in  all  oaes. 
Another  sub-diyision  of  part  11  embraces  the  sections  293-30il 
headed,  *'  As  to  proceedings  in  tiie  Superior  Courts ;"  and  in  tbr 
295th  section  we  find  "  information  "  mentioned,  and  that  is  tis 
information  already  described. 

The  232nd  section,  under  which  we  are  proceeding,  provide*  for 
four  cases,  and  a  count  applicable  to  each  is  giyen :  we  have  idopted 
three  of  those  counts.  There  was  an  object  in  framing  so  genenl 
a  count ;  vis.,  to  prevent  the  necessity  of  proving  technically  the 
very  offence  charged ;  and  the  21 1th  and  305tb  sections  impoae  tbe 
burden  of  proof  on  the  defendant.    In  England,  these  oonnts  ut 
as  a  matter  of  practice,  in  daily  use.    Th^  Attorrnqf-Gmenl  t. 
Ruck  (a)  has  no  application ;  the  offence  there  charged  was  ooo* 
mitted  before  the  passing  of  the  Customs  Consolidation  Act,  tsi 
these  counts  could  not  have  been  used.   It  is  said  the  word  **(x' 
in  the  words  **  or  otherwise  dealing  with,**  is  only  directoiy  to  ^ 
pleader ;  but  that  is  not  so.   The  18  &  19  Vie.,  c.  96.  a  34,  eoidi 
thati  "  The  words  '  otherwise  dealing  with  certain  prohibited,  n- 
**  stricted  or  uncustomed  goods,'  in  count  sixteen  of  schedule  B  Vi 
*'  the  Customs  Consolidation  Act,  1853,  shall  be  deemed  to  ipp>7 
'*  to  and  include  the  harbouring  or  having  possession,  as  the  ci&i 
*'  may  be,  of  any  such  goods,  and  it  shall  not  be  necessary  to  pron 
''  that  the  party  charged  was  concerned  in  the  unshipping  thereof' 
this  is  a  legislative  declaration  that  the  words  of  the  eoont  are  to  i!« 
literally  followed.  The  pleadings  are  recognised  and  left  Doalteiedi 
but  there  is  a  change  made  in  the  mode  of  proof,  and  an  ejrplsnAtiM 
given  as  to  the  evidence  necessary  to  support  the  ayermeot  Tbi 
enactment  would  be  useless,  and  no  meaning  could  be  given  to  tbe 
words  '*  fl^pply  to  and  include,'*  if  it  was  not  intended  that  tbtfe 
very  words  should  be  used. 

(a)  11  EzcIl  f68. 
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F.  Maedwufffhf  in  ireply. 

The  34th  section  of  the  18  ds  19  Vie^  o.  96,  does  not  affect  the 
defendant's  argument.  The  object  of  that  enactment  was  this :  th6 
232nd  section  of  the  Customs  Consolidation  Act  cottt|)frises  five 
classes  of  offences :  first,  "being  conoerned  in  importing ; "  secondly, 
**  the  unshipping;''  thirdly,  *<the  knowingly  h&rbouriiig;"  fourthly, 
"  the  removal  from  a  warehouse ;"  fifthly,  "  the  knowingly  evading 
duties.''  There  Is  a  count  given  ill  the  schedule  for  every  offence 
except  the  third  class ;  and  the  object  of  the  34th  section  of  the  new 
Act  was  to  supply  that  defect  For  that  reason,  the  section  enacts 
that  the  words  "  otherwise  dealing  with  "  shall  apply  to  and  include 
the  harbouring  or  having  possession,  and  it  shall  not  be  neoessarf 
to  prove  that  the  party  charged  was  concerned  in  the  unshipping ; 
the  scienter  must  be  still  charged,  but  the  harbouring  or  having  pos* 
session  is  made  prima  faeie  proof  of  the  guflty  knowledge*  An 
attempt  may  have  been  made  before  Magistrates,  or  at  Quarter 
Sessions,  to  prove,  under  the  allegation  that  a  par^  otherwise 
dealt  with  certain  goods^  a  knowingly  harbouring  of  them,  and  an 
objection  may  have  been  taken  that  there  was  no  count  applicable 
to  that  offence,  and  that,  at  all  events,  the  eeienier  should  have  been 
alleged.  This  section  makes  a  twofold  provision  to  meet  that  dif- 
ficulty ;  it  enacts  that  <'  otherwise  dealing  with  "  shall  apply  to  the 
passive  act  of  harbouring  and  keeping,  and  makes  such  harbouring 
prima  faoie  plDOf  of  the  gnilty  knowledge. 

Cur.  ad*  vuii. 


M.  T.  I85d. 

ATTO&inST- 

asitaftA& 

V. 
HBNIilT. 


ybiM-^brfte 


The  judgment  of  the  Court  Was  now  delivered  by*^ 

GBiesNi,  B. 

This  was  a  d^ntirrer  to  an  information.  The  first  cotmi  eharges 
that  the  delbndatti  was  ''oonoerned  in  unshipping,  or  otherwise 
^'  dealing  wHh|  eettain  prohibited,  restricted  or  uncustomed  goods 
**  (specifying  ihesft))  contrary  to  section  232  of  the  Custom!  C6n- 
**  solldatlon  Ad^  1M3,"  and  follows  the  terms  of  the  sixteenth  count 
in  schedule  B,  annexed  to  that  Act 

The  seoond  count  is  for  being  **  concerned  in  the  illegal  removal 
<*  of  certain  goods  (speolffiDg  them),  from  a  wavehonsei  or  otherwise 
**  illegally  dealing  with  the  same  after  they  had  been  so  removed, 


Nov  27. 
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H.  T.  1858.  "contrary  to  the  provisions  of  section  232  of  the  Cnstonu  Coss^ 
^^t?^:     "  iidation  Act,  1853 ;"  and  this  count  foUows  the  langoage  mii 
ATTORirsT-  jjj^  seventeenth  count  in  schedule  B. 

OEHSRAL 

9.  The  third  count  is,  that  the  defendant  ^  was  knowingly  ooooesfi 

HENUBT.  (»  Jq  evading  duties  of  Customs  upon,  or  dealing  with,  certain  good: 
'*  (specifying  them),  with  intent  to  defraud  her  Majesty  of  the  im 
•"  of  Customs  in  respect  thereof,  contrary  to  section  232  of  the  sis 
"  Act  ;**  and  the  third  count  is  in  the  terms  of  the  eighteenth  eocn; 
in  the  schedule  B. 

To  this  information,  a  demurrer  has  been  put  in  by  the  defesd* 
ant;  and  the  question  now  is,  whether  these  several  counts  an,? 
any  one  of  them  is,  valid  in  point  of  law  ? 

The  objection  relied  upon  by  the  defendant  is,  that  each  of  tkt 
counts  is,  according  to  the  Common  Law  rules  of  pleading,  detr^ 
bad,  as  not  charging  the  defendant  with  any  specific  offence;  be 
only  alleging,  in  the  alternative,  that  he  committed  one  or  odieri 
several  distinct  offences  ;  and  that,  being  thus  bad  at  Cooqk! 
Law,  the  indictment  is  not  made  good  or  sufficient  by  anj  Iqir 
lative  enactment. 

It  is  not  disputed,  on  the  part  of  the  Crown,  that  the  rnle  of  tL' 
Common  Law  is  such  as  the  defendant's  Counsel  allege ;  hot  ti^ 
contended  that,  assuming  the  rule  to  be  so,  and  to  be  applicable^ 
the  case  of  such  an  information  as  the  present,  yet  the  LegisUte? 
has,  by  the  269th  section  of  the  Act  (16  &  17  Vie^  c  107),  a 
pressly  declared  that  counts  in  the  form  here  adopted  shillbt 
sufficient  in  the  respective  cases  to  which  they  rekte. 

To  this  argument  two  answers  have  been  given  by  the  Coio^ 
for  the  defendant ;  first,  that  the  269th  section  applies  solety  ^ 
informations  and  proceedings  before  Justices  of  the  Peace,  uhI  ^ 
to  a  Superior  Court,  such  as  the  Court  of  Exchequer;  and  seooo^' 
that  even  supposing  it  to  extend  to  Superior  and  all  other  Cobt'a 
yet  the  efiect  of  it  is  not  to  validate  an  information  merely  ((Soo- 
the alternative  terms  used  in  the  schedule,  but  that  it  is  still  seees' 
sary,  by  selecting  some  one  portion  of  the  alternative,  to  chirge» 
single  offence ;  that  is,  that  the  form  used  in  the  schedule  caoo^^ 
literally  followed  even  in  the  case  of  an  information  bef(Nre  Magistn^ 
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The  269th  section  is  one  of  a  series  of  enactments  made  for  the  M.  T.  1858. 
purpose  of  regulating  legal  proceedings  for  the  recovery  of  duties 
and  penalties,  and  the  enforcement  of  forfeitures  imposed  by  the 
Act.  The  first  of  these  enactments  is  section  263,  which  in  the 
first  instance  provides  that  costs  shall  be  mutually  recoverable  by 
and  against  the  Crown,  and  then  enacts  that  all  duties,  'penalties 
and  forfeitures  under  that  or  any  other  Act  shall  and  may,  with  the 
exception  afterwards  stated,  be  sued  for,  prosecuted,  determined  and 
recovered  by  action  of  debt,  information  or  other  appropriate  pro* 
ceediog  in  the  Superior  Courts  of  Common  Law  at  Westminster, 
Dublin  or  Edinburgh,  or  the  Royal  Courts  in  the  Islands  of  Guern- 
sey, Jersey,  Aldemey,  Sark  and  Man,  in  the  name  of  the  Attorney- 
General  or  Lord  Advocate,  or  of  some  officer  of  Customs  or  Excise. 
It  then  gives  power  to  proceed  by  way  of  information  in  the  name 
of  some  ofi)eer  of  Customs  or  Excise,  for  the  recovery  and  enforce- 
ment of  any  penalty  or  forfeiture.  It  then  enacts  that  in  case  of 
seizure  of  goods,  the  duties  or  penalties  on  which,  claimed  by  the 
Crown,  do  not  exceed  £100,  the  Superior  Courts  shall  not  have 
jurisdiction,  but  the  proceeding  shall  be  before  any  one  or  more 
Justice  or  Justices,  or  in  the  County  Court  in  England,  or  the 
Assistant-Barrister's  Court  in  Ireland.  It  then  enacts  that  those 
Inferior  Courts  may,  if  they  think  the  case  fit  to  be  tried  in  a 
Superior  Court,  certify  to  the  Treasury  to  that  effect,  and  that  the 
Treasury  may  then  authorise  the  Commissioners  of  Customs  to  bring 
the  case  in  the  Superior  Court,  an  indorsement  of  such  order  being 
noade  on  the  process  to  be  issued  from  the  Superior  Court. 

The  264th  section  gives  the  defendant  in  such  case  the  right  of 
having  the  matter  determined  in  the  Superior  Court,  upon  a  request 
delivered  to  the  Customs  officer  or  solicitor,  a  like  indorsement  to 
be  made  on  the  process  from  the  Superior  Court.  By  section  265, 
Justices  may  by  consent  exercise  jurisdiction  to  a  greater  extent 
than  £100.  The  266th  section  substitutes  a  warrant  from  the 
Justices  for  a  writ  of  eapioi^  in  certain  cases.  The  267th  section 
authorises  one  information  against  several  persons,  although  each 
may  have  incurred  a  different  penalty.  It  is  to  be  observed  that 
VOL.  8.  35  L 
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and  forfeitures,  not  where  duties  are  to  be  recovered. 

We  have  then  a  preface  before  the  269th  section,  in  tb^ 
words : — ''  As  to  proceedings  before  Justices  for  recoverj  of  peotl&i 
and  forfeitures,  and  the  prosecution  of  offences"  (no  mentio&st 
duties),  after  which  preface  it  is  enacted  that  all  infonnalioiis  befs^ 
Justices  for  anj  offence  committed  or  forfeiture  incurred,  and  lE 
summonses,  convictions  and  condemnations  for  such  offences  and  k- 
feitures,  and  all  warrants  on  such  convictions,  may  be  in  the  foni  s 
to  the  effect  in  schedule  B,  and  that  the  form  of  information  gins 
in  the  schedule  and  the  counts  therein  contained,  with  reference  w 
any  offences  created  by  or  punishable  under  the  several  sectioosfi 
the  Act,  shall  be  applicable  to,  and  sufficient  for,  all  purposes  in  tk 
prosecution  of  such  offences  and  forfeitures.  It  then  prond^ 
amongst  other  things,  that  every  such  information,  &&,  for  si^ 
offence  or  forfeiture,  shall  be  deemed  valid,  in  which  the  cis» 
or  forfeiture  is  set  forth,  '*  either  in  the  words  of  the  Act  or  Actsb 
"  which  the  penalty  for  such  offence  has  been  inflicted,  or  vok 
*<  which  any  forfeiture  hfis  been  incurred,  or  in  the  words  of  tbe 
^'  information  hereby  prescribed." 

So  far,  it  may  fairly  be  argued  that  the  legislation  is  coofioedtt 
proceedings  before  Magistrates.  But  then  follow  these  genen! 
words : — ^*  And  the  like  counts  shall  be  applicable  to  and  sofficiesi 
"  for  the  like  purposes,  and  be  used  in  like  manner  in  any  iniiinis- 
"  tion  filed  in  any  Court  having  jurisdiction  in  such  cases,  vsAs 
"this  or  any  Act  relating  to  the  Customs." 

Now  what  are  such  cases  ?  Apparently  cases  of  penalty  s^ 
forfeiture,  those  only  being  the  cases  in  which  Magistrstes  i»^ 
jurisdiction ;  and  in  that  view  the  words  *'  any  Court  having  jo*- 
diction"  would  mean  "any  Court  having  jurisdiction  confeciedbf 
the  Act  in  cases  of  penalties  or  forfeitures." 

The  270th  section  is  expressly  limited  to  proceedings  befivs 
Justices,  as  also  the  sections  271,  272,  273,  274.  Section  215, 
although  not  so  clearly  confined  to  Justices,  is  applicable  to  tbes, 
and  the  word  "  offence  "  being  used,  it  is  questionable  whether  it  en 
apply,  either  according  to  that  word,  or  to  the  nature  of  the  tbioSr 


COMMON  LAW  REPORTS. 


275 


ATTORNEY- 
OENEKAX< 

v. 

HEIfI«BT. 


to  an  action  of  debt  for  duties.     Sections  276  to  282,  both  inclasiye,  M.  T.  1856. 
applj  to  Magistrates  onlj.     There  is  then  a  heading  before  section  ^^' 

283,  '*As  to  the  commitment  and  punishment  of  offenders  after 
conyictiouy  and  the  mitigation  or  increase  of  such  punishment ; "  ai^d 
then  sections  283  to  289,  both  inclusive,  relate  to  Magistrates  only. 
Next  comes  a  heading,  "  As  to  the  removal  of  proceedings  before 
Justices,"  after  which  sections  290  to  section  292,  both  inclusive, 
refer  only  to  Justices.  Then  follows  a  heading,  "  As  to  proceedings 
in  the  Superior  Courts  for  penalties."  -  Section  293  applies  to  the 
process ;  section  294  to  the  service  of  it ;  sections  295  to  300,  both 
inclusive,  seem  to  applj  to  Superior  Courts  only. 

The  counts  in  this  information  are  for  penalties  and  not  for  duties. 
The  Magistrates  and  the  Superior  Courts  would  therefore  have 
concurrent  jurisdiction.  The  first  question  then  is,  supposing  that  the 
counts  would  be  sufficient  before  Magistrates,  whj  are  thej  not  to 
be  so  in  a  Superior  Court  ?  There  is  no  reason  to  be  assigned  why 
this  degree  of  facility  should  be  allowed  to  the  Crown  in  one  case 
rather  than  in  the  other.  But  besides  this,  how  are  the  words  "  the 
^*like  forms,  d^,  shall  be  sufficient  in  any  Court  having  jurisdiction 
''under  this  Act,"  in  section  269,  to  be  satisfied? 

It  is  conceded  in  argument  that  they  must  apply  to  other  juris- 
dictions than  those  of  Justices ;  e.  ^.,  Assistant-Barristers,  County 
Court  Judges,  Royal  Courts  of  Guernsey,  &c.^  Governor,  &c.,  of  the 
Isle  of  Man.  But  it  is  argued  that  they^o  not  include  the  Superior 
Courts  at  Westminster  or  Dublin.  Are  not  these  Courts,  however, 
*'  Courts  having  jurisdiction  in  such  cases  (t.  e.,  for  penalties)  under 
this  Act?"  Is  not  jurisdiction  expressly  given  to  them  in  such 
cases  by  this  Act  ?  Has  the  Court  of  Queen's  Bench  or  the  Court 
of  Common  Pleas  such  jurisdiction  otherwise  than  by  this  Act? 
If  not,  an  information  filed  in  either  of  these  Courts  for  penalties 
must  be  good,  if  the  same  information  would  have  been  sufficient 
before  Justices.  If  so,  it  would  be  a  strong  thing  to  hold  that  a 
pleading  which  would  be  good  in  the  Court  of  Queen's  Bench  or  the 
Court  of  Common  Pleas  would  be  bad  in  the  Exchequer. 

It  is  true  that  the  title  to  schedule  B  is  apparently  applicable  to 
proceedings  before  Justices ;  but  this  is  not  of  any  importance.    The 
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M«  T.  1868.  early  enaeting  part  of  the  a69th  flection  is  no  doabi  refeiribletosuc 
^—  ■  /     *     |iroceediiigi|  and  so  is  the  aehedole  B  connected  with  it;  bot  ibcs 
comes  a  distinct  daase  (just  the  same  aa  a  distioet  aectioD),  m. 


V.  **  What  has  been  enacted  with  respect  to  Magistratoa  and  tfaefow 

before  Magistrates"  shall  equally  apply  to  any  Ooort  haviiigjvfr 
diction  under  this  Act.  It  is  jost  the  same  as  if  the  enactmests  k 
been  again  repeated  and  applied  to  the  other  CooiIb.  The  iiiitfeK: 
sought  to  be  drawn  from  the  heading  of  the  schedule  wooidgob 
show  that  County  Courts  and  Assaistaat-Barristera*  Courts  are  ak 
excluded ;  and  yet  it  is  admitted  that  the  forms  mnat  apply  to  tli« 
Courts.  There  seems,  therefore,  to  be  no  reasonable  ground  » 
doubting  that 'the  Crown  was  not  intended  to  be  ex^aded,  is  pr- 
ceediags  in  a  Superior  Court,  firom  the  benefit  wbieh  it  would  hart 
had  it  proceeded  before  the  Justiees. 

But  then  comes  the  second  question,  viz.,  would  this  iafonuoii 
haTC  been  sufficient  even  in  an  information  before  Joatioes  ?  It  iice- 
tended  for  the  defendant  that  it  would  not ;  in  other  words,  tka  ( 
is  not  enough  to  copy  the  oount  in  the  schedule,  but  that  wbeR 
the  word  ^*or"  occurs  in  the  form,  the  information  must stiU ttiec. 
some  one  part  of  the  altematiTe ;  and  where  the  form  use8  gencni 
words,  that  is  not  enough  to  adopt  such  general  words,  bot  ^ 
the  infonnation  must  nevertheless  be  more  speeific  in  descnUu 
the  offence. 

The  first  observation  which  suggests  itself  upon  this  signotf 
is  that,  if  it  be  w^  founded,  the  forms  or  counts  in  the  wbedBk 
are  of  little,  if  any,  value.  But  it  is  to  be  observed  that  the  Act 
of  1858  repeals  and  coosolidaies  former  Acts,  one  of  which  (M.' 
Fte.,  c.  97,  s.  103)  enaeled  that  informations  (generally)  iB  tb 
words  of  the  Act  creating  the  offence  should  be  sufficient  It  ^^ 
seem  then  that  section  269  of  the  Act  of  1853  was  meaat  to  v^ 
and  extend  thai  enactment,  and  that  the  intention  of  the  Act  i 
1853  was,  that  the  oflenoe  may  be  charged  generallj  in  ^ 
language  of  the  Act,  although  in  derogation  of  the  ordinsij  i>^ 
previous  rule  of  pleading,  which  was,  that  it  is  wA  enough  to  foUot 
merely  the  words  of  a  statute. 

The  argument  on  behalf  of  the  defendant  was,  that  thoie  itt^ 
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are  merely  what  his  Counsel  termed  "  iostructiye ''  or  "directory/'  M.  T.  1858. 

Exchequer. 
that  is,  that  they  were  merely  suggestive  to  the  pleader  of  the  cast      —  v    ^ 

ATTORITBT- 

of  his  pleading,  learing  him  subject,  however,  to  the  necessity  which 
existed  at  Common  Law,  of  selecting  one  part  of  an  altematiye  in 
such  a  case  as  the  present ;  in  other  words,  that  those  forms  were 
intended  merely  to  be  as  it  were  frame-work,  to  be  filled  in  or  com- 
pleted, according  to  the  known  antecedent  rules  of  pleading.  It 
does  not  appear  to  us  that  this  is  so ;  there  are  indeed  portions  and 
particulars,  with  respect  to  which  the  form  cannot  be  complete,  and 
as  to  which  therefore  it  is  silent;  as,  for  example,  the  parts  in 
italics  and  between  brackets,  as,  *^  here  describe  the  goods."  Here 
the  form  is  in  effect  silent,  so  far  as  enactment  goes ;  to  this  extent, 
and  in  this  way  only,  is  the  form  \'  instructive,*  or  **  directory  "  or 
*'  suggestive.''  It  is  so  to  this  extent  from  necessity,  and,  I  should 
say,  from  necessity  only.  The  Legislature  could  not  in  this  point 
guide  the  pleader,  or  furnish  an  exemphir ;  and  therefore  so  much 
of  the  information  must  be  in  the  language  of  the  pleader  himself. 
But  what  is  attempted  by  the  defendant's  Counsel  hese  is  to  insulate 
or  separate,  as  it  were,  the  other  parts  of  the  form,  so  as  to  give  to 
them  the  same  directory  or  instructive  character,  and  to  treat  them 
as  leaving  to  the  pleader  the  risk  and  responsibility  of  following  the 
rules  of  pleading,  unaided  by  the  legislative  form.  This  ie  a  liberty 
which  we  think  ought  not  to  be  token  with  the  count  in  the  sche- 
dule. We  read  the  enactment  as  if  it  ran  thus,  "  a  count  containing 
these  words,  and  specifying  the  goods,  shall  be  sufficient" 

The  case  of  The  Attam^Oeneral  v.  R^k  (aX  cited  for  the 
defendant,  rather  makes  against  him.  The  form  of  the  information 
in  that  case  was  ''unshipping  and  otherwise  dealing  in;"  and  al- 
though several  olijectioDS  were  made  in  arrest  of  judgment,  none 
was  raised  to  the  indefinite  or  cumulative  nature  of  the  count.  If 
any  doubt  could  be  entertained,  bb  to  the  meaning  of  the  forms  in 
16  &  17  Fife,  c.  107,  we  think  it  would  be  removed  by  the  34th 
section  of  the  18  die  19  Vie^  c.  96,  which,  referring  to  the  counts  in 
the  former  Act,  enacts  that  the  words  (specifying  certain  words)  in 
the  count  (not   in  the  Act)  shall  be  sustained  by  certain  facts; 


(a)  11  Exch.  763. 
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M.  T.  1858.  showing  most  clearly  that  those  words  (i.  e^  the  vsgne  gc^^^? 
^-  V  '•'  words  now  alleged  to  be  merely  instrnctive,  or  directoiy  or  -:: 
gestive)  are  part  and  parcel  of  the  count,  and  to  be  used  b : 
It  is  not  unimportant  to  observe  the  difference  between  tiie  :•:: 
of  information  in  the  schedule  to  8  &  9  Vie^  c.  97,  and  that  of  i 
counts  in  the  schedule  to  16  &  17  Vie.  In  the  former,  do  aiii 
given  as  to  the  description  of  the  offence,  the  form  merely  sr. 
''here  state  the  offence,"  whereas  the  latter  gives  words  expn<:' 
of  the  offence.  This  was  probably  done  for  the  purpose  of  mail 
such  expression  or  description  sufficient 

Our  opinion,  as  to  the  effect  and  operation  of  the  Act,  has  \^ 
formed  upon  the  language  used  in  it  and  in  the  other  Acts  to  wl:> 
I  have  referred.  We  should,  however,  have  hesitated  tosctDy 
it,  had  we  found  that  it  has  not  been  the  practice  in  Englic^. 
file  informations  in  the  words  of  the  schedule.  It  was  suggested  >; 
behalf  of  the  defendant,  that  it  was  to  be  inferred  from  the  a^  • 
I%e  Attomey-General  v.  Ruck  that  such  has  not  been  the  practi^ 
It  is  satisfactory  to  us  to  find,  from  an  answer  given  to  inqoin^^ 
made  by  my  Lord  Chibf  Baron  as  to  the  English  pnct!:: 
that  there  are  numerous  informations  on  the  file  of  the  Coor. : 
Exchequer  in  England,  in  the  precise  words  of  the  16th,  I7tbi=' 
18th  counts  of  the  Act  of  1853;  so  that  the  general  undentandi:: 
in  England,  of  the  effect  of  that  Act,  is  in  conformity  with  the  rki 
of  it  which  we  have  taken. 

We  are  therefore  of  opinion  that  this  demurrer  must  be  OTernle. 
and  that  judgment  must  be  entered  for  the  Crown. 


Richards,  B. 

In  expressing  my  concurrence  in  the  judgment^  I  have  onlj  ^" 
say,  that  I  think  we  are  all  indebted  to  my  Brother  Orbihs  for  t^ 
able  judgment  which  he  has  just  delivered. 
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LITTLE  and  another  v.  WINGFIELD  and  others. 


(Common  Pleas.) 

April  26,  27. 
May  4. 

This  was  an  action  for  the  disturbance  of  the  plaintiffs  in  their  AseTenlfish* 

.  ^  «  enr   in    the 

several  fishery.  Kiyer     M., 

The  first  count  of  the  summons  and  plaint  alleged  that  the  ^^^    granted 

defendants,  on  the  Ist  of  May  1853,  and  at  divers  other  days  and  ^y  *l»oCroiwii, 
'  -^  '  -^      ,       antenor  to  the 

times  between  that  day  and  the  commencement  of  the  suit,  Woke  §^^^^?^ 

Magna  Charta 

and  entered  the  several  fishery  of  the  plaintiffs  in  a  certain  river  a^d  luid    le- 

Tested     by 

called  the  Moy ;  to  wit,  in  that  part  thereof  situate  between  the  forfeiture,  was 

snbaeqnently 
ford  of  the  Castle  of  Belleek  and  the  sea,  at  a  place  called  Scurmore,  re-granted,  in 

situate  in  the  barony  of  Tiveragh  and  county  of  Sligo,  and  fished  G.  p!,  in  fee- 
in  the  said  fishery  for  fish,  &c.  i^^^    ^ng 

The  second  count  charged  defendants  with  a  like  trespass  to  the  ^^^^  *^  yj^ 
plaintiffs'  free  fishery,  assigning  the  same  limits.  ^^  ^  reprfr. 

The  third  count  described  the  trespass  as  having  been  committed  ^®  grantee  to 

in  the  plaintiffs'  close  at  Scurmore,  covered  with  water,  and  there  through  whom 

the     plaintiffii 

fishing  and  killing  fish.   The  defendant  Wingfield  pleaded,  amongst  claimed.    The 

defendant 

other  defences,  pleas  traversing  the  existence  of  the  several,  &C.,  having,  at  the 

trial    of   an 

fishery   of  the  plaintiffs.     He  also  pleaded  to  the  first  count,  that  action  for  dis- 

the  fishery  on  the  said  part  of  the  said  river  was  his  several  fishery ;  ^e    piaintifib' 

to  the  second  count,  a  plea  prescribing  for  a  free  fishery  in  that  ^d^c^^ 

part  of  the  river,  as  appurtenant  to  the  lands  of  Scurmore,  of  *^®  b^^m^of 

which  he  was  seised  for  an  estate  of  freehold ;  and  to  the  third  ^ .  fishery 

within    a 

count,  a  plea  of  soil  and  freehold  in  the  locui  in  quo.    The  other  portion  of  the 

fishery  daimed 


As  a  link  in  the  plaintiflw*  title,  an  ancient  deed,  made  subsequent  to  the  grant 
of  the  Crown,  was  read  in  evidence,  whereby  A  and  B  professed  to  nant  the 
fishery  to  C;  and  containing  an  indorsement,  without  date,  to  the  effect  that 
possession  had  been  given  by  one  of  the  grantors  in  the  presence  of  the  witnesses. 
No  question  having  Iwen  made  as  to  the  document  being  genuine  i^^Htld,  that  the 
indorsement  was  evidence  of  the  fact  stated  therein. 
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£•  T.  1858*  defendants,  who  pleaded  separately,  filed  similar  pleas.   There  vrf> 

N.^-^ '     also  other  defences  pleaded  by  all  the  defendants,  to  which  it  is  &: 

necessary  to  advert.     Issues  were  raised  upon  the  several  defeooi 

wiwoFiELD.  ■     The  case  was  tried  at  the  last  Sligo  Spring  Assises,  bef>^ 
Perrin,  J.,  when  the  pkintiflrs  gave  in  erideoee  &  number  of  sDciec; 
documents,  commencing  with  an  inqnbition  of  the  22Dd  of  Sep- 
tember 1609,  finding  the  fishery  ut  the  Moy  to  be  the  propenj 
of  the  Crown,  and  sundry  letters  patent,  Crown  rentals,  deot^ 
deeds,  &c.,  for  the  purpose  of  showing  the  existence,  at  the  due  & 
the  inquisition,  of  a  several  fishery  in  the  River  Moy,  withio  tk 
limits  specified  in  the  sumMons  and  plaint,  and  its  grant  hf  tk 
Crown   to  Lord  Delvin,   and  its  subsequent  re-grant  by  lettos 
paten<  of  13  Car.  2,  dated  the  22nd  of  July  1661,  and  of  21  Co. 
2,  dated  the  29th  of  May  1669,  to  Sir  George  Preaton ;  and  also  k 
the  purpose  of  showing  the  devolution  of  the  title  from  tlie  hflff 
to  the   Karl   of   Arran,    under  whom    the  plaintifib  dsimed,  s 
representing  the  interest  of  the  lessee  of  a  eeitain  lease  of  tk 
several  fishery,  dated  the  25th  of  October  17B8,  by  the  Right  Hca 
James  Cuffe,  to  Jones  and  Lindsay,  at  the  rent  of  £250,  ^ 
currency.   The  derivative  title  of  the  plaintiffs  was  admitted,  for  the 
purposes  of  the  suit.  Amongst  other  deeds  given  in  evidence^  t£ 
one  bearing  date  the  17th  of  December  1675,  between  Yiscoost 
Granard  and  Lientenant-Cdonel  William  Hamilton,  of  the  w 
part,  and  Sir  Arthur  Gore,  of  the  other  part ;    whereby,  t^ 
reciting   the  said  letters  patent   to   Sir  Grcorge  Preston,  and  i 
certain   grant  of  the   2nd  of  September  1673,  from  Sir  Gtap 
Preston  to  Viscount  Granard  and  Lieutenant-Colonel  W.  Hifflilt<^ 
the  fishings  in  said  River  Moy,  and  the  fishery  of  all  the  ci«eb 
and  fishing  places  thereunto  belonging,  were  conveyed  bs  ongaaSj 
granted  to  Sir  George  Preston.     The  plaintiffs  then  offered  i& 
indorsement  on  the  above  deed,  of  the  17th  of  December  1675,  ^ 
legal  evidence  that  possession  of  said  fishings  in  the  River  Hoj  ^ 
delivered  as  therein  stated.     Counsel  for  the  defendants  objeetedto 
this,  as  not  being  legal  evidence  of  the  fact ;  but  the  docnmentv^ 
admitted  by  the  learned  Judge,  and  that  was  the  ground  of  the^ 
exception. 
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which  It  18  not  necessary  further  to  advert,  as,  except  so  far  as     * v ' 

relates  to  the  above  exception,  it  was  not  involved  in  the  present  ^^ 

controversy,  examined  a  large  number  of  witnesses  to  prove  that  the  winofisld. 
plaintiffs  and  their  predecessors  had  asserted  their  right  of  fishing 
in  the  River  Moy,  within  the  limits  assigned,  as  far  back  as  the 
memory  of  living  witnesses  went;  but  it  appeared  by  the  cross- 
examination  of  these  witnesses,  that,  during  the  same  period,  the 
proprietors  of  Scurmore  claimed  to  fish  within  certain  limits 
opposite  the  mansion-house  of  Scurmore  and  elsewhere,  and  erected 
stakes  in  the  river,  and  no  active  measures  appeared  to  have  been 
taken  to  prevent  them. 

The  case  made  on  behalf  of  the  defendants  was,  that  Colonel 
Wingfield,  the  principal  defendant,  represented  the  grantee  of  a 
several  fishery  in  that  part  of  the  river  opposite  Scurmore,  who 
claimed  either  under  the  Crown,  paramount  to  the  grant  to  Sir 
George  Preston,  or  under  a  sub-grant  from  Sir  George  Preston,  or 
the  other  proprietors  of  the  several  fishery  in  the  Moy,  made  prior  to 
the  lease  of  1788.  With  that  view  the  defendants  read  in  evidence 
the  documents  referred  to  in  the  judgment  of  the  Lord  Chiief 
Justice. 

The  defendant  Colonel  Wingfield,  who  was  in  possession  of  the 
lands  of  Scurmore  since  1788,  and  other  witnesses,  also  proved  that 
during  that  period  he  had  fished  in  the  River  Moy,  opposite  Scur- 
more, without  interruption,  and  that  he  had  prevented  other  parties, 
including  the  servants  of  those  in  privity  with  the  plaintiffs,  from 
fishing  in  the  same  portion  of  the  river. 

The  learned  Judge  then,  in  his  charge  to  the  jury,  told  them 

that,  in  his  opinion,  after  the  grant  by  the  Crown  to  Sir  George 

Preston,  assuming  that  it  included  the  fishing  places  claimed  by  the 

plaintiffs,  which  was  a  question  for  the  jury,  nothing  further  by 

way  of  reservation  remained  in  the  Crown  to  grant ;  that  he  was  of 

opinion  that  the  plaintiffs  had  shown  a  title  to  a  several  fishery; 

that  if  Scurmore  was  one  of  the  fishing  places  included  in  the 

grant,  with  respect  to  the  title  of  Colonel  Wingfield,  there  was 

nothing  to  warrant  the  jury  in  finding  that  he  had  a  title  to  a 
VOL.  8.  36  L 
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E.  T.  185a  atTcnl  fithcrj  ih  Sesmofe;  aiid  that  in  case  tkcj  sboaU  ind  l. 

^-     V      *     tliat  was  one  of  the  fishing  placce  in  Sir  6.  Praafon'a  pefeent.  u-^ 

^^'^^      ahoold  find,  for  the  plaintifis,  in  the  aUbmaliTe  of  all  the  ia» 

wxKonBU>.  Coonael  ibr  defendanti  exoepted  to  this  chaige^  aad  edOed  ot  l 
Judge  to  tell  the  joiy  that»  if  they  heliered  that  the  rig^  dtk 
ing  had  been  nnintemiptedlj,  oontinoooaly  and  adTcnelj  eier 
cited  by  the  defiendant  Cobnel  WingfieU,  and  those  derin:^ 
nnder  him,  ibr  abore  twenty  yeacs  befiove  the  eoaiBieoeenMtt  r 
this  suit,  and  as  far  hack  as  the  memory  of  the  witnesses  exini^. 
in  the  case  extended,  as  stated  by  them  in  their  eTidenee*  the  jcj 
in  snch  case,  might  pretuMu  a  grant  of  soch  fishery  as  wss  loexa* 
cised  from  the  Crown,  or  from  some  person  baring  power  and  n^i> 
make  snch  grant ;  bat  his  Lordship  rcfiised  so  to  direct  tbe  jor 
and  held  that  there  was  no  snffleient  CTidence  given  in  this cik; 
warrant  him  in  giving  snch  direction  to  the  jury.  The  shore  n 
the  seeond  exception. 

The  subject  of  the  third  exception  was  the  refosal  of  the  Jo^ 
to  tell  the  jury  that  the  eyidenee  given  in  this  case,  if  they  bebere^ 
it,  was  evidenoe  of  soch  right  of  seversl  fishery  as  cbuaied  by  ^ 
fendants. 

They  fourthly  excepted  to  the  refusal  of  the  Judge  to  \il 
the  jury  that  the  terms  of  the  adjudication  of  the  Court  of  0^ 
and  of  the  patents  so  giTcn  in  evidence,  were  consistent  with  ti^ 
right  of  fishery  at  Scurmore,  claimed  by  the  defsadaat  CokDd 
WingfieU,  under  the  grant  to  Lewis  Wii^eld,  so  giTee  c 
evidence*    The  jury  found  for  the  plaintiflfs  on  all  the  vkq^ 

CarhU^n  and  FUzgibhm  were  heard  in  support  of  the  eno^tioc^ 
Beytagk  and  Bffewsier^  contra,  in  support  of  the  verdict 

The  following  oases  were  cited :  DuJU  (tf  Dmfomkm  ▼.  A^ 
mU  (a)  ;  Bolford  v.  Bailey  (b)  ;  Hayes  v.  Bridgee  (c) ;  AUifrttt 
Gemral  ▼.  Ewelme  Haqntal(d) ;  GoadiUb  v.  Baldmm  (e) ;  1^ 

(a)  1  H.  &  Bn>.  322. 
(h)  8  Q.  B.  1000;  S.  O.,  in  emr,  13  Q.  R  420. 
(e)  Iruh  T.  R.  39A.  {d)  17  Bear.SOS. 

(«)  11  East,  488. 
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V.  WiUtm  (a) ;  Doe  ▼.  Cooke  (b) ;  Biewiii  v.  Tregonning  (c) ;  D.  d/  E.  T.  1858. 

Somerset  v.  FogweU  (d) ;  Oabheti  v.  C/ane^  (0) ;  Mayor  of  Exeter     »—»■-* 

T.  IFarrMi 09 ;  Jrotyor  of  Hull  y.  Homer  (g) i  Doe  r.  Millett{h);      "^"^ 

Mayor  of  London  ▼.   HeuHngs  (t)  ;  fiaim   Cbte  (A)  ;   Co.  Xt#<,  winqfibld. 

122,  a»  &;  Hargreaee^t  NoU^  7(  2  J3/.  Cbm.»  pp.  87,  89;  Trials 

per  Paisj  {k  237  i  D,  of  Beaufort  t.  Swansea  (/). 

Cur.  a<f.  tm/^. 


MONABAH,  C.  J. 

This  case  comes  before  the  Court  on  exeeptionB  taken  at  a  May  4. 
trial  before  Jodge  Perrin.  The  plaintiffs  ar^  Marianne  Little 
and  Andrew  Clarke,  who  complain,  in  the  first  paragraph  of  ^ir 
summons  and  plaint,  that  the  defendants,  the  Hon.  Edward 
Wingfield,  and  three  other  persona,  on  the  Ist  of  Maj  1853,  and 
divers  other  days,  broke  and  entered  the  Several  fishery  of  the 
plaintiffs,  at  Soarmore,  on  the  River  M07,  and  took  fish  there. 
The  second  eonnt  or  paragraph  is  similar  to  the  first,  with  the 
exception  that  it  calls  the  fishery  the  free  fisherjr  of  the  pkintafik 
In  the  third  paragraph  the  trespasses  are  staled  to  hare  been 
committed  in  a  close  of  the  plaiiitiffs,  covered  with  water.  The 
defence  of  the  defendants  is  in  substance  that  the  fisheries  in 
question  are  not  the  fisheries  of  the  plaintiffs,  but  are  the  fish- 
eries of  the  defendant  Edward  Wingfield,  and  that  the  other 
defendants  committed  the  alleged  trespasses  as  his  servants,  by 
his  direction.  On  those  pleadings  there  were  Mveral  issues^  either 
settled  by  a  Judge  or  agreed  upon  by  the  parties,  but  it  is  un- 
necessary to  refer  to  more  than  the  first  and  fourth';  the  first 
bttng  wirhether,  on  the  1st  of  May  1868,  the  pkintifiii  had  a  * 
several  fishery  in  that  part  of  the  River  Moy  between  the  ford 
at  the  castle  of  Belleek  and  the  sea,  at  the  place  called  Scurmore, 
as  alleged?  The  fourth  issue  is  whether  the  fishery  in  the  first 
paragraph  of  the  summons  and  plaint  mentioned  was,  at  the  time 

(a)  3  Bing.  115.  (6)  6  Bmg.  180. 

(e)  3  Ad.  &  SIL  564.  (<0  5  B.  &  C.  875. 

(«)  8  Ir.  Law  Bep.  299.  (/)  6  Q.  B.773. 

(^)  Cow.  106.  (A)  1 1  Q.  B.  1036. 

(0  2  Sid.  8.  {k)  Day.  157. 

(/)  3  Ex.  R.  413. 


284  COMMON  LAW  REPORTS. 


uv 


£.  T.  1858.  of  the  commitiiDg  of  the  alleged   trespasses,  the  fisheiy  of 
'    -,-  -- '  defendant  Edward  Wingfield ? 

The  plaintiffs,  in  support  of  their  ease,  prodaoed  a  vast  qQaDti.j 

viROFiBLD.    of  documentary  eyidence,  and,  amongst  others,  an  inquisition  of  tit 
9th  of  James  the  First,  22nd  Septemher  1609,  by  which  itwasfo&ri 
that  the  Crown  was  then  seised  in  fee-simple  of  the  several  fiiberr 
in  the  River  Moy,  from  the  bridge  of  BalUna  down  to  the  «ci 
They  also  gave  in  evidence  letters  patent  of  the  9th  of  James  ti- 
First,  26th  Jane  i609i  whereby  the  said  several  fishery  was  grani: 
to  Lord  Delvin.     It  appears  that  the  fishery  in  some  dme  after  n 
again  vested  in  the  Crown ;  for  by  letters  patent  of  the  2l8t  Chaii  - 
the  Second,  the  same  fishery  was  granted   in  fee-simple  to  .v 
George  Preston,  his  heirs  and  assigns.  The  plaintiffs  also  dedo^ 
title  to  the  several  fishery  in  question,  from  Sir  Greorge  Prer»': 
the   patentee,   to  the   Right   Honorable  James    Gaffe,  aod  :i'. 
proved  a  lease  for  200  years,  dated  the  26th   of  October  17v 
from  the  said  Right  Honorable  James   Cuffe,    to  Messrs.  hi- 
and  Lindsay,  at  a  rent  of  about  £250  per  year.     At  the  tiid 
was  admitted  by  the  defendants'  Counsel,  that  the  term  and  it 
terest  of  the  lessees  under  this  lease  were  now  vested  in  '^ 
plaintifls.     During  the  argument  before  us,  some  question  a.*:^ 
as  to  the  effect  of  this  admission.      We  entertain  no  doubt  li- 
the meaning  of  the  admission,  and  the  intention    of  the  part?: 
was  simply  this ;  that  the  case  should  be  tried  precisely  as  if  - 
lessees  in   the   lease  of  1788   were  the  plaintiffs   in    the  pn^ 
action,   or 'as  if  a  regular  conveyance  from  them  to  the  plaicn^* 
'  was  duly  proved — ^there  being  no  dispute  as  to  the  fact  tbi:-^' 
plaintifis  had  vested  in  them  the  title  of  the  lessees  in  that  ki-* 
Among  the  other  documentary  evidence  produced  by  the  plais^^ 
was  a  deed  of  the  17th  of  December    1675,    between  Vkc- 
Granard  and  Ideutenant-Colonel  William  Hamilton,  of  tbe'*^ 
part,  and    Sir  Arthur  Gore,  of  the   other  part;   wherebj,  ^'^' 
reciting  certain  conveyances  of  the   fisheries   in  qnestioa  to  '^ 
said   Viscount   Granard  and   Lieutenant-Colonel    Hamilton,  '-'.' 
conveyed  same  to  the  said  Sir  Arthur  Gore.      No  objection  ^^ 
made  to  the  admissibility  of  this  deed   in   evidence,  bnt  f"' 
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tiflb  offered  in  evidence  an  indorsement  thereon,  to  the  effect  that  £.  T.  1858. 
possession  of  the  within  mentioned  fisheries  was  given   to   the     >—   ^     m*  ' 

LITTLE 

said  Sir  Arthur  Gore,  in  the  presence  of  the  persons  whose  names 
were  snhscrihed  thereto  as  witnesses,  hut  which  indorsement  was  winofield. 
without  date.  Defendants'  Counsel  objected  to  the  reception  of 
said  indorsement  as  evidence  that  possession  of  said  fishery  was 
delivered  as  therein  stated.  The  learned  Judge,  however,  re- 
ceived the  evidence,  and  such  reception  is  the  subject  of  the 
defendants*  first  exception.  On  the  argument  of  this  exception 
before  us,  it  was  objected  bj  defendants*  Counsel  that,  for  any- 
thing that  appeared  in  evidence,  this  indorsement  might  have 
been  put  on  the  deed  of  1675  at  a  very  recent  period,  and  that 
no  evidence  was  given  of  its  having  been  on  the  deed  at  any 
antecedent  period;  the  answer  to  which  is,  no  such  objection  was. 
made  at  the  trial.  It  was  assumed  <that  the  indorsement  was 
genuine,  the  only  question  being  as  to  its  admissibility.  Assuming 
its  genuineness,  it  might  as  well  have  been  objected  that  the  deed 
itself  might  have  been  a  fabrication.  T)ld  charters  of  feoffment 
generally  contained  indorsements  of  livery  of  seisin  having  been 
made,  and  I  am  not  aware  that  any  doubt  ever  existed  as  to  their 
admissibility  in  evidence.  We  entertain  no  doubt  that  the  evidence 
was  properly  received,  and  therefore  the  first  exception  must  be 
overruled. 

In  addition  to  the  documentary  evidence  to  which  I  have 
referred,  the  plaintiffs  gave  a  considerable  body  of  parol  evi- 
dence, the  result  of  which  was,  that  as  far  back  as  the 
memory  of  very  old  witnesses  could  extend,  the  parties  entitled 
under  the  lease  of  October  1788  enjoyed  what,  uncontradicted 
and  unexplained,  would  appear  to  have  been  a  several  fishery  in 
the  River  Moy,  firom  the  ford  or  bridge  of  Belleek  to  the  sea ; 
and  it  also  appeared  that  the  plaintifis  regularly  paid  to  Lord 
Arran  the  rent  of  £250  a-year,  reserved  by  said  lease.  On  the 
direct  evidence  of  some  of  the  plaintiffs'  witnesses,  and  cross-ex- 
amination of  others,  however,  it  appeared  that,  as  far  back  as 
their  memory  could  reach,  the  defendant  Colonel  Wingfield,  and 
his  tenants  of  the  lands  of  Scurmore,  fished  in  that  part  of  the 
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B.  T.  1858.  rirer  adjoining  the  lands  of  Searmdre.    One  of  plaintilfif  witeR 

CmHHumPkM. 
w^  v>      Owen  M^Nnlijy  who  had  been»  for  several  jeara^  one  of  plaint 

y^  fiahermen,  atoled  that  he  fished  below  Colonel  WingfieU's  Men 

wnionsLiK    bat  that  he  did  not  fish  at  thai  particolar  point,  it  beiig  ti 

rockj.    Another  of  plaintifis'  witnesses,  Samnel  Gray,  wk>  va 

for  seToral  years,  one  of  the  watchmen  employed  by  the  piaiati^ 

to  protect  their  fishery,  was  aware  of  the  fishing  catried  «  b 

Colonel  Wingfield's  people ;  had  no  authority  or  directioDS  lo  s^ 

teriere  with  them,  and  did  not  do  so.       Sach  was  the  plshita 

case.     The  record  before  the  Court  does  not  state  what  cut  wv 

stated  or  relied  on  by  the  Counsel  for  the  defendants ;  but  they 

gave  a  quantity  of  parol  evidence,  the  result  of  wbiefa  mj  k 

stated  to  be  that,  during  the  last  sixty  years,  as  far  back  v  iii 

of  the  witnesses  could  recollect,  the  defendant  Colonel  Wingiitli 

and  his  tenants  deriving  under  him,  fished  for  salmon  in  that  /an 

of  the  river  adjoining  the  lands  of  Scurmora;  that  they  didx 

openly,  that  nobody  interfered  with  them,  or  attempted  to  prefst 

them ;  that  nobody  else  &hed  in  that  part  of  the  river ;  thai  tb 

fishing  was  valuable,  and  let  at  a  separate  rent  by  Colonel  WingfieM 

that  on  one  occasion  Mr.  Little's  men  were  about  fishing  there,  br 

ran  away  when  they  saw  the  Cokmel  coming  across  the  atraadt. 

turn  them  off. 

The  defendants  examined  one  important  witness,  Patrick  Btmft 

who  stated  that  he  had  been  a  fisherman  in  the  emi^ojmentoftbr 

Littles ;  that  he  used  to  fish  further  down  the  river,  but  that  be  iii 

express  directions  from  them  not  to  fish  in  or  meddle  with  Co^' 

Wingfield's  fishery.    Defendants  also  gave  some  doeameotaiy  e^ 

dence,  including  an  adjudication  of  the  Court  of  Claims  is  i*^ 

of  Lewis  Wingfield,  the  ancestor  of  the  defendant  Cokmel  Wis^ 

dated  the  28th  of  December  1668 ;  and  letters  patent^  dated  tk 

29th  of  June  1670,  whereby  several  denominations  of  ]»^  ^ 

amongst  others,  the  lands  of  Scurmore,  were  granted  to  the  fli<i 

Lewis  Wingfield,  his  heirs  and  assigns  for  ever,  together  vilk  ^ 

ways,  water-coursee,  fishings,  rights,  members   and  apporteofii^^ 

thereunto  belonging.     At  the  close  of  the  evidence  on  both  «)^ 

I  suppose  the  learned  Counsel  for  defendants  and  plaintifi  addie^ 
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the  jury,  but  we  have  do  means  of  knowiag  on  what  grounds  E.  T.  18581. 
defendants*  Counsel  rested  their  alleged  rights ;  but  from  what  has     s—   y    ■■»> 
been  stated  at  the  Bar,  aqd  from  the  Judge's  charge  appearing  on 
the  record,  we  think  it  very  probable  that  the  defendants'  Counsel  win ofisu), 
mainly  relied  on  the  patent  of  1670,  as  granting  a  right  of  fishing, 
and  they  of  course  relied  on  the  parol  evidence  as  showing  posses- 
sion in  the  defendants.    The  charge  of  the  learned  Judge  is  given  at 
some  length ;  and  he  informed  the  jury  that  the  patent  to  Sir  Greorge 
Preston  granted  to  him  a  sereral  fishery  in  the  entire  river  firom 
the  bridge  of  Belleek  to  the  sea,  and  in  all  the  fishing  places  thereof; 
that  the  patent  to  Wingfield  could  not  grant  a  several  fishery,  same 
not  being  capable  of  being  appurtenant  to  land ;  more  particularly  As 
the  Crown  had  previously  granted  the  several  fishery  in  the  entire 
river,  without  any  exception,  to  Sir  George  Preston ;  and  that  the 
only  question  in  fact  was  whether  the  fishing  place  in  question 
was  one  of  the  fishing  places  of  the  Biver  Moy ;  that  if  so,  the 
right  was  vested  in  the  plaintiffs ;  and  that  there  were  no  grounds 
for  presuming  any  grant  from  the  Crown  to  the  defendant  or  his 
aacestonB,  and  therefore  that  they  should  find  a  verdict  on  all  the 
issues  for  the  plaintiff,  if  they  were  of  opinion  that  the  place 
in  question  was  one  of  the  fishery  places  of  the  Biver  Moy*    To 
this  direction  of  the  learned  Judge  the  Counsel  for  the  defendants 
excepted,  and  required  him  to  inform  the  juiy  that  if  they  believed 
the  right  of  fishing  had  been  uninterruptedly,  continuously  and 
adyersely  exercised  by  the  defendant  Cokme)  Wingfield,  and  those 
deriving  under  him,  for  above  twentj  years  before  the  commencement 
of  this  8«it^  and  as  far  back  as  the  memory  of  the  witnesses  examined 
in  the  case  extended,  as  stated  li^^  them  in  their  evidence,  the  juzy^  in 
such  case,  might  presume  a  grant  of  such  fishery  as  was  so  exercised 
from  the  Crown,  or  from  some  person  having  power  and  right 
to  make  such  grant.     The  meaning  of  this  exception  appears  to 
be,  if  the  jury  oame  to  the  eonclnsion  that,  so  far  back  as  the 
witnesses  could  recollect,  say  mty  years,  the  defendant  CokmdL 
Wiagfteld  enjoyed  an  esoluaive  right  of  fishing  in  the  place  in 
question,  they  weve  9$,  liberty  not  oUiged,  to  presume  a  grant 
of  a  several  fishery  in  the  place  in  question  ftpm  the  Crown, 
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£.  T.  1858.  or  if  not  from  the  Crown,  from  some  persons  having  power  & 
V— p>y  mm* '  right  to  make  such  grant ;  that  is,  from  Sir  George  Preston,  u- 

UTTLE 

^^  patentee,  or  some  persons  claiming  under  him  prior  to  the  execaf  - 

wnroFiSLD.   of  the  lease  of  Octoher  1788,  or  from  the  lessors  in  that  teas,: 
some  persons  deriving   under  them  since  the   execution  therer 
And  I  confess  that,  haying  given  all  the  attention  in  mj  porii 
to  the  arguments  of  the  learned  Counsel  for  the  plainti&  1 1: 
at  a  loss  to  discover  anj  legal  principle  or  authoritj  whicli  shcL 
prevent  such  evidence  heing  submitted  to  the  jurj,  from  wi^ir 
they  might  presume  a  grant.    It  would  be  a  useless  waste  of  ti^ 
to  cite  those  cases  establishing  that  long  user  of  an  incorpor:^ 
right  is  evidence  from  which  a  jury  may  presume  a  grant,  th 
the  right  is  such  as  may  be  created  by  grant ;  as  the  well-kccr 
case  where  the  enjoyment  of  common  of  pasture  in  the  lord's  ^^^ 
for  forty  or  fifty  years,  is  evidence  from  which  the  jury  maj  fr 
sume  a  grant,  though  within  a  short  time  previously  the  tenas: 
land  was  in  the  possession  of  the  lord,  and  thereby  the  prescripti^^ 
right,  if  any  existed,  extinguished.   The  general  rule  has  not  bff 
questioned  by  Mr.  Brewster^  the  able  Counsel  for  the  plaiotii* 
but  he  insbts  that,  inasmuch  as  a  several  fishery  in  t  pa^ 
navigable  river  is  a  thing  against  common  right,  no  lengtli  : 
possession  can  be  evidence  of  title,  and,  in  the  absence  of  ^'- 
proof  of  title  in  the  defendants  to  the  several  fishery  in  qoestk 
no  length  of  possession  can  avaiL   This  may  be  so  in  a  cs»  ^ 
which  such  a  right  is  claimed,  without  any  evidence  of  its  kr.^ 
creation  or  existence ;  but  in  the  present  case  the  patent  to  5: 
George  Preston,  and  the  previous  inquisition,  show  clearij,  ^ 
a  several  fishery  in  the  entire  of  the  river,  from  the  ford  to  'if- 
sea,  was  vested  in  him  in  fee-simple.     No  one  doubts  that  ^ 
was  a  hereditament  capable  of  being  assigned  or  devised  in  «^^ 
or  in  part;  that  it  was  competent  for  the  patentee  to  grant tk 
several  fishery  in  a  portion  of  the  river,   namely,  that  nov  s 
dispute,  at  Scurmore,  to  Lewis  Wingfield  in  fee-simple,  retsuue$ 
to  himself  his  several  fishery  in  the  residue  of  the  river;  or  tittf 
he  might  grant  the  right  of  taking  fish  (not  an  exclusive  one),  s 
a  portion  of  the  river,  and  thereby  create  a  ftee  fishery.    And,^t 
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have  already  stated,  I  am  at  a  loss  to  discover  any  grounds  why,  £.  T.  1858« 
as  between  parties  so  situated,  long  enjoyment  should  not  be  held  ^^t*^^' 
as  some  evidence  of  such  a  grant.  With  respect  to  those  cases  to       ^""^^ 
which  we  have  been  referred  on  the  subject  of  presumed  surrenders  winqpibIiD. 
of  outstanding  tetms^  we  do  not  thifak  they  have  any  application  to 
a  case  like  the  present ;  they  pfoceed  on  a  principle  altogether 
different. 

We  therefore  are  of  opinion,  in  the  present  case,  that  the  jury 
should  have  been  told  that,  if  Ihey  fooaii  the  possession  of  Colonel 
Wingfield  was  such  as  stated  in  the  exceptions,  that  was  evi* 
denc«  from  which  they  might  presume  a  grant  from  soitie.parBod 
having  power  and  tight  to  make  the  same ;  and,  therefore,  we  will 
allow  this  seeond  exception  to  the  charge. 

The  Uiil!d  exception  varies  from  the  second,  by  oaliing  on  tlie 
Judge  to  inform  the  jury  that  the  evidence  given,  if  believed,  waiT 
evidence  6f  the  right  of  tevetal  fishery.  This,  as  ite  understand 
it,  was  calling  for  a  difect^on  in  fhvour  of  the  defendanfis :  this  w« 
do  not  think  the  defendants  were  entitled  to.  We  do  not  think  ik^ 
jary  should  have  been  directed  to  find  the  existence  of  the  right  ot 
of  the  execution  of  the  conveyance ;  but  that  a  questicn  as  to  the 
existence  of  the  grant  should  have  been  left  to  them.  We,  therefore, 
overrule  this  exception. 

The  fourth  and  last  exception  to  the  charge  is,  that  the  learned  Judge 
should  have  informed  die  jtiry  that  the  terms  of  the  adjudication  of  the 
Court  of  Claims,  and  of  the  patents  so  given  in  evidence  (I  suppose 
by  both  parties),  are  consistent  with  the  right  of  fishing  at  Scurmore, 
as  claimed  by  the  defendant  Colonel  Wingfield,  under  the  grant  to 
Lewis  Wingfield,  so  given  in  evidence.  We  are  unable  to  discover 
what  exactly  the  point  of  this  exception  is ;  we  have  not  been  able 
l^to  understand  it;  and,  therefore,  we  think  the  proper  rule  will  be 
to  set  it  aside.  The  result  of  our  opinions,  therefore,  will  be,  to 
overrule  the  first  and  third  exceptions ;  to  allow  the  second,  and  set 
aside  the  fourth,  and,  of  course,  award  a  venire  de  novo. 

Judgment  for  defendants. 

VOL.  8.  37  li 
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QmemU  Bench 


THE  COUNTESS  OF  LISTOWEL 

V. 

ROBERT  E.  GEBBINGS. 


JimeS,  4, 7. 

Upon  the  trial  Libbl.— Defence ;  that  the  publication  wae  not  a  libeL    h^ 
of  an  iaane  at  .    o 

NiaiFriiu,  itia  thereon.    Upon  the  trial,  before  Greene,  B.,  at  Cork,  at  the  Spis; 
the  duty  of  the  ,  . 

Jndp  to  per^  Assizes  1858,  R.  J.  Lane^  in  his  opening  speech  for  the  defendi:^ 

mitCounael  to  ..  «••»  m  ti      i. 

proceed   with  ^^  proceedmg  to  state  matters  which,  he  avowed,  woola  go  » s^ 

of  the^S^  B^^^®  malice  in  the  defendant,  and  to  mitigate  the  damages;!!': 


t^  to  ^  °®**  ^y  ^V  of  justification,  to  prove  the  truth  of  the  statemeatsw: 
rto^tSTthe  ^^^  *°  ^®  "*^    "^^^  plaintiff's  Counsel  having  objected, 


tfe 


Court    abore  learned  Judge  thereupon  refused  to  allow  the  Counsel  for  the  ^ 
may  have  be-  «  *  ^ 

fore  it  both  the  fendant  to  proceed  with  his  statement  of  these  matters,  and  a  vei^ 
eridenoe  pro- 
posed  to   be  was  found  for  the  plaintiff, 
tendered,  and 
also  the  ruling 

of  the  Judge       R,  J.  Lane  having,  on  a  day  this  Term,  obtained  a  eaom^^ 
thereon. 

order  for  a  new  trial — 


AprU  19. 


Serjeant  Deojy  (with  him  Ccpinger,  J,  Clarke  and  R  SnOi^ 
now  showed  cause. 

R.  J.  Lane  (with  him  FF.  Breretan  and  J.  Greene),  in  soppt 
of  the  conditional  order. 

The  points  argued  were,  first,  whether  the  Counsel  for  the  r 

fendant  ought  to  have  been  allowed  to  proceed  with  his  stateaec^ 

Secondly,  whether  the  matters  proposed  to  be  stated  hjlm^ 

properly  receivable  in  evidence  under  the  plea  of  no  libel? 

Cur.ad.td 


Lsnu>T,  C.  J. 
JiMt  7*  ja  all  the  cases  in  which  the  question  which  has  been  «^ 
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before    us  has  been  discussed,  it  has   been    discussed  upon  the  T.  T.  16i8. 

statement  of  the  matters  which  the  defendant  proposed   to  give 

in  evidence  in  mitigation  of  damages.    In  the  present  case,  there- 

fore,  the  Counsel  for  the  defendant  ought  to  have  been  permitted 

to  state  the  matters  which  he  proposed  to  prove,  in  order  that^  this 

Court  might  now  have  before  it  those  particular  matters,  and  the 

ruling  which  was  made  at  the  time  by  the  learned  Judge  who  tried 

the  cause ;  it  is  otherwise  impossible  for  this  Court  to  exercise  a 

discretion  as  to  that  ruling.    The  case  must,  therefore,  go  for  a  new 

trial,  upon  this  narrow  ground,  that  the  learned  Judge  ought  not  to 

have  stopped  the  defendant's  Counsel  in  his  statement  of  the  matters 

which  he  proposed  to  prove. 

Order  absolute. 


BEAUMAN  V.  KINSELLA.* 


Jwu  7,  8. 


Thb  plaint  complained,  in  the  first  count,  that  the  defendant  broke  TnspaM,  for 

flihiiig   in    a 

and  entered  the  plaintiff's  close  covered  with  water,  situate  in  the  Berenafisbeiy. 

By  letters 
patent  of  the  14th  Charles  the  First,  seyeral  denominations  of  land  abutting  on  the 
north  bank  of  tiie  Owen  Gorman  Rirer  were  granted  to  M.  (throogfa  whom  the 
defendant  claimed),  his  heirs  and  assigns ;  "  and  also  the  half  of  aU  fisheries,  and 
taking  of  salmon  and  all  other  kind  of  fish  in  the  BiTer  of  Owen  Gorman,  near 
said  lands,  from  the  lands  of  C.  to  the  lands  of  M.*'  (which  included  the  spot  where 
the  fishing  complained  of  took  place) ;  **  and  also  all  fisheries  of  salmon,  herrings 
and  idl  o£er  kinds  of  fish  in  the  seaport  or  creek  there,  in  or  near  the  said  town 
or  lands,  or  any  part  thereof."  Certam  other  lands  abutting  on  the  south  side  of 
the  said  riyer  were,  at  different  times,  conreyed  to  the  plaintiff's  ancestor.  The 
plaintiff  proved  that  he  had  ezdusiyelj  fished  in  the  Owen  Gorman  Sirer,  with 
nets,  for  upwards  of  forty  years,  without  interruption ;  but  it  also  appeared  that, 
prior  to  tliat  time,  the  persons  claiming  under  the  patent  of  Charles  the  First  had 
exercised  a  right  to  fish  with  nets  on  the  north  bank  of  the  riyer,  and  that  their  tenants 
had  since  that  time  uninterruptedly  fished  there  with  rods. — Held^  that  as  the  docu- 
ments by  which  the  parties  respectiy<dy  deduced  their  titie  established  the  existence 
of  a  tenancy  in  common  in  tne  fishery,  the  plaintiff  could  not,  by  any  length  of 
user  or  enjoyment,  obtain  an  exdnsiye  right  of  fishery  in  the  riyer,  to  the  exdusion 
of  his  co-tenant  in  common,-  nor  would  a  grant  of  such  exdusiye  fishery  be  presumed. 

The  mere  non-user  by  one  tenant  in  common,  of  that  which  belongs  to  both  hiiti 
and  his  co-tenant  in  oonmion,  cannot  raise  the  presumption  of  a  grant. 

SembU. — Acts  by  one  tenant  in  common,  which  entirely  destroy  or  put  an  end  Uy 
the  enjoyment  of  the  property  in  common,  may  amount  to  an  ouster  by  such  tenant 
in  common  of  his  co-tenant  in  common, 

*  Ferrin,  J.,  abieiUe. 
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T.  T.  1858.  paruk  of  KillgonBAn,    in  the  county  of   Wexford,    and  fiak 

V    "v    — »     therein;  and  in  the  aeoood  and  third  conntfi  that  the  defend 

y^  hroke  aad  entered  the  plaintiff 'a  fiaheiy  in  the  Killgonnin  BiTt3 

KurasLLA.    deaenbed  in  the  aame  coaDta  reapeetiyeij  aa  a  aevend  fiaheiy  u 

a  free  fiahery ;  ftnd  in  the  fourth  oonnt,  that  the  defendant  bid 

land  entered  a  certain  oitber  aeveral  fiaheiy  of  the  plaintiff,  io  a(ar 

of  the  Killgorman  Biver  flowing  o? er  the  aoil  of  the  eatate  of  Sir  1 

and  l4tdy  Eamonde,  in  right  of  Lady  EemoBde,  and  adjaceat  to  b 

landa  of  Sir  T.  and  Lady  Eamonde,  and  fiahed  therein. 

The  plaint  then  ayenad  title  in  the  plaintiff,  from  tine  m 
memorial,  to  an  exidoaive  right  of  fiahing  in  thai  pari  of  the  nias 
riyer  which  flowed  oyer  the  aoil  of  the  eatate  of  Sir  T.  aad  JUi' 
Eemonde,  in  right  of  Lady  Eamonde,  and  adjacent  to  the  UDi<  ;h 
Sir  T.  and  Lady  Eamonde,  in  right  of  Lady  Eamonde,  and  that  t 
defendant  wrongfully  fished  in  the  last-mentioned  fiaheiy. 

The  defendant,  to  the  first  count  of  the  plaint,  pleaded  a  tojei: 
of  the  plaintiff's  title  to  the  close  in  question,  and  also  averred  :L 
Sir  T.  and  Lady  Esmonde,  in  right  of  Lady  Eamonde,  and  \y 
whose  estate  they  then  had,  from  time  immemorial,  had  s  ser?- 
fishery  in  the  same  close ;  and  that,  by  their  authority,  and  as  tsr: 
aeryant,  the  defendant  had  entered  and  fished  therein. 

The  defendant  also  trayersed  the  remaining  counts  in  the  pl&i^^ 
and,  by  way  of  further  defence  thereto,  pleaded,  that  the  ken  it 
quo,  where  the  alleged  trespass  was  oommitied,   was  an  um  i- 
the  sea  where  the  tide  ebbed  and  flowed,  and  where  any  subject  >« 
the  realm  had  a  right  of  fiahing ;  and  that  the  defendant^  bebp 
liege  aubject  of  the  realm,  fished  therein  at  seasonable  times  :^ 
fishing ;  and  by  way  of  further  defence,  averred  seisin  of  the  bs^ 
adjoining  the  places  in  the  plaint  mentioned,  by  SirT.  andLi^ 
Esmonde;  in  right  of  Lady  Esmonde ;  and  that  they  and  all  tb« 
whose  estate  they  had,  from  time  immemorial,  had  for  thenue/rs 
their  tenanta  and  servanla,  common  of  fiahery  in  the  ioe»* 
gmo  ;  atid  thai  the  defendant,  by  the  authority,  and  as  the  flerviit-  j 
of  Sir  T.  and  Lady  Esmonde,  entered  and  fished  therein  at  s(^^ 
able  times  of  the  year.  i 

Upon  the  trial,  before  Keogh,  J.,  at  Wicklow,  at  the  ^  j 
Assizes  1858,  it  appeared  that  the  place  where  the  trespatf  ^| 
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plained  of  ooonrred  was  the  Owea  Gorman  Riyer,  ia  the  county  of  T.  T.  16^8. 
Wexjford.  That  the  lands  on  the  north  side  of  the  river  were,  for  a 
eonsiderable  portion  of  the  coarse  of  the  river,  the  pn^rty  of  Lady 
Eamonde,  who  derived  title  to  them  through  the  Grogan  family ; 
and  that  pant  of  the  landa  on  the  south  side  o£  the  river  were  the 
property  of  the  plaintiff.* 

The  plaintiff  gave  in  evidence  indentures  of  lease  and  release, 
dated  the  28th  and  29th  of  November  1771,  and  executed  upon 
the  occasion  of  a  sale  pursuant  to  a  decnee  of  the  Equity  Ezche* 
quer,  by  which,  together  with  seveml  other  townlands,  the  town- 
land  of  Ahare,  abuiting  on  the  Owen  Gorman  Siver,  was  conveyed 
to  John  Beauman,  his  heirs  and  assigns,  "  with  all  wnes,  minerals« 
"fisheries,  wrecks,  ^.,  rights,  liberties,  franchises,  royalties,  per- 
**'  quisites^  woods,  &c^  waters,  watercourses,  &c.,  eaaotnents,  emolu* 
^aients  and  advantages  whatsoever  to  the  said  lands  and  premises 
"  belonging  or  a{^rtaining."  It  also  appeared  that  the  alleged 
trespass  was  committed  by  the  defendant  (an  undertenant  upon 
the  property  of  Kr  T.  and  Lady  Esmonde),  by  fishing  with  a 
net  in  the  river,  neaier  to  the  north  than  the  south  bank,  be- 
tween the  townland  of  Clones,  which  was  part  of  the  property 
of  Sir  T.  and  Lady  Esmonds,  and  the  townland  of  Ahare,  which 
was  the  property  of  the  plaintiff.  Upon  the  part  of  the  plaintiff, 
several  water-bailiffs  appointed  by  him  were  examined,  and  jproved 
their  warrants  of  appointment,  and  the  plaintiff's  orders  to  them 


*  The  following  plan  diows  the  nlative  positioa  of  the  lands. 


P 


ESTATES  OF  SIR  THOMAS  AND  LADY  ESMONDE. 


Castletown. 


Ballyreade. 


Clones. 


3- 


*  LocuB  in  fuo. 
Kilgorman  or  Owen  Gorman  Biver. 


Barroge  J    Clondarragh. 
Lands  of  W.  Wybrant. 


Ahaie. 
Plaintiff's  lands. 


Kilgorman 
glebe  lands. 


Sea. 


Sea. 


.  -.-     *    -  , 


•.   ^.,*-    «- 


--  ..-»J<       ^^ 


«        ^    «^*.« 


#-  •  ^.      *   ^»  ^•f 


♦  ■  ^     »       ^       ^•».*s 


-vrf*        ■»  * 


s.t-.-'-a: 


"^  v^«^^     r  »Ji     V>t   ur^Anrvc 


•  ^ 


J   1- 


i^iuvmriarjiiw  sf 


IfttHti^  Uf  flr)4  pn^^uif  WM  f}^,iif«r  to  the 
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of  the  river ;  and  "  also  one  half  of  the  fishery  and  taking  of  salmon  T,  T.  1858; 
^* and  all  other  kinds  of  fish  in  the  River  Owen  Gorman,  from  the     v— -y— ^ 
"  lands  of  Moneyleygagh  to  Ballymacdemodroe ; "  *  and  the  plaintiff,  ^^ 

pursuant  to  notice  by  the  defendant,  produced  indentures  of  lease    kinsella. 
and  release,  dated  the  16th  and  17th  of  December  1808,  by  which, 
after  reciting  the  last  mentioned  letters  patent,  the  lands  and  fishery 
thereby  granted  to  W.  Plunkett  were  conveyed  to  J.  0.  Beauman, 
the  plaintiff's  father. 

The  defendant  also  gave  in  evidence  a  lease,  dated  the  18th  of 
February  1806,  by  which  the  house  and  lands  of  Castletown,  which 
was  one  of  the  denominations  of  land  granted  by  the  letters  patent 
to  H*  Masterson,  were  demised  by  J.  Knox  Grogan  to  £•  R.  Rowe 
junior,  for  the  life  of  E.  R.  Rowe  senior. 

It  was  also  proved  on  the  part  of  the  defendant,  that  members  of 
the  Grogan  family,  while  residing  at  Castletown,  had  fished  the 
river  with  nets  upon  the  north  side  from  1790  to  1798,  and  that 
E.  R.  Rowe  had  also  fished  it  in  a  similar  manner  while  residing  at 
Castletown.  That  none  of  the  family  of  E.  R.  Rowe  had  resided 
at  Castletown  for  upwards  of  the  last  thirty-five  years.  That  the 
tenants  of  the  Grogan  family  fished  with  rods  in  the  iocut  in  quo^ 
without  interruption. 

The  defendant's  case  having  closed,  Counsel  on  his  behalf  called 
upon  the  learned  Judge  to  direct  a  verdict  for  the  defendant,  but 
the  learned  Judge  refused  so  to  do.  Counsel  for  the  defendant  then 
called  upon  the  learned  Judge  to  teU  the  jury  that,  the  title  under 
Masterson's  patent  being  shown,  they  could  not  under  any  circum- 
stances presume  a  grant  in  favour  of  the  plaintiff,  even  though  they 
should  be  of  opinion,  upon  the  evidence,  that  there  had  been  an 
exercise  for  more  than  twenty  years  of  an  exclusive  right  to  the 
fishery  by  the  Beauman  family ;  but  the  learned  Judge  refused  so 
to  do^  and  left  the  case  to  the  jury  upon  the  evidence,  telling  them, 
.that  a  several  fishery  involved  the  exclusion  of  all  others  from  the 
jight  of  fishing ;  but  that  if  they  believed  that  the  plaintiff,  and  those 

«  Ballymacdemodroe  oonld  not  be  identified,  bat  was  admitted  to  be  nearer  to 
the  source  of  the  river  than  Monejl^jgagh,  which  was  the  limit  of  the  fishery 
granted  by  Masterson's  patent. 
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T.  T.  1 858.  ihrofogfa  whom  he  derived,  had  omiBtemiptedly  excieiaed  u  eicb!:' 

^"^^^    _'  ri^t  to  the  fishery  in  qneslion  for  more  than  twen^  jean, ud k 

BCAOMAH  j^^  10  to  the  ezdoBion  of  all  otfaen»  they  might  prasHie  a  gnr 

mnSBiitcA.  of  the  finery  to  him  or  to  one  of  hit  predeoeasora  t  and  tiat  th'; 


might  do  thiSy  eyen  though  at  one  time  the  Grogaii  haoSAj  M  i 
right  to  one  half  of  the  fiaheiy ;  md  that  the  ishiiig  of  dw  Gnfi: 
temnta  with  rods^  if  the  jury  belieTed  it  wfta  done  hy  the  pernisc: 
of  the  Beauman  family,  would  not  destroy  the  fwaeaaiptioiL  1:^ 
jary  found  for  the  plaintiff. 

BoUutanie^  on  the  16th  of  April,  having  obtained  a  eoodhioa 
ordet  te  set  aside  the  verdict  for  the  plaintiff,  for  mie&eetioD,  t:: 
also  that  a  nonsuit,  or  a  verdict  for  the  defendant,  shoold  be  esteei 
pursuant  to  the  leave  remrved ;  or  for  a  new  trial,  on  the  gros:: 
el  misdirection,  and  the  reception  of  illegal  evidence,  aad,  tfait  i^ 
verdict  was  against  evidence,  and  the  weight  of  evidence* 


J.  A.  Frol/(with  him  D.  Lyneknnd  W.  I^m)  now  showed  t»» 
Notwithstanding  that  the  letters  patent  of  the  14  Car.  1  gnswc 
the  one4ialf  of  the  fishery  to  parties  other  than  those  throogb  vbs 
the  plaintiff  claims,  the  evidence  establishes  the  plaintiff's  titk  ii 
the  exelosive  fishing  of  this  river :  Co.  Ztif.,  122  a.  The  jury  ^^ 
at  liberty  to  presume  a  grant  of  such  an  exdasive  right:  Mtff 
of  Kinff$ton  v.  Homer  (a) }  especially  as  against  those  in  vi»t 
right  the  defendant  justifies  the  trespass,  because  they  had  pove 
to  mahe  such  a  grant  to  the  ancestors  of  the  plaintlE  The  hvtf 
to  presumptions  of  this  kind  is  well  settled :  Read  v.  Broehm^'^' 
la  Bedle^^.  8kmo(e\  Lord  Ellenboroagh,  C.  J.,  sajs:— ^'I^ 
*<it,  tbaS  twenty  years'  ezolusive  enjoyment  of  the  water  in  ^J 
'*  particular  manner  affords  a  conclusive  presomption  of  right  Id  Ae 
"  party  so  enjoying  it,  derived  from  grant  or  Act  of  Psi&bol 
See  also  Pickering  v.  Lard  Siamfi^d(d)i  Doe  d.  Asv*^  ^ 
Setad  {e).    In  Eldridge  r.  KnoU  (J),  Lord  Mansfield,  a  J^  «7<^ 

(a)  Cowp.  102,  (6)  3  T.  R,  151. 

(r)  6  East,  206,  215.  ((Q  2  Yes.  jun.  280,  JBl. 

(e)  5  B.  &  Aid.  282.  (f)  Cowp.  214,  Sl^ 


it 


BEAUMAN 
V. 
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*'  There  are  many  cases  not  within  the  statate,  where  from  a  prin-  T.  T.  1858. 

Qtieen*8  Bench* 
ciple  of  quieting  possession  the  Court  has  thought  that  a  jury  should 

presume  anything  to  support  a  length  of  possession."  See  Keymer 
▼.  Summers  (a)  \  Keene  v.  Deardonib).  In  Gray  v.  Bond{c\  kinsbjlla 
where  the  parties  had  publicly  landed  their  nets  for  more  than 
twenty  years  on  a  certain  part  of  the  shore,  it  was  held  that  the 
jury  were  rightly  directed  to  presume  a  grant.  See  the  cases  col- 
lected, 2  Stark.  Ev.y  p.  904,  3rd  ed. 

Brewster  ( with  him  RoUestone  and  •/.  E*  WaUh\  contra. 

The  plaintiff  has  proved  no  title  to  a  fishery  in  the  tidal  part  of 
this  river  prior  to  Magna  Charta.  As  to  the  inland  part  of  the 
river,  the  grant  of  the  lands  abutting  on  the  river,  by  the  letters 
patent  of  the  14  Car.  1,  passes  also  half  the  soil  of  the  bed  of  the 
river  adjoining  these  lands,  and  with  it  the  right  of  fishing  in  that 
half  of  the  river ;  but  even  independently  of  that,  the  letters  patent 
expressly  grant  half  the  fishery  ;  and  the  evidence,  consistently  with 
this,  proves  a  tenancy  in  common  of  the  fishery.  The  omission  by 
the  Grogan  family  to  exercise  their  right,  after  they  ceased  to  reside 
at  Castletown,  does  not  raise  a  presumption  of  an  abandonment  of 
that  right:  McDonnell  v.  M'Kinty {d).  The  Esmonde  title  was 
proved  distinctly ;  no  presumption,  therefore,  can  be  made  against 
it;  besides,  the  plaintiff  does  not  rest  his  case  upon  a  supposed 
grant :  Hendy  v.  Stephenson  («)  ;  Blewett  v.  Tregonning  (f)  ; 
Bright  v.  Walker  (g).  The  question  for  the  jury  is,  was  there  an 
actual  grant?  Livett  v.  Wilson  {h).  In  The  Attorney 'General  v. 
Etoelme  Hospital  (t),  the  Master  of  the  Rolls,  at  p.  390,  lays  down 
the  principle  which  governs  such  cases.  In  Doe  d.  Hammond  v. 
Cooke {k\  Tindal,  C.  J.,  p.  179>  says: — "No  case  can  be  put  in 
*^  which  any  presumption  has  been  made,  except  where  a  title  has 

(a)  BnU.,  N.  P.,  74  h.  (6)  8^Ea8t,  248,  266. 

(c)2Br.  & B.  667 ;  S.  C.  5  Moo.  527.       (<0  10 Ir. Law Bep.  514. 

(e)  10  East,  55.  (/)  3  Ad.  &  El.  554. 

(S)  1  Cr.,  M.  &  B.  222.  (A)  3  Bing.  1 15. 

(t)  17  Bear.  366 ;  8.  C,  22  L.  J..  Ch.,  846. 

(A)  6  Bing.  174. 
VOL.  8.  38  li 
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T.  T.  1858.  '^been  shown  by  the  partf  who  ealk  for  the  presnnivtioa  good: 

.^ — v-^-'     "  tubeta&ce,  but  wanting  some  oolktend  matter  neoeflsary  to  nuksr 

^^  <«  oomplete  in  point  of  form."    Here,  the  plaintiff  should  have  dkcri 

KIK8BLLA.    that  hit  poisession  was  inconsistent  with  the  trae  title  when  tk^ 

was  shown:  Gray  v.  Bond  {a).  The  anthorities  are  collected  ki 

Taylor  on  Bv^  p.  129,  2nd  ed.     A  tenancy  in  common  in  the  wkd* 

riyer  is  established  here,  and  therefore  the  fishing  by  one  teDsoti: 

common  cannot  deprive  his  co-tenant  in  common  of  his  right  Iii 

case  is  similar  to  the  receipt  of  rent  by  one  tenant  in  common:  C- 

LU.  243  b.     Sir  T«  and  Lady  Esmonde  are  shown  to  be  entitift 

either  to  a  right  of  fishing  in  half  the  river,  or  to  a  teuo^  z 

common  of  the  whole  river ;  and  in  either  view  the  plaintiff  me 

fail  in  this  action. 


15 


D.  Lyneh^  in   reply,  cited  2  Wmt.  Saumd^  pp.  174  a,  I 
Hoieroft  r.  ffeti(b). 


LnnoT,  C.  J. 
June  8.  '^^  well-known  principles  of  the  Common  Law  will  enable  is 

to  dispose  of  this  case,  without  an  investigation  of  the  vast  nriej 
of  authorities  which  have  been  referred  to  in  the  course  d  ^ 
argument.  This  is  an  action  brought  by  the  owner  of  Isnds  • 
one  side  of  a  fresh  water  inland  river,  against  the  owner  of  h^' 
on  the  other  side  of  the  same  river.  Now,  what  is  the  kfil 
consequence  arising  from  the  fact  that  these  lands  are  thus  d^ 
enmstanced,  and  that  the  owners  on  either  bank  are  entitled  p 
the  land  thus  abutting  upon  the  same  river?  It  is  this:  eid 
party  is  entitled  to  the  soil  of  the  river  up  to  the  middle  d^ 
stream,  usque  ad  medium  JUum  aqum  ;  and  is,  therefore, 
also,  as  a  matter  of  right,  to  the  fishing  therein — not  as  tn  eaiea^ 
in  alieno  solo^  but  as  a  right  of  fishery  in  the  party's  own  hd; 
and,  inasmuch  as  the  river  is  *  not  divided  by  any  ahotmes^ 
marking  the  respective  rights  of  the  parties,  and  as  the  fisi^  ^^ 
freely  from  one  side  to  the  other,  this  right  of  fishery  n,  in  its  Tfij 

■ 

nature,  a  species  of  tenancy  in  common.   This  then  being  the  po^* 
(a)  5  Moo.  527;  S.  C,  2  Br.  &  B.  667.  (fi)  1  Bot.  &F.^ 
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tion  of  the  parties,  we  have  evidence  of  reoord,  with  respect  to  the  T.  T.  1858. 

Qtisen*$  Bench 
defendant,  that,  in  the  reign  of  Charles  the  First,  the  lands  on  the      ' ^ ' 

defendant's  bank  of  the  river  were  granted  by  letters  patent  to  ^^ 

Henry  Masterson,  through  whom  the  defendant  claims;  and,  of  kinsbixa. 
conrse,  that  grant  also  comprised  the  land  usque  ad  medium 
Jilum  aquof^  together  with  the  right  of  fishery  therein.  But 
although  the  right  of  fishery  would,  in  such  a  grant,  pass  by 
implication,  yet  these  letters  patent  expressly,  and  in  terms,  give 
thia  right  to  the  grantee.  What  then  does  that  grant  give  to 
a  party,  as  against  the  proprietor  of  the  opposite  bank  of  the 
river,  and  the  right  of  fishery  incident  thereto  ?  Does  it  not 
give  him  a  clear  right  either  to  a  fishery  in  one-half  of  the  river, 
or  to  a  moiety  of  the  fishery  in  the  whole  of  the  river?  Bat 
what  is  the  plaintifi*'s  claim  here,  which,  if  he  does  not  establish, 
his  case  fails  altogether  ?  It  is  not  a  daim  to  a  tenancy  in  common 
in  the  fishery,  nor  to  a  right  of  fishery  half  way  over  the  river, 
but  it  is  a  claim  to  the  exclusive  right  of  fishery  in  the  whole  river. 
Now,  as  I  have  already  said,  if  he  do  not  establish  that,  he  cannot 
succeed  in  this  action. 

It  is  admitted,  that  the  whole  of  the  lands  granted  by  the  letters 
patent  of  Charles  the  First  belong  to  Sir  T.  and  Lady  Esmonde,  at 
the  present  time,  and,  of  course,  the  moiety  of  *  the  soil  which  extends 
to  the  middle  of  the  river  must  also  belong  to  them*  Is  there  not 
'  then  a  tenancy  in  common,  of  one  kind  or  another,  between 
the  parties  ?  But,  see  what  would  be  the  result  as  to  this  ten* 
ancy  in  common,  were  the  law  such  as  it  was  stated  by  the 
learned  Judge,  in  leaving  the  case  to  the  jury.  In  my  opinion, 
he  was  wrong  in  telling  the  jury,  in  his  charge,  that  an  ex- 
clusive right  of  fishery  might  be  presumed  from  the  mere  fact 
of  the  plaintiff's  possession,  or  enjoyment  and  use  of  the  whole 
fishery,  by  spreading  his  nets  across  the  river  frem  one  side  to  the 
other ;  for  if  there  was  a  tenancy  in  common  in  the  fishery  aoross  the 
whole  of  the  river,  each  of  the  tenants  in  oommon  had  a  right  to  do 
what  the  plaintiff  has  done  here.  li^  indeed,  one  of  the  tenants  in 
common  had  erected  abutments  in  the  middle  of  the  river,  or  by  any 
other  act  had  entirely  destroyed  and  put  an  end  to  the  enjoyment 


300  COMMON  LAW  REPORTS. 

T.  T.  1858.  in  common,  that  might  amount  to  an  onster ;  but  the  mere  oKih 
^i^-v— .^     one  tenant  in  common  of  that  which  belongs  to  them  both  in  c^ 
^  mon  can  never,  per  #e,  raise  the  presumption  of  a  grant ;  tnd  to  h. 

XZH8BLLA.    that  the  tenant  in  common  who  does  not  exercise  his  right  is,  asf 
twenty  years,  to  he  presumed,  bj  the  mere  non-user,  to  baTe  mki 
grant  of  it  to  his  co-tenant  in  common,  would,  indeed,  be  a  bes^ 
stroos  result     The  learned  Judge,  however,  puts  the  matter  to  ue 
jury  in  a  way  which,  I  conceive,  amounts  to  this,  for  his  charge  t 
to  this  effect,  that  although  the  Grogan  Morgan  familj,  throe 
whom  the  defendant  cliums,  were  at  one  time    in  posseaao&i^ 
enjoyment  of  this  right,  yet  they  might  have  lost  it ;  and  the  err 
dence  that  they  did  lose  it  is  simply  and  merely,  that  tbej  did  m 
themselves  exercise  the  right.    It  appears  from  the  evideikoe  u 
the  Grogan  family  exercised  that  right  down  to  the  year  179B;  i^ 
that  year  they  removed  to  another  place,  and  have  not,  since  tk 
occupied    the    mansion-house ;   but,    it  is  clearly  shown  bj  tk 
evidence,  that  there  has  been  a  continual  exercise  of  the  rigbt  i 
the  Grogan  family  to  the  fishery,  down  to  the  present  time,  1^  ^ 
the  tenantry  of  the  lands  and  estates  which  had  been  grantai? 
the  letters  patent.     The  effect  of  this  evidence  could  not  be  got  & 
of  by  saying  it  was  by  the  plaintiff's  permission,  when  that  pensfi- 
sion  was  merely  that*  they  so  fished,  without  any  intermptioo  If 
him ;  an  exclusive  right  to  the  fishery  could  not  be  thus  aoqoi^ 
But  further,  the  plaintiff  himself,  instead  of  claiming  a  title  to  tb 
fishery  antecedently  to  and  overriding  that  of  the  Grogan  faoi^J 
stops  at  the  year  1771 ,  he  traces  his  title  no  further  back  than  thi; 
year.     He  did,  it  is  true,  get  by  this  deed  of  1771  a  right  to  &h  is 
other  parts  of  the  river,  where  his  lands  abutted  on  the  mer  oc 
either  side,  which  may  have  induced  him  to  think,  mistakenly,  tistf 
it  conferred  on  him  that  exclusive  right  of  fishery,  which  be  no* 
seeks  to  establish  in  the  part  of  the  river  in  question.    l/poQ  ^ 
whole,  therefore,  we  are  of  opinion  that  the  verdict  in  this  case 
cannot  be  sustained.     The  only  remaining  question,  therefoR)  ^ 
whether,  the   plaintiff's   case   having  failed,   we  shoold  dirsct ' 
verdict  to  be  entered  up  for  the  defendant,  or  whether  ve 
send  down  the  case  to  another  trial?     But  as  we  consider 
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nothing  would  be  effectuated  by  our  sending  the  case  again  down  T.  T.  1858. 

to  trial,  the  proper  course  will  be  to  direct  the  verdict  to  be  entered      — v ' 

up  for  the  defendant.  _ 

KUVSELLA. 

Cbamfton,  J. 

'I  felt  much  disposed,  at  one  stage  of  this  case,  after  hearing 
what  was  urged  by  Counsel  at  the  Bar,  to  think  that  the  most 
satisfactory  course  would  be  to  send  this  case  to  a  new  trial; 
because  I  thought  that,  in  point  of  law,  the  correct  view  of  the 
case  was  not  submitted  to  the  jury  by  the  learned  Judge.  In 
such  a  case  as  the  present,  there  could  be  no  presumption  but 
that  of  an  actual  conveyance,  whereas  it  would  seem  as  if  the  learned 
Judge  thought  that  the  jury  might  arrive  at  a  presumption  of 
law  as  giving  title  to  the  plaintiff.  Upon  further  consideration, 
however,  I  concur  in  the  view  that  it  would  be  useless  to  send 
the  case  to  a  new  trial,  inasmuch  as  the  plaintiff  has  no  means 
of  making  out  such  a  title  as  he  has  put  upon  the  record  by  his 
summons  and  plaint.  Upon  the  whole,  therefore,  I  am  of  opinion, 
that  the  proper  course  will  be  to  direct  a  verdict  to  be  entered 
for  the  defendant 


CROSBIE  V.  MURPHY.* 


Ifay  81. 


Action  against  an  attorney,  for  negligence. — Defence  ;   that  the  In    order    to 

create  a  valid 
defendant  used  due  and  proper  care  and  skill  in  the  discharge  of  judgment 

xDortgage,  un* 
der  the  13  &  14  Vie.,  c.  29,  the  affidavit  of  regiatiy  must  accurately  compW  with 
the  xeqnisitioiis  of  the  6th  section  of  that  Act. 

Therefore,  where  the  judgment  debtor,  who  was  an  hotel  and  shop-keeper,  was 
described  in  the  affidavit  merely  as  "  Bridget  Cnrran,  of  Eillorghan,  in  the  county 
of  Keny,  widow  *' — Held,  insufficient  to  create  a  judgment  mortgage. 

Held  dbon  that  the  defect  was  not  remedied  bj  the  fact  that  the  description  in  the 
affidavit  of  registiy  strictly  followed  the  judgment. 

A  mere  error  of  judgment,  or  a  mistake  upon  a  point  of  law,  or  in  the  construc- 
tion of  a  difficult  Act  of  Parliament,  is  not  such  negligence  as  renders  an  attorney 
liable  to  his  client  for  a  loss  sustained  in  consequence  of  such  error  or  m^takft ;  in 
such  cases,  regard  must  be  had  to  all  the  circumstances  of  the  transaction,  and  if  they 
be  such  as  &xm  gross  or  culpable  neglect  on  the  part  of  the  attorney,  he  will  be 
responsible. 

*  Fbrrin,  J.,  absetite. 
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T.  T.  1658. 

QKMM'f&MtA 


dtttj  as  such  attoraey.  Upon  the  trial,  before  Oreene,  E,  8 
the  Spring  Assiaes  1656,  at  Tralee,  it  af^wared  diat  tbe  ^H 
had  agreed  to  lend  a  sum  of  £300  to  Bridget  Cnrran,  widow,  wi 
earned  on  the  bosineas  of  an  hotel  and  shop-keeper  in  the  tovn  i 
Eillorgban;  and  that,  with  that  view,  the  plaintiff,  aeeonpickri 
by  a  friend,  who  had  negoeiated  the  loan,  went  to  the  office  of  d: 
defendant  (who  it  appeared  was  also  attorney  for  Bridget  Cnnii:. 
for  the  purpose  of  having  a  bond,  with  warrant  of  attonej,  a 
ecuted  as  security  for  the  loan.  It  hsTing  been  suggested  tk 
under  the  13  &  14  Vic^  c.  29,  a  judgment  eoold  be  made  u  dfe- 
tual  a  security  upon  land  as  a  mortgage,  the  plaintiff  directed  it 
defendant  to  do  the  best  he  could,  the  object  of  all  parties  \m- 
that  no  avoidable  expense  should  be  imposed  on  Bridget  Cane 
The  suggestion  as  to  the  judgment  mortgage  having  been  adoptai 
the  defendant  requested  that  a  description  of  the  parties  alwold  It 
left  with  his  managing  clerk,  who  was  about  to  fill  up  the  bond  vi 
warrant ;  and  a  description  was  accordingly  dictated  by  the  piuB- 
tiff 's  friend,  which  was  inserted  in  the  bond  and  judgment,  tod  ii 
the  affidavit  registered  pursuant  to  the  13  &  14  Vte^  &29,&6. 
and  was  as  follows  : — **  Bridget  Curran,  of  Killorghan,  in  the  com^ 
of  Kerry,  widow."  Bridget  Curran  having  subsequently  beoooet 
bankrupt,  the  plaintiff  claimed  in  the  bankruptcy  to  be  a  credisx 
by  judgment  mortgage ;  but  Plunket,  J.,  considering  that  the  ti^ 
scription  of  Bridget  Curran,  in  the  affidavit  of  registry,  as  '^  widow.* 
without  any  further  description  of  her  trade  or  calling,  was  not  i 
sufficient  compliance  with  the  13  &  14  Fife,  c.  29,  s.  6,  to  reoder 
the  judgment  a  charge  upon  the  lands  of  the  conusor,  held  that  tk 
plaintiff  was  not  entitled  to  prove  in  the  bankruptcy  as  a  mortgig^ 
for  the  amount  of  his  claim,  and  therefore  levelled  it  with  the  ott^ 
debts.  The  bankrupt's  estate  being  insufficient  to  pay  tDon  ^ 
£159.  6s.  6d.  on  foot  of  the  £300  lent  by  the  pUntiff  to  the  Ud- 
rupt,  this  action  was  brought  for  the  balance  so  losti  as  allegei 
through  the  negligence  of  the  defendant.  The  learned  Jadge  di- 
rected the  jury,  that  the  description  of  Bridget  Curran,  in  ^ 
affidavit  of  registry,  was  not  sufficient ;  that  it  was  the  defeodtnts 
duty  to  have  told  the  plaintiff,  and  the  parties  who  came  with  bin 
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to  the  defendant's  office,  that  the  description  given  bj  themselves  T.  T.  1858. 
of  the  parties  to  the  proposed  security  was  not  sufficient;  that  it  v«— ^ 
was  not  an  answer  to  the  action  that  the  defendant  had  called  for 
information,  which  when  supplied  was  defective  ;  and  that  he 
should  have  told  the  plaintiff  that  the  particulars  of  description 
given  bj  the  parties  was  defective.  The  jury  found  for  the  plaintiff. 
The  other  facts  appear  sufficiently  in  the  judgment  of  the  Court. 


cmosBix 

MVBFHT. 


•/*•  Clarke^  on  the  19th  of  April,  having  obtained  a  condi- 
tional order  to  enter  a  verdict  for  the  defendant,  pursuant  to  leave 
reserved  at  the  trial,  or  for  a  new  trial,  upon  the  ground  that  the 
verdict  was  against  evidence— 


R*  ■/.  Laim€  (with  him  E.  SuHivan)  now  showed  cause* 
It  is  dear  that  the  defendant,  as  the  attorney  of  the  plaintifi^  did 
not  exercise  due  care  and  dUigenoe  in  the  discharge  of  his  duty,  in 
securing  the  plaintiff's  loan  upon  land,  pursuant  to  an  Act  of  Par- 
liament, the  requirements  of  which,  for  that  purpose,  are  definite 
and  explicit 

The  description  of  Bridget  Curran  merely  as  **  widow  "  is  not  a 
sufficient  compliance  with  the  13  &  14  Ftc,  c  29,  s.  6 ;  the  defend- 
ant, therefore,  has  been  guilty  of  gross  negligence,  and  is  responsible 
for  the  loss  which  the  plaintiff  has  thereby  sustained.  That  section 
requires  that  the  affidavit  shall  state,  amongst  other  things,  *'the 
**  usual  or  last  known  place  of  abode,  and  the  title,  trade  or  pro- 
'^fession  of  the  plaintiff  (if  there  be  such),  and  of  the  defendant, 
*'or  person  whose  estate  is  intended  to  be  affected  by  the  regts- 
**tration  of  such  affidavit." — [Lbfrot,  C.  J.  Do  the  words  of  that 
section  relate  to  the  judgment,  or  to  the  affidavit  to  be  registered 
under  the  Act?] — ^To  the  affidavit,  because  it  is  the  affidavit  which, 
in  point  of  fact,  is  the  mortgage.  Bridget  Curran  was  a  trader  within 
the  meaning  of  the  bankrupt  code;  she  ought,  therefore,  to  have 
been  described  in  the  affidavit  as  **  hotel  and  shop-keeper."  The  word 
^  title,"  in  the  6th  section,  means  a  title  of  honor,  such  as  that  of 
a  nobleman,  a  baronet,  dsc;  *' trade"  i^pplies  to  persons  carrying 
on  a  trade  or  business ;  and  ^*  profession  "  to  professional  men.   The 
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T.  T.  1858.  object  of  the  Act  was  to  provide  an  accorate  deacriptioD  of  tk 
person  against  whom  the  jadgment  ia  obtained,  and  of  the  lands 
upon  which  the  jadgment  is  to  attach  as  a  mortgage.  The  agrtt- 
ment  in  this  case  was,  that  the  monej  shoold  be  effectusllj  secuni 
upon  land;  and  the  defendant,  haying  undertaken  to  accompliiii 
that,  neglects  to  comply  with  the  requirements  of  the  Act,  and  tk 
plaintiff,  therefore,  not  haying  obtained  a  valid  aecori^,  has  sat- 
tained  this  loss.  As  to  what  constitutes  negligence  in  an  atUmej.I 
admit  that  if  there  be  a  difficulty  in  the  construction  of  an  Act  of 
Parliament,  the  attorney  is  not  answerable  for  a  mistaken  con- 
struction ;  but  when  the  Act  clearly  points  out  what  is  to  be  doM 
and  the  attorney  knows  that  the  validity  of  his  client's  secoiitj 
depends  upon  his  complying  with  the  requisitions  of  the  Act,  \£ 
omitting  to  do  so  is  gross  negligence.  This  distinction  is  laid  don 
by  Lord  Lyndhurst,  in  the  case  of  Stevenson  v.  EawaMd(c.. 
thus : — "  A  solicitor  is  not  liable  for  mistake  in  a  nice  and  difficck 
point  of  law,  for  to  such  mistakes  all  lawyers  must  be  liable;  id 
if  the  question  had  been  merely  one  of  that  description,  I  wodd 
**  say  Mr.  Stevenson  was  not  responsible ;  but  here  he  thought 
*'  proper  to  depart  from  the  ordinary  mode  of  preparing  heritsli^ 
^  securities,  and  in  so  doing  he  must  be  considered  as  undertakisgu 
"  do  what  was  necessary  to  render  the  mode  which  he  adopted  el^e^ 
*'  tual  for  its  purpose ;  and  if»  whether  from  ignorance  or  inadTeiteoce, 
**  he  failed  to  do  so,  he  must  be  held  responsible  for  the  come* 
'<  quences."  So  also  in  Hart  v.  Frame  (6),  Lord  Gottenham  sajs> 
^*  Professional  men,  possessed  of  a  reasonable  portion  of  infonutitf 
'*  and  skill,  according  to  the  duties  they  undertake  to  perform,  andcx' 
*'  ercising  what  they  so  possess  with  reasonable  care  and  diligent 
**  in  the  affairs  of  their  employers,  certainly  ought  not  to  be  be^ 
^'  liable  for  errors  in  judgment,  whether  in  matters  of  law  or  £r 
^^  cretion.  Every  case,  therefore,  ought  to  depend  upon  its  ows 
**  peculiar  circumstances ;  and  where  an  injury  has  been  8U8tiio4 
"  which  could  not  have  arisen,  except  from  the  want  of  such  reiaoB- 
*'able  skill  and  diligence,  or  the  absence  of  the  emplojioeo^^ 
^  either  on  the  part  of  the  attorney,  the  law  holds  him  liable  *(^f 


«• 


•< 


(<i)2]>ow.  &C.  104, 119. 


(0  p.  210. 


(6)  6  CI.  &  Fin.  191 
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ThiB  case  is  ezaetlj  in  point ;  the  Act  in  qneation  is  altar  and  T.  T.  1658/ 
explicit  in  its  reqnirements,  and  tiie  default  of  the  attOTBey,  in 
neglecting  to  comply  with  them,  is  the  absence  of  that  reasooaWa 
diligence  which  rsnders  him  responsible. 


Seijeant  Demi^  (with  him  J.  Clarke)^  oonCnu 

The  question  is  not^  whether  the  registration  of  die  partaealar 
judgment  is  roid,  but  whether,  being  insufficient,  the  coDseqaences 
of  that  insufficiency  are  to  be  vbited  upon  the  defandant?  The 
object  of  the  Act  is  to  enable  a  party  to  register  his  judgment,  and 
thereby  to  give  to  it  the  effect  of  a  mortgage.  All  the  proTiaioBS 
of  the  Act  are  directory,  not  loandatory — its  enactmenU  an  affirm- 
ative, not  negative  i  and  there  is  no  provision  that  if  any  of  t^e 
particulars  required  by  the  Act  be  omitted,  the  judgment  shall  be 
null  and  void,  as  is  the  case  in  the  Bills  of  Sale  Act  (17  &  18  Vie., 
e.  55).  The  object  of  the  affidavit  is  to  identify  the  conusor  of  the 
judgment  with  the  lands,  and  to  show  that  he  is  the  same  person  as 
the  person  itgainst  whom  the  Judgment  has  been  obtained.  The 
words  '*if  there  be  euch,'*  in  the  6tli  section,  must  refer  to  the  im- 
mediato  antecedent,  via.,  trade,  title  or  profession ;  and  if  jenougb 
appears  to  identify  the  party  with  the  lands,  that  is  sufficient.  The 
aftdavit  has  strictly  foUowed  the  judgment ;  and  that  being  so,  can 
it  be  said  ihat  the  defendant  is  guilty  of  such  gross  negligence 
as  renders  him  responsible  to  the  plaintiff,  because  the  Bankrupt 
Court  has  decided  that  tiie  affidavit  is  insufficient  ? — [Lsfbot,  C.  J. 
In  the  Registry  Act  there  is  no  provision  annulling  die  registration, 
and  yet  very  minute  variations  have  been  held  sufficient  to  nuUiff 
it. — Craioptov,  J.  Your  proposition  is  this,  that  yon  follow  the 
judgment,  and  thai  ihai  protects  fhe  defendant ;  but  you  do  not 
say  tliat  the  judgment  follows  the  Erections  of  the  Act]— We 
eoBtend*  that  the  desorfptioa  of  Bridget  Curran  here  is  quite  suf- 
ficient. It  is  said  in  Cmn.  Dig^y  tit.  Abaimtimi,  F,  M:  ^'The 
addition  of  the  estate  is  good — as  '  widow,'  '  single  woman.' "  It 
is  to  be  observed  that  the  words  of  the  Act,  ''  title,  trade  or  pro- 
fession," are  disjunctive ;  so  that  if  one  or  other  of  them  be  inserted 

in  the  affidavit^  it  is  qoite  enough ;  and  as  Bridget  Curran  is  de- 
vol..  8.  39  L 


V. 
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T.  T.  1858.  scribed  as  ''  widow,"  thai  is  sufficient  to  identify  her  with  tlieluidi. 

Qu€tH*M Bench  The  word  '*  title,"  in  the  6th  section,  means  *' addition;'  aodtk 

cnoss^B 

^^  object  of  the  Act  being  to  place  the  judgment  creditor  in  the  suoe 

MUBFHT.     position  as  if  the  debtor  had  executed  an  ordinary  mortgage  ts 

him ;  since  in  a  mortgage  deed  the  title  "  widow "  would  be  sof* 

ficient,  so  it  is  a  sufficient  description  in  this  affidavit,  to  whkk  ii 

gives  the  effect  of  a  mortgage. 

Next,  as  to  the  liability  of  attorneys. — The  judgment  of  Liri 

Mansfield,  in  PiU  v.  Yaiden(a)i  is  very  apposite  ^—'*  That  part  oi 

"  the  Profession  which  is  carried  on  by  attorneys  is  liberal  lai 

*' reputable,  as  well  as  useful  to  the  public,  when  they  coadact 

^'themselves  with  honor  and  integrity;  and  they  ought  to  be  pro- 

^tected  when  they  act  to  the  best  of  their  skill  and  knowMgt 

**  But  every  man  is  liable  to  error ;  and  I  should  be  veiy  sony  tbu 

it  should  be  taken  for  granted  that  an  attorney  is  answerable  fcr 

every  error  or  mistake,  and  to  be  punished  for  it  by  being  cbarg^ 

**  with  the  debt  which  he  was  employed  to  recover  for  his  ciieat 

**from  the  person  who  stands  indebted  to  him."    So  in  Baikii^' 

ChandUu  (6),  it  is  said  an  attorney  is  only  liable  for  craua  m^- 

gentia  ;  and  in  a  case  of  Compian  v.  Chandleu^  cited  in  BotiirT. 

ChandUn  (e),  and  decided  in  1 802,  Le  Bhmc,  J.,  says :— "  An  attr 

**ney  is  only  bound  to  use  reasonable  care  and  skill  in  mtnagiis 

**the  business  of  his  client."     In  Purves  v.  Ij€indM{d),  I^ 

Brougham  says,  p.  100 : — ^*  There  must  be  considerable  mionaaif^ 

<«  ment,  considerable  ignorance,  and  the  absence  of  attentive  ooodotf 

'*  in  general ;  unless  it  is  gross,  the  law  holds  it  is  sufficieDt.*  '^ 

is  a  most  difficult  and  doubtful  Act  of  Parliament,  and  all  thai  ca 

be  said  is,  that  the  defendant  has  misconstrued  it,  which,  ifi  ^ 

opinion  \>f  Parke,  B.,  in  EikingUm  v.  HoUand{e)y  does  not  leadf 

him  liable  to  his  client;  and  to  the  same  effect  is  the  judgneot^ 

Tindal,  C.  J.,  in  Godefroy  v.  DaUon  (f).    The  cases  of  SU¥i0^ 

V.  Jtawand  {g),  and  Hart  v.  Frame  (A),  do  not  ai^y :  io  ^ 

(a)  4  Burr,  2060,  2061.  (6)  3  Camp.  17. 

(c)  3  Camp.  19.  (rf)  12  CL  A  F.  91. 

(0  9  M.  &  W.  699,  661.  r/7  6  Bing.  460,  40^ 

iv)  Suprw.  (*)  Si^M. 
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former,  the  decision  was  entirely  based  upon  this,  that  the  attor-  T.  T..  1B58. 

nej  had  deviated  firom  the  ordinary  mode  of  proceeding ;  in  the  «^— -^ 

latter,  that  had  the  attorney  only  looked  into  the  Act  of  Parliament,  .^^ 

he  could  not  have  made  the  mistake.  uvBFax* 


B.  Suliivan^  in  reply. 

It  is  said,  on  the  other  side  that,  to  secure  money  by  a  judgment 
mortgage  is  an  unusual  and  most  difficult  mode  of  securing  it.  If 
that  be  so,  why  then  does  the  attorney  in  this  ease  select  that  spe- 
cies of  security,  his  agreement  with  his  client  being  to  secure  the 
money  lent,  in  the  best  and  most  effectual  mode,  upon  land  ?  This 
is  exactly  the  case  of  Hart  y.  Frame  (a\  As  to  the  construction  of 
the  Act  of  Parliament,  the  rule  to  be  adopted  in  the  construcUon  of 
statutes  is  laid  down  by  Burton,  J.,  in  Warhurton  v.  Ime  (b).  The 
object  of  the  6th  section  of  the  Judgment  Act  is  to  enable  the  conu- 
see  at  once  to  put  his  hand  upon  the  person  whose  property  he  seeks 
to  affect  by  his  judgment.  Suppose  the  case  of  a  person  having  at 
one  time  possessed  property  which  he  had  subsequently  lost,  and  had 
then  gone  into  trade,  and  acquired  new  property,  could  it  be  con- 
tended that  his  original  description  as  an  esquire  or  otherwise  would 
be  sufficient,  or  would  not  such  a  description  as  that  be  calculated  to 
mislead  ?  The  Act  requires  not  only  that  the  contents  of  the  judg- 
ment  should  be  followed  in  the  affidavit,  but  also  that,  in  addition, 
the  residence,  trade  and  calling  of  the  conusor  shall  be  stated. 
All  these  matters  are  for  the  purpose  of  identification,  and  to  show 
by  the  registry  how  the  property  to  be  charged  by  the  judgment  is 
ciroumstanced.  When  the  Act,  in  the  6th  section,  uses  the  words 
**  the  usual  or  last  known  place  of  abode,"  can  it  be  said  that  that  is 
where  the  conusor  may  have  previously  lived?  Can  this  mean  his 
place  of  abode  as  set  out  in  the  judgment?  If  then  the  conusor^s 
present  place  of  abode  must  be  stated  in  the  affidavit,  the  other 
requirements  are  equally  necessary,  being  all  mentioned  in  the  same 
clause  of  the  section.  If  the  description  of  the  parties  in  the  judg- 
ment be  sufficient  for  the  purposes  of  identification,  why  should  the 
Act  require  a  repetition  of  it  in  the  affidavit?    The  '6th  section 


(a)  Supra. 


(6)  1  H.  &  Br.  64a 


ao8  coMMOir  law  reports. 

T.  T.  1851  mnil  be  reid  thBt-.^-tb6  usual  plact  of  abode  (if  thera  be  sodi),  tk 
4»Mi'«  An^  titte  (if  Qia^  be  raeh)>  the  trade  or  profetiioD  (if  there  U  sedi}.  If 
the  party  have  not  any  of  theae»  of  courae  thej  need  not  be  inavted 
in  the  affidavit.  The  defendant  hai  been  gniltj  of  gioaa  n^igaa 
in  omitting  to  describe  Bridget  Corran  as  of  her  trade.  It  is  tm 
that  an  attorney  is  only  required  to  have  a  reasonable  amoanfc  d 
skill  and  knowledge,  and  that|  where  a  difficolt  point  of  law  oigb 
be  required  to  be  decided,  he  would  not  be  responsible  for  a  miiUb; 
yet  when  an  Act  of  Parliament  plainly  directs  him  to  do  eatib 
specific  thingSi  if  he  fails  to  comply  with  the  dixectMMis  of  the  M 
he  is  liaUe  fimr  the  oonsequenees. 

LnmoTi  C.  J. 

In  this  ease,  we  hate  bo  doubt  as  to  the  eonstmotion  which  ve 
oqght  to  put  upon  this  Act  of  Parliament  s  and  it  is  verjr  rigitf 
lihat  we  should  give  a  distinct  opinion  upon  the  p<Mnt  in  qoestkn, 
because,  as  it  has  been  properly  said,  both  the  public  and  tk 
Profession  are  greatly  concerned  in  its  being  known  what  is  ^ 
true  construction.  The  construction  is  perfectly  plain  and  siopk 
when  we  read  the  Act  according  to  what  appears  to  be  tbe  tr« 
l^rammatioal  meaning  of  the  terms  employed  in  it ;  and  I  saj 
remark  that  the  observations  made  upon  this  part  of  the  cue 
during  the  argument  are  quite  decisive,  namely,  that  there  iR 
words  which  provide^  in  the  first  {dace^  that  everything  upoo  ik 
fiMse  of  the  judgment  must,  of  necessity,  be  inserted  in  the  affidarit; 
and  if  nothing  more  were  meant  than  to  transfer  to  the  affidarit  tte 
description  of  the  par^  as  set  out  in  the  judgment,  then  to  wis^ 
purpose  shall  we  apply,  or  what  necessity  is  there  for,  the  additiooil 
words  which  the  Legislature  has  said  shall  be  inserted  in  the  afih- 
▼it  ?  i^recise  words,  which,  no  doubt,  are  to  provide  ibr  the  chaop 
of  circumstances  which  may  occur  in  the  course  of  time.  For,att 
how  wdl  these  provisions  agree  together.  The  Act  providei  kt  ^ 
reipstry  of  bygone  as  well  as  of  reoent  judgments  $  and,  therefiii*! 
with  a  view  to  the  ideBtification  of  the  parties,  it  requires  afi  socr 
rate  record  of  any  change  in  their  circumstances.  With  raspe<^ 
therefore,  to  the  meaning  of  the  Act  of  Parliament,  we  have  no 


COMMON  LAW  BEPOBTS. 


309 


doabft.    We  canQOl«  boweveri  overlook  all  the  oircamBtanoeB  of  this  T.  T.  1858. 

Qhm^'b  Beach 

0Me»  aor  disregtrd  ell  the  authorities  which  ]aj  down  the  rale,  how     , ' 

far  en  attornej  is  liable  for  negligence.    The7  all  come  to  tbia,  that  ^^ 

•aoh  caae  muM^  to  a  certain  degree,  depend  upon  iti  own  circnm*     mubpht. 
■tancea.    Here^  it  doee  not  appear  that  the  plaintifl^  either  originally 
or  in  the  eoorse  of  the  loan,  atipnlated  for  or  stated  that  be  was 
deairona  to  haye  the  security  of  a  mortgage,  which  would  have 
reUered  him  from  the  risk  and  danger  arising  from  trusting  to  a 
aecnrity  which  must  depend  upon  the  affidavit  being  duly  regis- 
tered i  on  the  contrary,  a  mortgage  was  objected  to  on  account 
of  the  expense.     Again,  the  party  is  called  upon  to  furnish  the 
defendant  with  a  description  of  the  parties  to  the  judgment ;  and 
accordingly,  a  description,  which  was  supposed  to  be  that  of  the 
parties  at  the  time,  was  given  and  taken  down  in  writing.     Well, 
we  find  that  the  warrant  of  attorney  executed  on  this  occasion 
expresses  that  there  shall  be  a  stay  of  execution  for  a  certain  time, 
which  dearly  shows  that,  in  the  first  instance,  the  plaintiff*  was 
desirous  not  to  have  a  mortgage  as  bis  security,  but  to  have  a 
judgment  with  a  stay  of  execution;  he  is  willing  to  trust  to  that 
security,  which  must  depend  for  its  efficiency  as  a  charge  upon  land 
upon  the  affidavit  being  duly  registered;  and  the  attorney  does 
seem  to  have  thought,  according  to  the  best  of  bis  judgment,  and 
according  to  his  notion  of  the  requirements  of  the  Act  of  Parlia- 
ment, that  if  the  affidavit  complied  with  the  description  furnished 
to  him  by  the  parties,  that  he  would  have  discharged  the  duty 
with  which  be  was  intrusted  by  them.    Being  thus  called  upon 
to*  cany  out  what  appeared  to  him  to  be  the  intention  of  the  parties, 
and  being  required  to  do  so  immediately  and  without  delay,  he 
proceeds,  according  to  his  conception  of  this  Act  of  Parlisaient,  to 
prepare  the  affidavit  according  to  the  instructions  which  the  parties 
gave  him,  and  in  order  to  carry  out  the  objects  which  they  had 
in  view  of  avoiding  expense,  and  completing  the  transaction  as 
quic^y  as  possible,  by  a  judgment  registered  as  a  mortgage.    In 
doing  so^  bowever,  he  makes  a  aoastake.    Now,  what  do  aU  the  casss 
say  upon  this  subject  ?    They  say  this ;  a  mere  error  of  judgment, 
a  mere  mistake  upon  a  point  of  law,  will  not  render  an  attorney 
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T*  T.  1858.  liable;  that  doM  not  amount  to  eras$a  negUgemUa,    In ilie  preot 

^iHMN't  BMCh 

instance,  there  was  no  usual,  accustomed  or  settled  form  of  affidiTi; 
no  judicial  decision  which  had  put  the  matter  at  rest,  as  to  vk 
was  a  sufficient  affidavit  in  compliance  with  the  requisitioDs  of  tlik 
Act.    The  case  therefore  is  very  like  those  cases  decided  upon  tlu 
Annuity  Acts  in  England,  before  anything  was  settled  as  )to  tk 
mode  of  registering  the  memorial  of  an  annuity  grant.    In  those 
cases,  the  attorney  having  registered  the  memorial  in  a  nuooer 
which  subsequent  decisions  declared  to  be  insufficient,  he  was  yd 
not  to  be  liable  for  the  mistake  so  made  by  him.    Here,  there  ii 
no  settled  form,  as  there  was  in  the  Scotch  case  (a),  where  tk 
attorney  having  received  instructions  to  prepare  a  heritable  bond, 
for  which  there  was  a  usual  and  settled  form,  deviated  from  tb 
form.    See  also  what  Lord  Mansfield  says,  in  the  case  of  PHi  r. 
Yalden  (6),  **  That  in  that  case  the  attorneys  were  not  soswenbk 
''for  the  mistake  they  had  made^  they  not  appearing  to  have  beei 
**  grossly  negligent,  or  grossly  ignorant,  or  intentionaUy  blameabk; 
*'  they  might  not,  and  probably  did  not,  know  that  the  point  of  lir 
"  in  quesUon  was  settled.    The  words  of  the  Act  are  not  so  explicit 
''  as  to  direct  them  clearly •**    Upon  the  whole  of  this  case,  therefor 
we  think  that  we  have  not  any  ground  for  saying,  in  aocorduKe 
with  the  authorities,  that  this  is  a  case  of  enuMa  negligenHa,  ^ 
which  the  defendant,  as  an  attorney,  should  be  made  liable.  This 
is  the  point  for  our  consideration  s  and  it  comes  really  to  the  ^ 
tion,  what  is  the  rule  of  law  applicable  to  such  cases  as  the  preseot' 
We  are  of  opinion  that  the  rule  is  this,  in  order  to  render  an  ttto^ 
ney  liable,  you  must,  having  regard  to  all  the  circumstances,  m^ 
out  a  case  of  crassa  negligentia  against  him.    In  the  present  cu^ 
we  think  that  there  are  circumstances  which  preclude  us  iromssyios 
that  it  is  a  case  of  erassa  negligentia. 

Cbamptor,  J. 

I  just  wish  to  add  this,  that  I  am  entirely  of  the  same  opioion 
with  my  Loud  Chikf  Justice.    I  think  the  Act  of  ParliasDeot 

(a)  SttvenBon  v.  Rowand  (2  Dow.  ft  CI.  104). 
{h)  4  Burr.  2000,  2001. 


COMMON  LAW  REPORTS.  31 L 

cannot  bear  the  oonBtmction  contended  for  by  the  Counsel  for  the  T.  T.  1858. 
defendant.  It  appears  to  me,  that  the  words  of  specification  all  point  ^'^  ' 
to  matters  which  ought  to  be  inserted  in  the  affidavit,  and  have  a 
much  more  extended  signification  than  that  contended  for  by  Serjeant 
Deasy  and  Mr.  Clarke.    It  is  most  material  that  the  designation  of 
the  party  against  whom  the  judgment  mortgage  is  to  be  obtained 
should  be  stated  with  precision  and  accuracy.    In  this  case,  there 
was  no  judgment  entered  up  at  all  at  the  time  of  the  transaction  in 
question.    The  parties  have  a  meeting,  and  a  discussion  ensues  as 
to  whether  the  security  shall  be  by  way  of  mortgage,  or  by  a  judg- 
ment to  be  registered  as  a  mortgage,  pursuant  to  the  provisions  of 
this  Act  of  Parliament.    The  parties  on  both  sides  require  that  no 
expensive  proceedings  shall  be  taken ;  and  they  are  quite  satisfied 
that  the  security  shall  be  a  judgment  registered  as  a  mortgage. 
WeU,  what  occurs  ?    A  mistake  is  made  by  both  parties,  although, 
at  the  same  time,  I  must  say  that  there  was  some  neglect  on  the 
part  of  the  attorney,  in  not  more  particularly  inquiring  as  to  the 
person  against  whom  the  judgment  was  to  be  obtained ;  yet,  in  my 
opinion,  that  does  not  amount  to  erassa  negligeniia — ^to  that  gross 
or  culpable  neglect  for  which  the  attorney  is  to  be  made  liable.    It 
is  by  no  means  easy  to  draw  the  border  line  of  that  gross  description 
of  negligence  which,  for  want  of  an  appropriate  English  word,  has 
been  denominated  erassa  negligentia.    Upon  the  whole,  therefore, 
my  distinct  opinion  is,  that  the  construction  of  this  Act  of  Parlia- 
ment contended  for  by  Mr.  Lane  and  Mr.  Sullivan  is  the  true  one* 
That  there  has  been  some  negligence  on  the  part  of  the  attorney, 
there  can  be  no  doubt ;  but  it  is  not  that  erassa  negligentia  which 
renders  him  liable  at  the  suit  of  a  client  who  has  suffered  by  the 
error  into  which  he  has  unfortunately  fallen.* 

O^Bbixn,  J.,  concurred. 

•5ce2l&22  Ftc.,  a  105. 
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THB  WATEBFOBD  AND  KILKBNNT  RAILWAT  00. 


Where  a  maa.  Ajcviov  ag«n8(  a  Bailway  Company,  for  f  njiiHes  oamed  b^  a  tna 

aerrants  com-  nmaiog  against  the  p1ainti£ — CcMnt ;  that  the  MendanU,  befai 

chai^     their  ^^^  ^^  ^^^  ^"^^  ^^  ^^  eommitttttg  of  the  grievaiMMs  hereinafter  neih 

nof  Miiiself  ^  ^ontd^  were  the  ownen  and  proprietors  of  a  certain  Railway,  to  wit, 

d^f^t^C^is  ^^  Waterford  and  Kilkenny  Railway,  and  of  oertain  looonotm 

not  liable  for  engmca  and  carriages  used  by  ibem  in,  upon  and  doog  the  tiH 

Bioned  to  RsiB way ;  and  the  said  plainCat;  on  the   19th   day  6i  Kbr» 
one  eerrant 

through  the  her  1856,  at  tiie  reqvest  of  tiie  said  Company,  became  and  wv  t 

negligence 

of  another,  if  hired  iafaovrer  of  the  said  Company,  to  work  for  the  said  CompifiTf 

they  are  at  the  - ,    |. 

same  time  en-  io  *nd  upon  the  said  Railway,  for  certain  ressonsMe  rewani  lo  uH 

o^Lon'^^aer^  behalf ;  and  llieraapon  it  became  and  was  the  dnty  of  th«  wi 

common^  enu  Company  to  fise  doe  sad  proper  care  and  skill  in  and  shoot  tk 

ployment :—  condiieting,  managing  and  directing  the  said  locomotive  engisei  ok 

And,  there- 
fore, where  the  carriages  in,  upon  and  akmg  the  said  Railway ;  yet  the  said  Comi^, 
ElaintifT,    a  . 
ired  labourer  BOt  regarding  their  duty  in  that  behalf,  on  the  sud  19th  saj « 

Company,  Novento:  18M,  did  not  use  4«e  and  proper  care  and  AifliDi>^ 

upon  the  Biai^  ateat  e  certain  locomotive  engine  and  carriages  used  by  tuA  Coa- 

Jwd  ^  one  P""^^  "'  ^'^^  ^^  ^^^  ^^  ^^  Railway,  hnt  then  ttxkmM 

^^8    ^8  ^"^  "^  ^  negligently  and  unskilfnliy  conducted  themsdvea  b  «! 

ranning  a|boB(  ^M  condnctiM,  managing  and  directing  the  ssSd  loeoBWtiif 

affainst    nun,  «^             «=»    «=»                         » 

wtiich  train  engine  and  carriages  along  the  said  Railway,  that,  by  leasoa  a 

wae  guided  by  «             o                                 <                  * 

other8  of  the  such  want  of  care  and  sUH  of  the  said  Company,  the  s^d  loeooMtift 

Company's  y 

serrante,  who  engine  and  carriages  were  driven  and  impelled  against  the  a» 

competent   to  plaintiff  with  great  force  and  violence,  whiUit  he,  tiie  ssid  fUatit 

^iS^^  was  of  right  and  lawfully  in  and  upon  the  said  Railway,  snd  engaged 

Company  was  '^^  ^^^  about  the  work  and  business  of  the  said  Company,  as  sk^ 

not  m^le   to 

the  plaintiff  for  the  injury  which  he  had  sustained. 

It  is  the  duty  of  serrants,  both  as  regards  the  Interests  of  their  employer  and 
their  own  safety,  by  the  exercise  of  ordinary  care  and  caution  to  prevent  and  aroid 
aoddent 
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laboarer  as  aforesaid,  whereby  and  by  reason  of  the  premises  the  T.  T.  1858. 
said  plaintiff  was  grievously  wounded  and  injured;  and  also  by     ^    ^    »■> 
reason  of  the  premises  became  sick,  and  suffered  great  pain  and  ^ 

anguish,  and  was  confined  to  his  bed  for  the  space  of  one  month,  watebfobb 
and  has  also  ever  since  been,  and  still  is,  very  much  weakened  and     vix^kennt 
broken  in  health,  constitution  and  bodily  strength,  whereby  and  by     bailwat. 
reason  whereof  he  is  deprived  of  the  opportunities  and  means  of 
earning  and  acquiring  the  usual  gains  and  profits  from  his  manual 
labour,  which  theretofore  he  was  in  the  habit  of  earning  and  acquir- 
ing, and  but  for  the  premises  would  still  continue  to  earn  and 
acquire ;  to  the  damage  of  the  said  plaintiff,  &c. 

Defence ;  that  the  grievances  complained  of  in  the  said  summons 
and  plaint  happened  to  the  plaintiff,  and  the  said  locomotive  engine  and 
carriages  in  the  plaint  mentioned  were  driven  and  impelled  against 
the  plaintiff,  as  in  the  said  plaint  stated,  not  through  the  want  of 
care  and  skill  of  the  defendants,  but  solely  by  and  through  the 
carelessness,  negligence,  unskilfulness  and  default  of  the  servants  of 
the  defendants,  who  were,  before  and  at  the  time  of  the  committing 
of  the  said  grievances,  employed  by  the  defendants  in  and  about  the 
management  and  care  of  the  said  Waterford  and  Kilkenny  Railway, 
and  the  sidings  connected  and  communicating  therewith,  and  who 
at  the  same  time  had  the  giiidance,  conduct,  directing  and  manage** 
ment  of  the  locomotive  engine  and  carriages ;  and  by  and  through 
the  want  of  due  care  and  attention  on  the  part  of  the  said  servants, 
and  not  by  or  through  any  other  negligence,  unskilfulness,  default 
or  want  of  due  care  and  attention :  and  the  defendants  aver  that  the 
said  Railway  and  sidings,  and  the  said  locomotive  engine  and 
carriages,  were,  before  and  at  the  said  time  respectively,  under  the 
management,  care  and  guidance,  conduct,  government  and  direction 
of  the  servants  of  the  defendants,  and  no  other  person  or  persons, 
and  that  the  said  several  servants  were  then  severally  fit  and  com- 
petent persons  to  have  the  management  and  care  of  the  said 
Railway  and  sidings,  and  to  have  the  management,  guidance,  con-  * 
duct,  government  and  direction  of  the  said  locomotive  engine  and 
carriages  respectively,  as  the  plaintiff  before  and  at  the  time 
well  knew :  and  the  defendants  further  aver  that  the  said  careless- 

VOL.  8.  40  L 
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T.  T.  1858.  nefls,  negligence  and  nnakilfulnefle,    and  want  of  due  care  ifid 

« ^..^     attention  of  the  said  serTants  of  the  defendants,  at  the  said  tm» 

and  always,  were  wholly  unauthorised  by  the  defendants,  snd  were 

wATBBFonn  entirely  without  the  leave  and  license,  knowledge,  aaoctun  or 
»,«».«. w    consent  of  the  defendants. 
BAiLWAT.         Demurrer  to  this  defence.* 


Jan,  22.  The  Case  was  argued  in  Hilary  Term   1868,  by  F.  SnUtk  ud 

D.  Lynch  in  support  of  the  demurrer,  and  by  C  H.  Tan^  asd 
J.  E,   Walsh,  contra.^ 


June  1. 


The  Court  now  directed  the  case  to  be  re-argned  by  one  Coiusel 
on  each  side,  and  called  upon— 

C.  H.  Taiufy^  in  support  of  the  defence. 

The  question  in  this  case  is,  whether  the  servants  of  acommgo 
master  are  answerable  for  each  other's  acts  ?  The  principle  vpa 
which  a  master  is  liable  to  strangers,  for  the  acta  of  his  wrmts, 
doea  not  touch  the  present  question.  That  liability  is  in  the  mtuR 
of  tort,  is  founded  upon  public  policy,  and  depends  upon  the  oixiB 
'*  reipandeai  st^periar,**  because  there  cannot  be  a  oontnet  witii 
strangers ;  but  the  master's  liability  and  obligations  in  respect  of  lie 
servants,  inter  m,  depend  upon  contract  In  the  present  case  to 
is  no  express  contract;  and  if  the  other  side  be  right  in  the  irv^ 
ment,  that  an  implied  contract  arises  from  the  relation  snbsistiif 
between  the  plaintiff  and  defendant,  the  result  would  be  tbtt,  if 
a  master  has  several  servants,  he  is  responsive  for  an  injury  cansed 


*  NoTB. — ^The  foHowiiig  points  of  demufrer  were  asrigned : — Sifst ;  ti»  ^e^ 
raiaes  an  immaterial  laane,  as  it  is  immaterial  whether  or  not  the  said  8emn6,a 
the  committing  of  the  said  grievancea  in  the  plaint  mentioned,  were  whoBy  « '^ 
an  nnsnthorised,  or  did  the  same  entirely  or  at  all  withont  the  leave  or  ficsft 
knowledge,  aanetioii  or  eonaent  of  the  defendaati^  as  in  the  said  deftnes  ra- 
tioned. 

Secondly ;  that  it  is  immaterial  to  the  plaintiff  and  his  said  canae  of  comi^ 
whether  or  not  the  said  aenranta  of  the  detadanta  yen  aetenJly  fit  aod  emf^ 
persons,  as  in  the  said  defence  mentioned,  and  whether  or  not  the  plaintiff  lae« 
the  alleged  fact  that  the  said  serrants  were  snch  fit  and  competent  penoos. 

Thirdly;  that  it  is  not  aTerred  by  the  defence,  that  the  said  aamati  ^^ 
defendanta  wilfnlly,  designedly  or  malidonsly  dxoTe  or  impeUed  the  said  csgo< 
and  carriages  against  the  said  plaintiff,  and  wilfully,  designedly  or  msliaossl^ 
forbore  to  exercise  due  care  and  attention  abont  the  said  Bailway  and  sidings- 
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to  tny  one  of  them  by  the  act  of  any  other  of  them.    Bat,  on  the  T.  T.  1858. 

contrary,  the  contract  which  the  haw  implies  ia,  that  the  servant     « , ' 

undertakes  his  employment  subject  to  all  the  ordinary  risks  of  the  ^ 

service ;  and  this  includes  the  risk  of  negligence  on  the  part  of  a  watsbvokd 
fellow-servant,  whenever  he  is  acting  in  discharge  of  his  duty  as  the    KZLKxrar 
servant  of  him  who  is  the  common  master  of  both :  Huiehinsan  v.    bailwat. 
The  Yorkj  Neweasile  and  Berwick  Bailway  Co,  (a).  In  Stymour  v. 
Maddox  (6),  the  duty  of  the  master,  the  owner  of  a  theatre,  to  light 
the  stage  floor  sufficiently,  and  to  fence  a  hole  in  it,  was  expressly 
averred,  and  a  breach  of  it  laid  in  the  declaration;  but  Lord 
Campbell,  C.  J.,  says  :-«"  The  duty,  a  breach  of  which  is  laid,  does 
«<  not  arise  from  the  particular  facts  stated  in  tiie  dedaration,  nor 
**/rom  the  general  rehuian  of  master*  and  servant'*  (e).    It  is  in 
the  power  of  the  servant  to  enter  into  an  express  contract  with  the 
master,  if  he  thinks  fit*—- [Febbin,  J.    Suppose  the  injury  is  caused 
by  the  negligence  of  the  master  himself  ?]•— In  that  case  the  master 
himself  is  liable :  Vose  v.  The  Lancashire  and  Yorkshire  Baifway 
Comj^ny  (d) ;  but  even  in  that  case  Pollock,  G*  B.,  says  :-*-'*  In  my 
''opinion  we  ought  to  be  extremely  cautious  not  to  relax  the  rule 
originally  laid  down  in  this  Court,  that,  with  respect  to  servants  in 
a  common  employ,  the  master  cannot  be  made  answerable  for  an 
injury  caused  to  one  servant  by  the  negligence  of  another.    Few 
'*  rules  of  law  are  of  greater  practical  importance.    The  law  must 
<<  have  been  the  same  long  before  it  was  enunciated  in  this  Court 
''  in  the  case  of  Priestly  v.  Fowler  **  («).     The  leading  case  on  this 
snbject  is  Priestly  v.  Fowler  ;  in  which  the  declaration  stated  that 
the  defendant,  having  directed  the  plaintiff  as  his  servant  to  carry 
goods  ib  a  certain  van,  it  became  the  defendant's  duty  to  take  care 
that  the  van  was  in  a  proper  state  of  repair;  and  the  plaintiff  com- 
plained of  an  injury  arising  from  an  imperfection  in  the  van;  but 
it  was  held  that  the  action  did  not  lie.     That  case  has  been  followed 
and  upheld  in  all  the  subsequent  cases :  Shipp  v.  Eastern  Counties 

(a)  5  Exch.  343 ;  8.  C,  0  Bailw.  Gas.  680;  19  Law  Jour.,  Ezch.  296; 
U  Jar.  837. 

(6)  16  Q.  B.  326;  8.  C,  15  Jar.  723;  20  Law  Jour.,  Q.  R,  327. 

(e)  p.  330. 
(<0  2  H.  ft  N.  728,  784 ;  8.  C,  4  Jour.,  N.  S.,  364 ;  27  La^  Joiur.,  Bxch.,  249. 

(e)  3  M.  &  W.  I. 
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T.  T.  1858.  Sailway  Compat^(a)',  Tarrant  t.  WM(b).    It  is  the  dutyii 

QMMii'f  Beneh 
s ^ ,     the  master  to  use  reasonable  care  in  selecting  competent  serrtnu; 

^^  and  the  defence,  in  the  present  case,  avers  that  the  servants  vm 

WATSRFOBD  severally  fit  and  competent  persons :  Wigmore  v.  Jay  (e) ;  Wig^iS 

xiLKBHNT    ^*  ^^^  (^^ '  ^^99  y»  The  Midland  Railway  Co.  (e). — [Lefeot,C.  J. 

BAIL  WAT.  Has  a  servant  who  is  injured  no  remedy  ?] — He  can  maintain  an 
action  against  his  fellow*servant :  Farweil  v.  T%e  Boston  and  Wor- 
eeMter  Railroad  Corporation  (f).  It  is  not  material,  as  will  be 
argued  on  the  other  side,  that  the  servant  who  Is  injured,  and  tbe 
servant  by  whom  the  injury  is  caused,  should  be  engaged  in  tU 
same  identical  employment.  In  Hutchinson  v.  T%e  Yorkj  Newcadi 
and  Bertoieh  Railway  Company  (^),  the  plaintiff's  husband,  vb 
was  a  servant  of  the  defendants,  and  travelling  in  one  of  their  tim. 
was  killed  by  a  collision  with  another  of  their  trains ;  and  it  was 
urged  that  the  principle  established  by  Priestly  y.  Fowler  did  nc. 
apply,  because,  even  admitting  that  the  defendants  were  not  liible 
for  the  negligence  of  their  servants  who  were  managing  the  train  is 
which  the  deceased  was  travelling,  yet  there  could  be  no  principis 
exempting  them  from  liability  for  the  acts  of  their  servants  who  vsc 
managing  the  other  train,  and  therefore  were  not  engaged  in  > 
common  act  of  service  with  the  deceased ;  but  Alderson,  B^  v^o 
delivered  the  judgment  of  the  Court,  says,  in  reference  to  tiui 
argument,  *'  We  do  not  think  there  is  any  real  distinction  betva:& 
the  two  cases  "  (A). 

D.  Lynchj  for  the  demurrer. 

It  must  be  admitted  that,  at  Common  Law,  this  action  woaid  lie 
against  strangers  ;  and  is  it  then  to  be  said  that  the  plaintiff  is  to  be 
excluded  from  that  protection  which  is  extended  to  strangers  ?  Tbe 

(a)  9  £xch.  223. 
(6)  18  C.B.  797;  a  C,  25Law  Jour ,  C.  P.,  261. 
(c)  5  Exch.  354;  8.  C,  14  Jur.  837;  19  Law  Jour.,  Exch..  800. 
(cO  11  Exch.  832 ;  S.  C,  2  Jur..  N.  S.,  955 ;  25  Law  Jour.,  Exch.  18S. 
(e)  1  H.  &  N.  773 ;  S.  C,  3  Jur.,  N.  S.,  395 ;  26  Law  Jour.,  Exch.,  171. 
(J)  4  Metcalfe's  Amer.  Bep.  49 ;  cited  Storeg  on  Agemy,  2nd  ed.,  567- 
is)  Supra.  (^j  p.  352. 
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defence  alleges  that  the  injury  was  caused  to  the  ptainiiff  by  the  T.  T.  1858. 

negligence  of  the  defendant's  servant*,    A  distinction  is  thus  taken      v-*^ 

m'bnibt 
between  the  employment  of  the  plaintiff  and  of  the  servants  of  the  ^^ 

Company,  and  it  does  not  therefore  appear  by  the  defence  that  the  watbbford 

AND 

plaintiff  was  a  servant  of  the  Company.    But  even  if  it  did  appear    joijKBfniY 

that  there  was  a  common  service  between  the  servants  of  the    bailwat. 

Company,   by  whose  negligence  the  injury  was  caused,  and  the 

plaintiff,  that  will  not  bring  the  defendants  within  the  principle  of 

the  cases  which  are  relied  upon  on  the  other  side,  because  there  is 

no  averment,  in  the  present  defence,  of  a  common  employment. — 

[Crampton,  J.    In  fact  you  say  there  must  co-exist  a  community 

of  service  and  a  community  of  employment,  and  that  that  does  not 

appear  in  this  case  ?]— Yes,  there  should  have  been  an  averment  of 

a  common  duty  both  on  the  part  of  the  plaintiff  and  of  the  servants 

of  the  Company.     That  principle  pervades  all  the  cases  which  have 

been  cited  on  the  other  side.    According  to  the  plea  in  the  present 

case,  the  employment  of  the  plaintiff  may  have  been  a  mere  casual 

employment.     Suppose  a  glazier  had  been  employed  to  put  in  a 

pane  of  glass  in  a  window  at  the  Railway  station,  and  the  train, 

through  gross  negligence,  had  been  suffered  to  run  up  to  the  window, 

and  to  injure  him,  could  it  be  contended  that,  because  he  was  at 

that  moment  in  the  employment  of  the  Company,  he  was  therefore 

precluded  from  recovering  damages  in  an  action  for  the  injury,  and 

that  he  was  beyond  the  protection  which  the  Common  Law  extends 

to  every  stranger  ?     Suppose  again  the  case  of  a  master  employing 

persons  to  carry  on  different  trades  in  different  places ;  because  it 

happens  that  there  is  a  common  service,  is  that  to  create  the  exemp* 

tion  from  liability  ?     The  true  principle  to  be  found  in  all  the  cases 

is  this — ^that  to  create  the  exception  there  must  be  one  common 

employment,  entailing  upon  the  servants  one  common  duty,  which 

cannot  be  split  up  between  them,  so  as  to  say,  so  much  of  the  duty 

belongs  to  one,  and  so  much  to  another. — [Lsfbot,  C  J.    Was  not 

the  plaintiff  in  the  present  case  as  much  in  a  common  employment 

as  the  plaintiff  in  Hutchinson  v.  The  York^  Newcastle  and  Benoich 

Bailway  Campat^  ?  (a).  The  principle  which  you  contend  for  is 

(a)  Swpra* 
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T.  T.  1668.  mo6t  important,  aod  would  go  really  to  the  good  mbm  of  the  thing, 

■  -  ■  y  ■    *     if  yoa  could  sustain  it  J 

M^HIBT 
v. 
WATBBFOBD  Lb»OT,  C.  J. 

KUiXSNinr        ^^  ^  ^^  ^^^  ^^  ^^  impossible  to  distinguish  this  case  sub- 
[sail WAT.    stantially  from  the  authorities  which  have  been  cited  at  the  Bar 
upon  the  part  of  the  defendants.    Those  authorities  hsYC  gone  to 
a  great  length  in  exempting  the  master  from  liabilit  j  in  respect 
of  injuries  caused  by  one  of  his  servants  to  a  fellow-serranty  in  those 
cases  where  what  is  called  community  of  service  or  community  of 
employment  is  found  to  exist.     Wb  do  not  say  that  community  of 
employment  (that  is,  the  being  engaged  in  the  identical  work  in 
the  course  of  which  the  accident  occurred)  is  to  be  found  in  all  the 
cases ;  on  the  contrary,  in  some  of  the  cases,  instead  of  a  common 
employment  upon  the  same  identical  work,  there  was  only  a  general 
community  of  employment;  yet  the  same  rule  has  been  applied 
to  the  latter  class  of  cases  as  well  as  to  the  farmer.     We  cannot 
therefore  say  that^  in  the  present  case,  there  was  not  that  extent 
of  community  of  employment  and  community  of  service  which,  at  all 
events,  brings  it  within  the  authority  of  those  cases  in  which  a 
general  community  of  employment  has  been  held  to  be  quite  suffi- 
cient to  exonerate  the  master  from  this  liability.    Taking  the  pUiint 
and  defence  together,  there  is  strong  ground  for  holding  that  the 
plaintiff  brings  himself  within  the  meaning  of  the  rule ;  he  is  in  the 
employment  of  the  Company,  working  on  their  Railway  at  the  very 
time  when  this  accident  occurs ;  and  whatever  good  sense  is,  upon 
consideration,  to  be  found  in  the  rule,  in  the  abstract,  as  it  has 
been  laid  down,  it  strikes  me  at  all  events  as  a  reasonable  principle, 
that  it  is  a  duty  which  an  employer  may  well  be  supposed  to  expect 
from  all  persons  who  are  employed  by  him,  that  their  best  efforts 
shall  at  all  times  be  exerted  for  his  benefit    To  apply  that  principle 
to  the  present  oajBc :  it  may  be  said,  was  it  not  the  duty  of  all  the 
labourers  employed  upon  these  Railway  works  to  guard  against  the 
oceurrence  of  any  accident  to  themselves— to  take  care  that  the 
trains  should  not  be  imperilled  by  running  against  th^ir  tools  ot  the 
like  ?    Was  it  not  their  duty,  both  as  regards  the  interest  of  their 
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employers  and  their  own  safety,  to  avoid  exposing  either  the  trains  T.  T*  1858. 

or  themselves  to  accident  by  their  negligence?     Was  not  this  an     v ' 

ordinary  care  and  caution  which  they  were  bound  to  exercise?  ^^ 

Under  all  these  circumstances,  and  without  saying  what  qualifl^  watbbfobd 
cation  it  may  be  found  necessary  in  the  course  of  experience  to    jojXEmr 
impose  upon  the  rule  hitherto  laid  down,  we  are  not  now  called    railway. 
upon  to  say  that  the  present  case  either  goes  Seyond  or  falls  short 
of  the  cases  which  have  been  already  decided  upon  similar  questions. 
We  must  therefore  overrule  this  demurrer,  and  hold  that  this  case 
is  within  the  principle  of  those  cases  which  have  been  cited,  and 
that  the  defendants  are  exempted  firom  this  liability. 

Cbamptoh,  J. 

I  entirely  concur  in  the  opinion  of  my  Lord  Chhef  Justice.    I 
think  this  case  cannot  be  distinguished  in  principle  from  those  which 
have  been  decided,  from  the  case  of  Priesify  v.  FowUr  down  to  the 
present  year ;  they  all  affirm  the  same  principle.    It  may  be  that 
this  principle,   which  is  here  contended   for  by  the  defendants' 
Counsel,  is  not  very  old  as  a  rule  of  our  law ;  but  the  question  for 
OS  is,  must  we  not  follow  the  rule  which  we  find  in  the  cases  which 
have  been  cited  ?    What  then  is  the  principle  to  be  extracted  from 
these  cases  ?    It  is  that  which  has  been  laid  down  by  the  Counsel 
for  the  defendants ;  namely,  where  the  master  is  not  personally  in 
any  default,  and  an  accident  occurs  by  the  negligence  of  his  servants, 
by  which  one  servant  out  of  two  or  more  in  his  employment  is 
injured,  the  master  is  not  liable,  provided  the  servants  are  in  the  same 
service,  and  in  the  same  employment,  at  the  same  moment  of  time  when 
the  accident  occurs.  They  must  be  in  the  same  service,  and  they  must 
be  at  the  particular  time  in  his  common  employment,  in  order  to 
make  the  master  liable ;  and  laying  down  the  rule  thus,  that  a  common 
service,  and  a  common  employment  at  the  time  of  the  acddent,  are 
requisite  In  order  to  avoid  the  liability  upon  the  part  of  the  master, 
you  reconcile  all  the  cases  upon  the  subject;  and  then  the  only 
question  is,  whether  or  not  the  present  case  comes  within  that  rule  ? 
Nothing  can  be  more  plain  than  that  it  does.     The  plaintiff  here 
was  a  labourer,  hired  to  work  for  the  Company,  and  being  a  servant 
of  the  Company,  it  matters  not  for  what  period  of  time  he  was 
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T.  T.  1858.  employed.     The  plaintiff  avers  that  the  injury  happened  to  him 

w—v'— -^     through  the  negligence  of  the  defendants.  The  defendants,  however, 

admitting  that  the  accident  did  occur,  say  that  it  did  not  occur 

WATBRFORD  through  their  negligence,  hut  that  it  occurred  through  the  negligence 

^  , of  some  of  their  other  servants,  who,  nevertheless,  were  fit  and 

RAILWAY,  competent  persons  to  discharge  their  duties.  Here  then  we  have 
the  plaintiff  and  these  other  persons,  who  were  fit  and  competent^ 
together  in  the  same  service.  But  besides  this,  which  is  most 
material,  we  have  them,  as  shown  by  the  pleadings,  employed  upon 
the  same  Railway,  in  the  same  service,  at  the  same  moment  of  time. 
What  further  is  required  ?  This  case  seems  to  me  to  fall  within  the 
principle  of  the  case  where,  through  a  workman's  negligence,  a 
brick  fell  from  the  top  of  a  tower  upon  a  workman  below,  who  was 
in  the  same  employment,  but  was  not  occupied  in  doing  the  very 
same  piece  of  work  as  the  workman  from  whose  hands  the  instru- 
ment which  caused  the  injury  fell:  Wiggeti  v.  Fox  (a).  Under  these 
circumstances,  it  is  my  opinion  that  this  demurrer  should  be  overruled. 

Fbrrin,  J. 

I  cannot  see  the  reason,  the  principle  or  justice  of  the  authorities 
which  have  been  cited.  But  those  authorities  have  been  decided ; 
and  the  present  case,  in  my  opinion,  falls  within  the  ambit  of  those 
decisions.  Without  saying  anything,  therefore,  upon  the  justice  of 
those  authorities,  I  think  that  this  case  falls  within  the  principle 
which  is  now  held  to  be  the  law  as  ruled  by  a  number  of  cases, 
and  I  am  therefore  of  opinion  that  this  demurrer  must  be  overruled. 

O'Brien,  J. 

I  quite  concur  in  the  judgment  of  my  Lord  Chief  Justice  and 

the  other  Members  of  the  Court ;  and  however  hard  the  rule  may  be, 

it  is  impossible  to  distinguish  the  present  case  from  those  which 

have  been  cited,  particularly  the  case  of  HfUehin»on  v.  The  York^ 

Newcastle  and  Berwick  Railway  Company, 

Demurrer  overruled. 

(a)  Supra. 

KoTB.— See  The  Barton* m  Hill  Coal  Co,  y.  Reid  (4  Jur. ,  N.  S.,  767,  Dom.  Pjroc.), 
and  The  Barton'^  Hill  Coal  Co.  y.  M'Chart  (4  Jiir.»  N.  S.»  772,  JDom.  iVoc.) 
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T.  T.  1858. 


THE  HIBERNIAN  MINE  COMPANY  r.  TUKE  * 


June  5. 


Action  for  tolls  and  duties. — The  plaint  in  the  first  connt  stated,  Bj  the  32  G. 

that   the   defendant   was  indebted  to  the  plaintiffs  in  the  sum  of  The  Hibernian 

-      »_  Mine    Com- 

£3.  7s.  8d.,  raonej  payable  by  the  defendant  to  the  plaintiffs,  for  panj,     which 

divers  tolls  and  duties,  due  and  of  right  payable  by  the  defendant  to  inoorpor^edf 

the  plaintiffs,  in  respect  of  the  vessel  or  ship  of  the  defendant  called  JJ^  to™open 

the  E.  T.,  which  entered  the  port  or  harbour  of  Arklow,  drawing  ^^har£>^of 

more  than  fi\Q  feet  of  water  on  seven  several  days,  to  wit,  &c. ;  and  -^^l®^*  ,  In 

"^  '  oonadenition 

which  said  vessel  then  and  there  drew  more  than  five  feet  of  water,  ^f  ^«  e™nse 

and     risk    in 

being  at  the  rate  of  two  pence  per  ton  upon  every  ton  of  the  tonnage  making    and 

main  tuning 

of  the  said  ship  or  vessel  of  the  defendant,  called  the  E.  T.,  for  sach  harbour, 

the   Company 

every  time  the  said  ship  or  vessel  entered  the  said  port  or  harbour  was    thereby 

f  .    , ,  authorised, 

ot  Arklow.  «  ft^ni  tune  to 

The  plaint  also  contained  similar  counts  in  respect  of  other  vessels.  alltimMthere^ 

Defence ;  that  the  vessel  called  E.  T.  did  not,  on  the  occasions  r^,',  J??*  ®^ 
'  ^  a  toll  not  ex« 

on  which  said  tolls  and  duties  are  claimed,  draw  more  than  five  feet  ^'^^^S     28. 

per  ton,  npon 

of  water,  when  entering  the  harbour  of  Arklow.  "  f^^  **«P  or 

other  vessel  en- 

Upon  the  trial,  before  Keogh,  J.,  at  the  Spring  Assizes  at  Wicklow,  tering  the  said 

port    or    har- 
1858,  it  appeared  that  the  plaintiffs  were  incorporated  by  the  32  G,  3,  oour,  drawing 

more  than  five 
c.  24  (/r.),t  and  that  by  the  5th  section  of  that  Act,  they  were  feet  of  water." 

—Held,  that 
the  Act  impofled  the  toll  upon  a  dass  of  vesiela  entering  the  hart>oar,  whose 
ordinary  draught  of  water  exceeded  five  feet,  and  that  a  vessel  whose  ordinary 
draught  exceeded  that  depth  was  not  exempt  from  toll,  although  when  entering 
ti^e  harbour  she  might  not  actuaUy  draw  five  feet. 

Although,  when  an  Act  of  Parliament,  imposing  a  duty  or  toll,  is  equally 
capable  of  two  constructions,  it  is  to  be  construed  so  as  to  relieve,  and  not  to  impose 
a  burden  upon  the  subjects  of  the  realm,  yet,  if  of  the  two  constructions  the  one  is 
reasonable,  and  will  effect  the  object  of  the  Act,  which  the  other  oonstraction  will 
not,  the  former  is  to  be  adopted.  IPer  Lbyrot,  C.J.] 

*  Pbrbin,  J.,  was  in  the  Consolidated  Nisi  Prins  Court. 

fBy  the  32  6. 3,  c  24  (/r.)>  s.  1,  the  Hibernian  Mine  Company  is  incorporated. 
The  2nd  section  i&  as  follows : — '*  And  as  it  would  greatly  tend  to  the  en- 
couragement of  commerce,  and  the  advantage  of  this  kingdom,  the  opening  and 
improving  (the  harbour  of  Arklow,  and  making  a  canal  or  inland  navigation 
from  the  aforesaid  harbour  to  the  Meeting's  Bridge,  near  Bathdrum,  and  extending 
VOL.  8.  41  L 
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T.  T.  1858.  empowered  to  charge  certain  duties  for  every  ship  or  other  vessel 
entering  the  port  of  Arklow,  drawing  more  than  five  feet  of  water. 
That  the  vessel  in  question,  in  ordinary  sailing  trim,  drew  five 
feet  six  inches  of  water ;  but  that  in  order  to  enter  Arklow  harbour, 
it  was  necessary  to  *'  trim  **  the  vessel,  by  bringing  part  of  the 
cargo  to  the  forepart,  so  as  to  diminish  the  draught  of  water  at  the 
stern,  where  the  vessel  drew  the  greatest  depth  of  water,  and  where 


the  same  canal  or  navigatioa  towards  the  Kilkenny  collieries  and  Glenmalnr 
mines :  be  it  enacted,  by  the  authority  aforesaid,  that  the  said  ffibemian  Mine 
Company  shall  stand,  and  are  herebj  inyested  with,  and  hold  and  enjoy  all  and 
singular  the  powers,  pririleges,  adyantages  and  authorities  in  all  things,  for  the 
purpose  of  opening  the  harbour  of  ArUow,  and  canying  on  the  aforesaid 
navigation,  as  were,  before  the  passing  of  this  Act,  vested  in  the  Corporation 
for  promoting  and  carrying  on  an  Inland  Navigation  in  Ireland,  and  as  were 
then  vested  in  the  Company  of  Undertakers  of  the  Grand  Canal,  and  as  were 
vested  in  the  Boyal  Canal  Company,  for  the  purpose  of  enabling  them  to 
cany  on  the  same  navigation,  as,  by  an  Act  passed  in  the  30th  year  of  the  reign 
of  his  present  Majesty,  entitled  '  An  Act  for  the  better  enabling  the  Boyal  Canal 
Company  to  carry  on  and  complete,  the  Boyal  Canal,  finom  the  city  of  Dublin  to 
Tarmonbury  on  the  river  Shannon  ;*  and  further,  that  the  said  Company  be  and 
are  hereby  empowered  and  authorised  to  make  such  navigable  cut  or  cuts,  from 
such  part  or  parts  of  the  aforesaid  line  of  navigation,  up  the  Anghiim  river 
towards  the  collieries,  and  up  the  river  Avonbeg  towards  Bathdrum  and  the 
Glenmalur  mines,  and  open  all  rivers  &c,  in  the  directions  aforesaid,  as  may,  by 
the  said  Hibernian  Mine  Company,  be  judged  neoessaiy  for  canying  on  the  said 
works,  and  supplying  the  said  navigation  with  water." 

By  the  3rd  section,  power  is  given  to  the  Company  to  raise,  by  subscription,  a 
joint-stock  capital,  which,  by  the  4th  section,  is  to  be  divided  into  shares  of  £100 
each. 


The  5th  section  is  as  foUows : — "  And  be  it  enacted  by  the  authority  aforesaid, 
that  in  consideration  of  the  expense,  risk  and  trouble  which  the  said  Company 
shall  be  put  to,  in  making  and  maintaining  the  said  harbour  and  navigation,  and 
the  off  branches  thereof,  it  shall  and  may  be  lawful,  to  and  for  the  said  Companyp 
and  their  successors,  from  time  to  time,  and  at  all  times  hereafter,  to  ask,  demand, 
receive  and  sue  for,  to  the  use  of  the  said  Company  and  their  snooeesors,  the 
several  rates  and  duties  hereinafter  mentioned  (that  is  to  say),  Jor  every  ihip  or 
other  veMel,  entering  the  said  port  or  harbour,  drawing  more  than  Jive  feet  water, 
the  said  Company  shall  be  entitled  to  levy  a  toll  not  exceeding  two  shillings  per 
ton,  and  for  eveiy  boat  or  other  vessel  navigating  the  said  navigation  and  off 
branches,  or  any  part  thereof,  either  upwards  or  downwards,  in  which  any  goods, 
merchandise  or  conmiodities,  or  other  matter  whatever  shall  be  carried,  such  rates 
and  duties  as  the  said  Company  shall  ordain  and  appoint,  not  exceeding  the  sum 
of  two  pence  for  every  mile,  for  and  upon  every  ton  of  the  burden  or  tonnage  of  such 
boat  or  other  vessel ;  or  for  every  ton  weight  on  all  com,  meal,  malt,  flour,  hme, 
limestone,  coal  and  calm,  for  the  purposes  of  burning  lime,  brick,  or  for  house- 
hold purposes ;  and  the  sum  of  four  pence  for  every  other  article  which  shall  be 
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her  draught  was  consequently  measured.    That  when  so  ''trimmed/'  T.  T.  1859. 

the  vessel  did  not  draw  five  feet  of  water ;  that,  according  to  the     ^- — .' > 

evidence  of  the  defendant,  the  necessitj  for  *'  trimming  *'  the  vessel 
arose  from  an  obstruction  or  shifting  bar  at  the  entrance  of  the 
harbour,  on  which  the  vessel,  unless  so  "  trimmed,''  might  strand  or 
be  wrecked ;  and  that  at  neap  tides  there  was  often  not  more  than 
three,  four  or  five  feet  of  water  upon  this  bar ;  but  the  plaintiffs ' 
evidence  suggested  that  the  '*  trimming  "  was  resorted  to  merely  for 
the  purpose  of  bringing  the  draught  of  water  under  five  feet,  so  as  to 
evade  the  plaintiffs '  toll. 

The  defendant  also  produced  witnesses,  who  proved  that  the 
vessel  was  "  trimmed  "  in  the  course  of  fair  and  prudent  seaman- 
ship, and  not  by  fraudulent  design  to  evade  the  toll. 

The  defendant's  Counsel  asked  the  learned  Judge  to  tell  the  jury 
that  if,  bond  fide y  and  for  the  purpose  of  safe  and  proper  navigation, 
the  vessel  was  ''trimmed"  when  entering  the  port  (in  the  mode 
described  in  the  evidence),  so  as  not  to  draw  five  feet  of  water,  they 
should  find  for  the  defendant,  even  though  they  might  be  satisfied 


carried  apwards  or  downwards,  upon  the  said  navigation,  at  the  discretion  of  the 
said  Company ;  and  an  additional  rate,  not  exceeding  two  pence  per  ton,  for 
eveiy  lock  which  shall  be  passed  by  any  sach  vessel,  through  the  oommonication 
of  the  said  navigation." 

The  6th  section  is  as  follows : — "  And  be  it  farther  enacted,  that  the  said 
Company  may,  in  like  manner,  ask,  demand,  receive  and  sue  for,  to  the  use  of 
the  said  Company,  for  each  passenger  in  any  vessel  navigating  upon  the  said 
canal,  any  sum  not  exceeding  two  pence,  for  every  mile  snch  passenger  shall  be 
carried :  provided  that  if,  at  any  time  hereafter,  a  grant  of  money  shall  be  made 
m  pursuance  of  any  Act  or  Acts  of  Parliament  in  this  kingdom,  of  a  moiety  of 
such  sum  or  sums  of  money  as  shall  be  proved  before  the  Commisdoners  of  Public 
Accounts  to  have  been  expended,  which  proof  they  are  hereby  required  to  give 
every  year,  till  the  whole  work  is  completed  by  the  said  Hibernian  Mine 
Company,  in  improvinfz:  the  harbour  of  Arklow,  pursuant  to  their  petition  pre- 
sented to  the  House  of  Commons,  this  Session  of  Parliament,  so  as  that  no  greater 
sum  of  money  shall  be  paid,  on  account  of  this  moiety,  than  the  sum  of  £2500 ; 
that  then,  and  in  that  case,  no  greater  toll  shall  be  taken  on  any  vessel  entering  the 
said  harbour  of  Arklow,  than  three  pence  per  ton,  on  all  coasting  vessels,  and  six 
pence  per  ton  on  all  other  vessels,  together  with  such  wharfage  as  is  allowed  to  the 
Company  of  Undertakers  of  the  Grand  Canal,  by  an  Act  passed  in  the  31st  year 
of  the  reign  of  his  present  Majesty,  entitled  '  An  Act  for  directing  the  further 
application  of  the  sum  of  £200,000,  gi'anted  by  an  Act  passed  in  the  29th  year 
of  his  present  Majesty.' 


t »» 
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T.  T.  1858.  that  the  ordinary  draught  of  the  vesael,  in  her  usual  sailing  triniy 
exceeded  that  depth. 

His  Lordship,  however,  declined  to  do  so ;  but  directed  the  jorj 
to  find  for  the  plaintiffs  if,  on  the  evidence,  thej  were  satisfied  that 
the  vessel,  the  E.  T.,  **  drew  more  than  five  feet  of  water,**  these 
words  to  be  understood  in  their  plainest  and  broadest  sense,  as 
referring  to  her  ordinary  draught  of  water,  even  though,  on  the 
particular  occasions  in  question,  the  vessel  might  have  been  *^  trim- 
med," when  entering  the  harbour,  so  as  not  to  draw  more  than  ^ve 
feet  of  water. 
The  jury  found  a  verdict  for  the  plaintiffs,  for  the  amount  claimed. 

JR.  Amutrong  having,  on  a  day  this  Term,  obtained  a  conditional 
order  to  set  aside  the  verdict,  on  the  ground  of  misdirection. — 

2>.  Lynch  (with  him  Piers  White)  now  showed  cause. 

The  sole  question  is,  was  the  vessel  liable  to  the  toll,  as  entering 
the  harbour  of  Arklow,  drawing  more  than  five  feet  of  water  ?  This 
question  depends  upon  the  construction  of  the  32  G,  3,  c.  24  (/r.), 
s.  5 ;  and  we  submit  that  the  words, "  drawing  more  than  Jive  feet  of 
waJter^  in  that  section  are  intended  to  designate  a  particular  class  of 
vessels.  The  argument  on  the  other  side  must  go  to  this,  that  if,  by 
management,  a  vessel's  proper  and  usual  draught  of  water  can  be 
reduced,  so  that,  at  the  moment  when  she  is  crossing  the  bar  and 
entering  the  harbour,  she  draws  less  than  fkv^  feet  of  water,  she  is 
exempt  from  toll ;  notwithstanding  that  when  she  comes  up  to  the 
quay,  inside  the  harbour,  she  draws  more  than  five  feet  of  water. 
— [He  was  then  stopped  by  the  Court]. 

72.  Amutrong  and  J,  E,  Walsh^  contra. 

The  vessel  was  not  trimmed  fraudulently  to  avoid  the  toll,  but, 
bond  Jide^  and  in  the  course  of  prudent  seamanship,  in  order  to 
enable  her  to  enter  the  harbour  safely.  The  32  G,  3,  c.  24  (/r.), 
s.  2,  imposes  upon  the  plaintiffs  the  duty  of  opening  the  harbour  of 
Arklow ;  and  the  6  th  section,  in  consideration  of  the  expense  which 
the  plaintiffs  would  incur  in  making  and  maintaining  the  harbour, 
confers  upon  them  the  power  of  levying  certain  tolls.     The  words 
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in  the  5th  section,  ^*  drawing  more  than  Jive  feet  of  water^"  are  not  T.  T.  1858. 

intended  to  he  descriptive  of  a  class  of  vessels  osuallj  drawing  five ^. 

feet  of  water,  hnt  to  furnish  a  statutable  guage  of  the  capacity  of  ^^j^^  qq 
the  harbour;  and  unless  that  capacity  exists  in  point  of  fact,  the  v. 

TUK.B. 

vessel  is  not  to  be  liable  to  toll.  The  phraseology  of  the  5th  section  is 
peculiar  throughout,  pointing  to  the  time  when  the  vessel  is  entering 
the  harbour,  in  order  to  compel  the  plaintiffs  to  improve  the  harbour 
and  to  secure  a  depth  of  water  upon  the  bar,  exceeding  five  feet. 
If  the  Legislature  had  intended  to  designate  a  particular  class  of 
vessels,  the  words  used  in  the  Act  would  have  been  *'  ever^ 
vessel  of  five  feet  draught  of  water  j  "  or  "  of  so  much  burden  or 
tonnage^**  and  not  ^^  every  vessel  entering  the  harbour^  drawing 
more  than  five  feet,**  This  is  conclusively  proved  by  the  subsequent 
clause  of  the  5th  section,  which  imposes  a  toll  upon  canal  boats, 
according  to  their  burden  or  tonnage^  and  also  by  the  6th  section, 
which  provides  that,  in  the  event  of  a  grant  of  public  money  being 
made  to  the  plaintiffs,  the  toll  is  to  be  diminished  according  to 
tonnage:  showing,  that  when  a  particular  class  of  vesseb  was 
intended,  the  intention  was  clearly  expressed.  There  is  no  such 
thing  as  a  merchant  vessel's  "  ordinary  draught  of  water,"  it  must 
vary  as  the  vessel  is  empty,  full,  half  full,  or  partly  laden.  Can  it 
be  contended  that,  if  the  plaintiffs  have  left  the  harbour  in  such  a 
state  that  a  vessel  must  tranship  her  cargo  into  lighters  outside  the 
harbour,-  in  order  that  the  vessel  may  be  able  to  enter,  yet,  notwith- 
standing this  dereliction  of  duty  on  the  part  of  the  plaintiffs,  they 
are  to  be  entitled  to  levy  the  toll  ?  The  true  construction  of  the 
statute  is,  that  the  drawing  five  feet  of  water,  at  the  time  when  the 
vessel  is  entering  the  harbour,  is  a  test  of  liability  imposed  by  the 
Legislature ;  and  unless  the  state  of  the  harbour  is  such  that  a 
vessel  drawing  that  depth  of  water  can  enter  the  harbour,  the  toll  is 
not  payable. 

Next,  upon  authority,  the  defendant  is  not  liable  to  this  toll.  The 
5th  section  of  this  Act  is,  at  least,  open  to  two  constructions ;  and 
the  rule  in  such  cases  is  laid  down  by  Lord  Tenterden,  C.  J.,  in  the 
Stourbridge  Canal  Company  v.  Wheeleg  (a)  :  **  The  canal  having 

(a)  2  B.  &  Ad.  792,  798. 
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T.  T.  1858.  "b«en  made  under  the  provisions  of  an  Act  of  Parliament,  the 

*<  righto  of  the  plaintiffs  are  derived  entirely  from  that  Act.     Thia, 
*<  like  manj  other  cases,  is  a  bargain  between  a  companj  of  adven- 
**  turers  and  the  public,  the  terms  of  which  are  expressed  in  the 
*' statute;  and  the  rule  of  construction  in  all  such  cases  is  now  fuUj 
''established  to  be  this — that  any  ambiguity  in  the  terms  of  the 
<'  contract  must  operate  against  the  adventurers  and  in  favour  of  the 
**  public ;  and  the  plaintiffs  can  claim  nothing  which  is  not  eiearfy 
*'  given  to  them  by  the  Act.     This  rule  is  laid  down  in  distinct 
''terms  by  the  Court,  in  the  case  of  The  Hull  Dock  Compat^ 
"  V.  La  Marche  (a),  where  some  previous  authorities  are  cited ;  and 
"  it  was  also  acted  upon  in  the  case  of  The  Leeds  and  Liverpool 
"  Canal  Company  v.  Hustler  (b).     Adopting  this  rule,  we  are  to 
"  decide  whether  a  right  to  demand  some  compensation  for  the  use 
'^of  this  part  of  the  canal  is  clearly  and  unambiguously  given 
"  to  the  plaintiffs  by  this  Act  of  Parliament,  and  we  think  it  is 
"  not.** — [Lbfrot,  C.  J.     We  may  consider  it  as  settled,  that  where 
an  Act  of  Parliament  is  of  doubtful  construction,  the  burden  is  not 
to  be  thrown  upon  the  public. — Cramftoii,  J.  The  difficulty  is,  how 
can  the  toll  be  levied  with  certainty,  if  your  construction  be  the  true 
one?] — ^In  TheDoeh  Con^any  ai  Kingston^i/^n-Hullv.  Browne  {c)^ 
the  words  "  The  port  of  Kingston'tqwn-HuU*'  received  two  different 
constructions,  for  the  purpose  of  maintaining  the  principle  pervading 
all  such  statutes :  namely,  that  unless  the  right  to  take  the  toll  is 
perfectly  clear,  the  person  insisting  upon  the  toll  cannot  levy  it.    In 
The  Stoehton  and  Darlington  Railway  Company  v.  Barrett  (d)^ 
Xiord  Brougham  says : — "  It  must  be  observed  that,  in  duhio^  yon 
"are  always  to  lean  against  the  construction   which   imposes  a 
"  burden  on  the  subject.     The  meaning  of  the  Legislature  to  tax 
"  him  must  be  clear ;"  and  referring  to  Gildart  v.  Gladstone  (e),  he 
says : — "  The  Court  there  said  in  effect,  here  is  a  Company  which 
"geto  an  Act  of  Parliament  to  tax  the  subject;  it  ia  incumbent 

(a)  8  B.  &  C.  51.  (6)  1  B.  &  C.  424. 

(c)  2  B.  &  Ad.  43. 

(<0  11  CI.  &  Fin.  590,  e07 ;  S.  C,  3  Scott,  N.  S.,  80S. 

(0  11  East,  675:  S.  C,  12  East,  439;  2  Taunt.  97. 
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**  upon  that  Company  to  do  two  things :  to  take  care  that  the  Act  of  T.  T.  1858. 

'^Parliament  is  made  clear  and  undoubtful,  especially  upon  those 

**  clauses  by  which  the  Company  seeks  to  impose  a  burden  upon  the 

^  public ;  and  if  Companies  do  not  choose  to  take  the  trouble  to  do  v. 

^*  that,  let  them  abide  by  the  consequences,  they  will  not  be  able  to 

"  levy  the  duty." 

The  following  cases  were  also  cited  on  behalf  of  the  defendant : — 
Hall  V,  Grantham  Canal  Company  (a),  and  Hollingshead  v.  The 
Leeds  and  Liverpool  Canal  Company  (6). 

Piers  White,  in  reply. 

If  the  plaintiffs  have  neglected  their  duty  in  making  and  main- 
taining this  harbour,  they  may  be  compelled  by  mandamus  to 
perform  it ;  but  even  if  there  were  such  neglect  of  duty  upon  their 
part,  that  is  not  an  answer  to  this  action. 

Lbfrot,  C.  J. 

There  can  be  no  doubt  as  to  the  general  principle  which  governs 
the  construction  of  an  Act  of  Parliament  imposing  a  duty  or  toll 
upon  the  subjects  of  the  realm,  when  it  is  equally  capable  of  one  of 
two  constructions,  namely,  that  it  is  to  be  construed  so  as  to  relieve, 
and  not  so  as  to  impose  a  burden  upon  the  subject ;  but,  if  of  the 
two  constructions  the  one  is  a  reasonable  construction,  which  will 
give  effect  to  the  Act,  while  the  other  is  a  strained  construction, 
which  would  not  only  render  it  difficult,  but,  in  many  cases,  even 
impossible  to  give  effect  to  the  Act,  then  I  apprehend  the  authorities 
which  have  been  cited  as  showing  how  ambiguously  worded  statutes 
are  to  be  construed  will  not  apply.  The  question  in  the  present 
case  is,  whether  the  Legblature  meant  to  impose  a  toll  or  duty  upon 
a  class  of  vessels  of  a  particular  draught  of  water,  which  should  enter 
the  harbour  of  Arklow  ?  Two  things  are  plainly  necessary  to  the 
imposition  of  this  toll :  first,  unless  the  vessel  enters  the  harbour  she 
is  not  liable,  because  the  Act*  does  not  impose  this  toll  upon  eveiy 
ffhip  which  navigates  the  sea,  but  only  upon  those  which  enter  this 

(a)  13  M.  &  W.  114.  W  2  B  &  Aid.  66. 

•  32  G.  3,  c.  -24  (/r.;. 
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T.  T.  1858.  harbour;  and  secondly,  unless  the  yessel  draws  more  than  five  feet 
of  water,  she  is  not  liable  to  the  toll.     Then  arises  the  question,  how- 
is  the  vessel's  liability  to  be  ascertained,  and  which  of  the  oonstroc* 
tions  which  have  been  proposed  is  most  calculated  to  give  effect  to 
the  Act  ?    Admitting  the  object  of  the  Act  to  be  precisely  what  is 
contended  for  by  the  Counsel  for  the  defendant,  namely,  that  the  toll 
or  duty  was  conferred  upon  the  Company,  not  only  to  encourage  but 
also  to  enable  them  to  benefit  this  harbour  in  every  way,  by  opening 
and  facilitating  the  entrance  to  it,  still  the  toll  is  not  granted  to 
the  Company  when  they  shall  have  opened  the  harbour^  but,  in 
order  to  enable  them  to  do  so ;  and  if  there  were  any  difficult  as 
to  the  precise  time  when  the  Company  became  entitled  to  this  toll, 
the  terms  of  the  6th  section  of  the  Act  put  it  beyond  the  possibOity 
of  doubt,   because  that  section  is  in  these  words : — '*  It  shall  and 
^*  may  be  lawful  to  and  for  the  said  Company  and  their  successors, 
"  from  time  to  time,  and  at  all  times  hereafter  **  (that  is,  at  all  times 
after  the  passing  of  the  Act), ''  to  ask,  demand, 'receive  and  sue  for, 
**  to  the  use  of  the  said  Company  and  their  successors,  the  several 
**  rates  and  duties  hereinafter  mentioned."     The  right  of  the  Com- 
pany to  toll  does  not  arise  for  the  first  time  when  they  have  put  the 
harbour  into  a  proper  condition  to  admit  vessels  of  a  particular 
description;   but  from  the   moment   when  the  Act  passed  which 
incorporated  the  Company,  they  were  invested  with  certain  powers, 
duties,   privileges   and  obligations,   mentioned  in   the  Act ;    and, 
amongst  other  things,   a  duty  is  thereby  imposed  upon  them  of 
opening   and    improving  the  harbour  of  Arklow,  and  they  are 
invested   with  power  to  levy  certain  tolls  for  the  purposes  of  the 
Act.     Now,  as  to  the  mode  of  levying  these  tolls,  only  two  methods 
can  be  suggested — the  one,  by  taking  the  ship's  draught  of  water 
when  she  has  arrived  in  the  harbour — the  other,  by  taking  her 
draught  at  the  moment  when  she  is  entering  the  harbour.     The 
former  is  a  determinate  thing,  clearly  ascertainable  by  examining 
the  ship  when  she  arrives  in  the  harbour,  and  putting  it  beyond 
all  doubt  whether  the  ship  is  liable  or  not,  supposing  the  Legis- 
lature to  have  intended  to  make  the  liability  to  toll  to  depend  upon 
the  ship's  ordinary  and  general  draught  of  water ;   but  if,  on  the 
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other  hand,  the  Legislature  intended  the  liability  to  toll  to  depend,  T.  T.  1858. 
as  has  been  contended  for,  upon  the  particular  draught  of  the  ship     v^..^^...^ 

B[I  B1CR.N  T  A IV 

at  the  moment  when  she  is  entering  the  harbour,  I  should  like  to      ^.„ 

JhXIIB  CO. 

know  how  would  it  be  possible  to  confer  upon  the  Company  any  «• 

substantial  benefit  whatever,  by  imposing  upon  them  the  duty  of 
watching  every  vessel  at  that  precise  moment  ?  If  they  sue  for  the 
toll,  they  must  aver  that,  at  the  precise  moment  when  she  entered 
the  harbour,  the  ship  drew  that  particular  depth  of  water,  namely, 
more  than  five  feet ;  and  no  matter  what  the  weather  was,  whether 
the  ship  entered  the  harbour  in  storm  or  calm,  by  night  or  by  day, 
that  averment  must  be  made  and  proved.  Now  is  that  the  sort  of 
toll  by  which  a  fund  could  be  provided  for  carrying  into  effect  the 
objects  of  this  Act  of  Parliament,  which  undoubtedly  was  to  improve 
this  harbour?  We  cannot  say  whether  a  greater  or  less  sum  has 
been  expended  upon  such  improvements ;  some  improvements  are 
admitted  to  have  been  made ;  but,  whether  made  or  not,  this  cannot 
affect  the  construction  of  the  Act.  The  rational  construction  is  this, 
that  the  Act  shall  be  so  construed  as  to  yield  to  the  Company  a  fund 
and  a  means  which,  through  the  medium  of  this  toll,  will  enable 
them  to  carry  out  the  objects  of  the  Act.  How  then  could  that  be 
managed,  if  the  toll  is  leviable  only  upon  showing  the  precise  quan- 
tity of  water  drawn  by  a  ship  when  entering  the  harbour  ?  The 
grant  of  a  toll  to  be  levied  under  such  circumstances  must  of  neces- 
sity be  a  nugatory  and  delusive  toll.  There  is  then  no  ambiguity 
in  the  construction  of  this  Act  of  Parliament ;  the  one  construction 
is  natural  and  reasonable ;  the  other  is  nugatory  and  absurd.  We 
cannot  therefore  entertain  any  doubt  whatever  but  that  the  Legis- 
lature, by  the  words,  *'for  every  ship  or  other  vessel  entering  the 
said  port  or  harbour,  drawing  more  than  five  feet  of  water,**  meant 
the  ordinary  draught  of  water  of  such  ship  or  vessel,  a  thing  which 
can  be  readily  ascertained,  and  did  not  mean  merely  her  draught  at 
the  moment  when  entering  the  harbour. 

Gbamfton,  J. 

I  am  entirely  of  the  same  opinion  with  my  Lord  Chibf  Justice. 

I  think  the  construction  of  this  Act,  which  is  contended  for  by  the 
VOL.  8.  42  L 
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T.  T.  1858.  defendanty  would  be  rather  calculated  to  defeat  than  to  carry  out  lie 
purposes.  It  appears  to  be  also  an  ungrammatical  construction^  and 
one  which  would  render  the  leyjing  of  the  tolls  actually  impraeti* 
cable.  Was  it  intended  by  the  5th  section  of  the  Act  that  there 
should  be  a  toll  leviable  upon  a  dau  of  yessels  ?  or  was  it  intended 
that  there  should  be  a  species  of  test  applicable  to  each  indiTidual 
ease  a  test  which  would  at  different  times  produce  different  results, 
with  respect  to  the  same  individual  vessel  ?  I  apprehend  that  there 
can  be  no  difficulty  in  ascertaining  whether  a  vessel  draws  a  certain 
quantity  of  water.  The  draught  of  water  of  a  ship  is,  I  believe, 
usually  inscribed  in  figures  upon  the  stem  or  stern-post  of  the  ves- 
sel ;  and  the  class  of  vessels  contemplated  by  this  section  is  that 
dass  whose  draught  of  water  exceeds  Hy^  feet.  A  ship's  draught 
of  water  is  the  depth  of  water  which  she  draws  in  her  ordinary 
trim,  and  when  her  ordinary  cargo  is  on  board.  But  see  what 
would  be  the  result  if  we  adopted  the  construction  of  this  statute 
which  has  been  suggested  by  the  Counsel  for  the  defendant.  Taking 
the  construction  which  I  have  mentioned,  the  Act  is  quite  intelli* 
gible ;  immediately  therefore  upon  a  ship  coming  into  the  harbour, 
her  draught  of  water,  if  she  be  a  vessel  of  any  mse,  may  be  known 
without  any  measurement  or  inquiry  beyond  the  marks  inscribed 
upon  her  stem  or  stem-post.  But  if,  upon  eveiy  occasion  when 
the  vessel  enters  the  harbour,  a  question  is  to  be  raised  as  to  her 
particular  draught  of  water  at  the  moment  of  her  entry,  how  la  it 
to  be  ascertained  ?  There  must  be  a  constant  change  in  the  par^ 
ticular  draught;  sometimes  there  will  be  more,  and  sometimes  less 
water  upon  the  bar.  If  there  be  a  high  wind,  the  depth  of  water 
upon  the  bar  will  be  affected  by  it ;  and  how,  under  all  these  cir^ 
cumstances,  is  the  test  to  be  applied  ?  Are  officers  to  be  continually 
upon  the  watch  for  the  moment  when  a  vessel  enters  the  harbour  ? 
Are  they  then  to  ascertain  the  measurement?  How  can  they  do 
so  ?  and,  if  they  are  unable  to  do  so,  is  it  to  be  left  to  the  party 
in  charge  of  the  vessel  to  do  it  ?  I  agree  therefore  that  the  case  is 
very  plain.  Counsel  have  pressed  very  strongly  upon  the  Court  the 
principles  of  construction  which  should  govern  Courts  of  Law  in 
determining  cases  of  construction  of  doubtful  statutes.    It  has  been 
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said  that  the  Court  should  incline  in  faTour  of  the  safajeot;  but,  T.  T.  1858. 
before  such  a  rule  of  construction  can  be  applied,  the  doubt  must      _    ^ 
exist;  and  I  do  not  think  that  it  does  exist  in  this  case.    We  are 
not  called  upon  therefore  to  derogate  from  the  true  construction  of 
the  statute,  in  order  to  relieve  parties  from  this  toll. 

OTxiBir,  J. 

I  at  first  thought  the  case  very  clear ;  and,  upon  the  whole  of  the 
case,  I  adhere  to  mj  former  opinion,  and  think  that  the  construction 
of  the  Act  which  has  been  contended  for  by  the  plaintiffs'  Counsel 
is  the  right  construction ;  although  at  one  time,  after  I  had  heard 
Mr.  Waith*s  argument,  I  entertained  some  doubt  upon  the  point. 
However,  as  the  question  is  one  of  very  general  importance,  I  think 
the  parties  should  be  allowed  to  appeal. 

Cause  allowed,  and  liberty  to  appeal  granted. 


THE  QUEEN, 

At  the  prosecution  of  the  Commissioners  for  Administering  the 

Laws  for  the  Belief  of  the  Poor  in  Lreland, 

The  GUARDIANS  of  the  POOR  of  the  BANTRT  UNION.* 

June  9. 
Mahdamus. — It  appeared  by  the  affidavits  that,  by  order  of  the  Under  the  14 
Poor-law  Commissioners,   pursuant  to  the  provisions  of  14  &  15  ^^g  e.  8  (i£e 

Vie^  c  68,  dated  the  10th  of  February  1852,  it  was  declared  that  ^^"^J^^^ 

if  die  dntj  of 
the  Poor-law  Goardiaiif  to  determine  and  ditbone  the  Mlaiiei  of  the  mediod  offi- 
cerB  appointed  by  the  committee  of  management,  the  Poor-Uw  Commiieionera  hairing 
power  nt>m  time  to  time  to  reeoLite  the  amoont  of  sochsalarief.  Therefore,  where 
the  Poor-law  Goardians  of  the  B.  Union  reAued  to  increaae  the  mHarj  of  the  medical 
officer  of  the  dispensary  district  of  the  Union,  pnrsnant  to  an  oider  mder  the  seal  of 
the  Poor-Uw  CommisdonerB,  founded  npon  a  resolotion  of  the  committee  of  manage- 
ment, a  mandamus  was  gnmted  to  enforce  such  order. 

Under  the  14  &  15  Ftc.,  c.  66,  s.  8,  it  is  the  dutf  of  the  Guardians  to  fix  and 
dishune,  subject  to  the  power  of  the  Poor-law  CommiaBoiieii  to  nise  or  lower,  the 
•aknes  of  the  medical  offioen  of  the 


*  Cbrosi  CaAMPTOH  and  O'fianii,  JJ. 
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T.  T.  1858.  the  Bantrj  Union  should  consist  of  three  dispensary  districts,  of 
*^f-  which  Bantry  was  one,  and  that  one  duly  qualified  medical  officer 

^^^  should  be  appointed  for  each  district,  and  that  the  cost  of  all  medi- 
OUARDIANS  cal  relief,  and  the  salaries  and  charges  incidental  thereto,  should  be 
OP  BANTBT  ^ji^pg^  Qp^n  ^hg  poor-rates  of  the  electoral  divisions  comprised  in 
such  district.  That,  pursuant  to  such  order,  on  the  1 1th  of  February 
1852,  a  committee  of  management  of  the  dispensaries  of  the  Bantry 
Union  was  elected,  and  a  medical  officer  appointed  for  the  Bantry 
dispensary  district.  That,  at  a  meeting  of  the  committee  of  manage- 
menty  on  the  2nd  of  June  1857,  it  was  unanimously  resolved  that 
the  salary  of  the  medical  officer  should  be  increased  from  £60  to 
£75  a-year.  That  the  resolution  of  the  committee  of  management 
having  been  brought  before  the  Board  of  Guardians  on  the  1st  of 
July  1857»  was  rejected,  by  a  majority  of  two.  That,  on  the  2nd 
of  October  1857,  the  Poor-law  Commissioners  addressed  a  letter  to 
the  Board  of  Guardians,  accompanied  by  a  copy  of  the  resolution  of 
the  committee  of  management,  requesting  them  to  take  the  subject 
again  into  their  consideration,  and  apprising  the  Board  that  the 
then  salary  was  below  the  average  salaries  of  dispensary  medical 
officers  in  Ireland.  That,  upon  the  4th  of  November  1857,  a  motion 
for  the  increase  of  the  medical  officer's  salary  was  again  negatived, 
by  a  majority  of  two.  That,  upon  the  24th  of  November  1 857,  the 
Poor-law  Commissioners,  having  again  ineffectually  applied  to  the 
Board  of  Guardians  to  re-consider  their  former  resolution,  addressed 
a  letter  to  them,  directing  their  attention  to  s.  8*  of  the  Medical 

NoTB. — ThiB  section  is  as  follows ; — "  The  Gaardians  of  the  Union  shall,  as 
soon  after  receipt  of  the  said  order  as  oonyeniently  majr  be,  provide  a  house, 
building,  room  or  rooms,  to  be  used  as  a  dispensaxy  or  office  for  the  medicsl 
officer  of  each  such  district,  and  for  the  meetings  of  the  committee  of  manage- 
ment ;  and  shall  provide  such  medicines  and  medical  appliances  as  may  be  neces- 
sary for  the  medical  relief  of  the  poor  in  the  said  district ;  and  the  committee  of 
management  shall  appoint,  from  time  to  time,  subject  to  the  approval  of  the  said 
C!ommis8ioner8,  one  or  more  medical  officers  for  the  said  district,  with  such  quali- 
fications as  the  said  Commissioners  shall  determine,  and  with  such  iolariet  om  the 
Guardians,  subject  to  the  approval  of  the  sola  Commissioners,  shall  determine;  end 
the  said  Commissioners  may,  and  they  are  hereby  empowered,  when  thty  may  tee 
occasion,  from  time  to  time,  to  regulate  the  amount  of  salaries  or  allowances  payabU 
to  such  officers  respectively,  and  the  time  and  mode  of  payment  thereof;  and  it 
shall  be  lawful  for  the  said  Commissioners  to  remove  any  such  medical  officer,  on 
sufficient  grounds,  and  to  direct  the  said  committee  of  management  to  appoioi 
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Charities  Act  (14  &  15  Vic,  c.  68),  stating  that  thej  had,  in  pur-  T.  T.  1858. 

suance  of  the  powers  vested  m  them  by  that  section,  given  instruc-      ^^^ 

tions  for  the  preparation  and  issue  of  an  order  under  their  seal  for  ^ 

increasing  the  salary  of  the  medical  otBcer  of  the  Bantry  dispensary  guardians 
district  to  £70  per  annum.  That  accordingly,  on  the  1st  of  Decern-  union. 
ber  18679  an  order  was  issued  under  the  seal  of  the  Poor-law 
Commissioners,  whereby,  after  reciting  that  the  Guardians  of  the 
Bantry  Union  had  determined  that  the  salary  of  the  medical  officer 
of  the  Bantry  dispensary  district  should  be  £60  per  annum,  and 
had  declined  to  increase  it,  and  that  the  Commissioners  saw  occa- 
sion to  regulate  the  amount  of  salary  payable  to  the  said  medical 
officer,  in  exercise  of  their  power  and  authority  under  the  provisions 
of  the  said  Act,  the  Commissioners  did  thereby  ^^  the  salary  of  the 
medical  officer  of  the  said  dispensary  district  of  Bantry  at  the  rate 
of  £70  per  annum,  until  they  might  by  order  further  regulate  the 
said  salary.  That  the  Board  of  Guardians  refused  to  pay  the  salary 
at  the  increased  rate. 

E.  PennefcUher,  on  the  4th  of  May  1868,  having  obtained  a  con- 
ditional order  for  a  mandamus  to  the  defendants,  requiring  them  to 
comply  with  the  order  of  the  plaintiffs,  of  the  1st  of  December 
1857— 

JR.  •/.  Lane  (with  him  R.  R,  Warren)  now  showed  cause. 

The  question  here  arises  upon  the  construction  of  s.  8  of  the 
14  &  16  Vic.y  c.  68,  by  which  the  salaries  of  the  medical  officers 
appointed  under  the  Act  are  determined.  It  is  the  Guardians  alone 
who  have  the  power  to  fix  the  amount  of  the  officers'  salaries ;  the 
Commissioners  have  a  veto,  and  have  also  the  power  of  regulating 
the  time  and  mode  of  paying  the  salaries  and  such  special  allow- 
ances  as  may  be  granted  by  the  Guardians.  If  the  Poor-law 
Commissioners  approve  of  the  amount  of  a  salary  as  fixed  by  the 
Guardians,  can  they  the  next  day  defeat  the  act  of  the  Guardians, 
by  directing  an  increase  or  dimunition  of  that  salary?     Further, 

another  medical  officer  in  hiB  stead ;  and,  on  failore  of  the  said  committee  to  ap- 
point  a  medical  officer  of  snch  dispensary  district,  for  one  month  after  the  receipt 
of  the  direction  of  the  said  CommissionerB,  it  shall  be  lawful  for  the  said  Commis- 
sioners to  appoint  snch  medical  officer  by  an  order  under  their  seal." 
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T.  T.  1858.  there  is  no  pfOTinon  in  the  8th  aeetioo  that,  if  the  Qoardieiie  letas 

Qmttm'g  Stmch 

^.^-.^ '     to  fix  the  eelmrj  of  the  officer,  the  CommiflrioDen  AmU  do  aow    The 

LegiBlatnre  therefore  did  not  intend  to  confer  toefa  a  power  vpon 
ouAmniAve  the  CommiBsioners. — [Cbamptov,  J.    What  ia  the  meaning  of  the 
terma  that  the  Gommiarionera  **  maj,  from  time  to  time,  regulate  the 
amount  of  the  aalariea  of  the  officers?  **] — ^The  terma  ^'deteraune" 
and  ^'reguhite'^oocurring  in  this  section  am  not  synonjmoaa;  the 
Guardians  aie  to  determine^  the  ComuHasionera  to  reguiate  the  salary. 
A  medical  officer  maj  die  or  be  removed  at  any  period  of  the  year 
during  the  accrual  of  the  salary ;  and  if  the  Onardiana  in  aueh  a 
case  as  that  refuse  to  fix  the  amount  of  salary  payable  up  to  the  tiase 
of  his  removal  or  death,  then  the  power  of  the  Gommiaaionera  to 
regulate  the  amount  so  payable  arises. — [O^Bbish,  J.    If  your  coU'- 
atmction  of  the  Act  of  Parliament  be  correety  then  that  wonid 
enable  the  Guardians  to  put  a  positive  veto  upon  the  appointment 
of  any  medical  officer,  by  simply  saying  that  Uiey  will  only  give  a 
salary  not  approved  of  by  the  Commissioners.] — ^If  the  oonatmctioB 
contended  for  by  the  other  side  be  adopted,  then,  no  matter  what 
be  the  amount  of  salary  fixed  by  the  Guardians,  the  Commissioners 
may  at  any  time  come  in  and  fix  the  amount  at  their  discretion. 
In  the  case  of  The  Queen  v.  7%e  Limerick  Union  (a),  it  was  held  that 
the  Poor-law  Commissioners,  in  directing  the  Guardians  to  make 
remuneration  to  the  medical  officers  of  their  Union,  in  addition  to 
their  aalariea^  had  exceeded  their  jurisdiction. 

D.  Lgnch  (with  him  E.  Penf%efaiker\  contra. 

The  case  of  7^  Queen  v.  Tke  Limerick  Union  ia  not  Uke  the 
presenti  having  been  decided  upon  statutes  altogether  difierent  firoia 
that  now  under  discussion,  and  the  remuneration  there  directed  to 
be  made  being  for  services  voluntarily  performed  during  the  preva^ 
lence  of  a  distressing  epidemic  Although,  doubtless,  a  large  power 
haa  been  entrusted  to  the  Commissioners  by  the  present  Act,  yet  the 
Legislature,  in  conferring  it,  considered  that  they  were  placing  it  ia 
the  hands  of  persons  duly  qualified  and  fit  to  exercise  it 

jR.  22.  Warren  replied. 

(a)  4  It.  Com.  Law  R«p.  688. 
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CuAunoM,  J.                                                                               T.  T.  1868. 
We  bare  no  difficult  whatever,  as  to  the  oonstructioii  io  be  pat     > , * 

TKB    OT7BB1T 

upon  this  8th  section  of  the  Act  of  Parliament,*  upon  which  the  ^ 

question  now  before  us  entirely  depends.     The  legislation  upon  this  ouakdiarb 

Off    BANTST 

subject  is  as  follows: — ^The  dispensary  committee,  some  of  whom  imvow. 
are  also  Poor-law  Guardians,  are  to  elect  a  medical  officer,  subject 
howerer  to  the  approval  of  the  Commissioners ;  so  that  no  medical 
officer  when  elected  can  act,  except  he  be  approved  of  by  the  Com* 
missioners.  I  should  also  say,  if  the  Commissioners  should  exercise 
their  power  of  removing  any  medical  officer  whom  the  committee 
of  management  had  appointed,  and  should  direct  the  committee  to 
appoint  another  medical  officer  in  hb  stead,  and  that  the  ccmimittee 
should  refuse  to  do  so,  this  Court,  upon  the  application  of  the  Com- 
missioners, could  compel  them  to  proceed  to  such  election.  Well 
then,  the  medical  officer  having  been  elected  by  the  committee  of 
management,  his  salary  is  to  be  fixed  by  the  Guardians  of  the 
Union,  subject  to  the  approval  of  the  Commissioners.  What  does 
tiiat  mean  ?  Why  this,  that  there  can  be  no  salary  allotted  to  the 
medical  officer  unless  it  be  approved  of  by  the  Commissioners.  If 
then  the  Commissioners  do  not  approve  of  the  salary  fixed  by  the 
Groardians,  what  is  to  be  done  ?  Is  the  whole  business  of  the  Union 
to  come  to  a  stand-still,  in  consequence  of  this  diiFerence  of  opinion 
between  the  Guardians  and  the  Commissioners  ?  No ;  the  Guar- 
dians must  fix  a  salary,  to  be  approved  of  by  the  Commissioners; 
and  if  they  do  not,  this  Court,  upon  the  application  of  the  Commis- 
sioners,  will  compel  them  to  do  so.  In  the  present  case,  the  medical 
officer  appointed  must,  without  doubt,  have  been  one  who  was 
approved  of  in  the  first  instance^  inasmuch  as  from  1852  to  1857 
he  continued  to  discharge  the  duties  of  his  office,  and  was  paid 
during  that  period  for  the  same.  The  committee  of  management 
now  think  that  his  salary  should  be  increased;  this  the  Gaardiaas 
refuse  to  do;  and,  as  we  are  bound  to  put  a  rational  constructi<« 
upon  aH  the  terms  of  the  Act,  we  do  so  by  holding  that  it  is  the 
duty  of  the  Guardians  to  ^  and  disburse  the  salaries  of  the  medical 
offieerSy  subject^  however,  to  the  ^[Mroval  of  the  Comnussioners,  who 
by  the  Act  are  ''empowered,  when  they  may  see  occasion,  firom  time 

*  144  15  K«c.,c.68. 
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QvMn'f  B  ^^'  "'*^  *^"^  ^  reguiaie  the  amount  of  salaries  or  allowances  payable  to 
' ^ •*  such  officers  respectively."*    Now,  do  not  these  words  give  a  jaria- 

THS    QUEEN 

t;.  diction  of  some  kind  or  other  to  the  Commissioners?      There  is 

GUARDIANS    something  here   which  the  Commissioners  must  do  from  time  to 

OF    BANTRT 

UNION.       time ;  they  are  to  regulate  the  amount  of  the  officers*  salaries  from 
time  to  time.     Now,  what  is  the  explanation  of  these  terms  ?    It  is 
to  be  observed  that  the  word  "regulate,"  which  is  a  very  strong 
word,  is  alone  used  in  prescribing  the  du^  of  the  Commissioners ; 
the  word  ''determine"  is  not  employed  with  reference  to  them, 
because  the  Commissioners  are  not  the  persons,  properly  speaking, 
to  <<  determine  "  the  amount  of  the  salaries ;  their  power  is  a  differ- 
ent one ;  it  is,  from  time  to  time,  when  they  may  see  occasion,  to 
"  regulate  "  the  amount  of  the  salary.     Does  not  this  plainly  import 
that,  if  the  Commissioners  think  it  necessary,  they  may  nuae  or 
lower  the  salaries,  from  time  to  time?  and  how  can  they  do  this^ 
except  by  an  order  directed  to  the  Guardians  for  that  purpose  ?    In 
the  present  case,  the  Commissioners,  upon  the  recommendation  of 
the  committee  of  management,  have  thought  proper  to  raise  the 
salary  of  the  medical  officer  from  £60  to  £70  a-year ;  they  accord- 
ingly submit  this  suggestion  to  the  Guardians  for  their  consider- 
ation ;   the  Guardians  resolve  not  to  adopt  the  suggestion ;  the 
Commissioners  call  upon  them  to  re-consider  their  resolution,  but 
the  Guardians  still  persist  in  refusing  altogether  to  increase  the 
salary.    When  we  come,   therefore,  to  consider  these  important 
words  of  the  Act  of  Parliament,  ''to  regulate,  from  time  to  time,  the 
**  amount  of  salaries  or  allowances  payable  to  such  9fficers  respee- 
"  tively,"  I  take  it  that  the  "  salaries  and  allowances "  here  men- 
tioned are  the  permanent,   the  annual  "  salaries  and  allowances" 
of  the  officers,  the  "  allowances  "  being  additional  payments,  which, 
under  certain  circumstances,   the  medical  officers  are  to  receive. 
The  case  put  by  Mr.  Lane  cannot  be  sustained,  because  it  is  the 
duty  of  the  Commissioners  to  regulate   the  amount  of  salaries, 
not  to  distribute  them  between  particular  officers,  or  to  apportion 
them  in  the  event  of  a  vacancy  occurring  in  the  middle  of  the 
year.     The  Act  of  Parliament  contemplates  no  such  thing;  the 
clear  meaning  of  it  is,  that  if  the  Guardians  refuse  to  do  what  the 

•U&15  Fie.,  c. 08.  8.  8. 


COMMON  LAW  REPORTS.  337 

Commissioners  from  time  to  time  think  right,  with  respect  to  the  T.  T.  185& 

Qiieen*B  Bench 
salaries  of  the  medical  officers,  then  the  Act  gives  the  Commis-     "— — v ' 

THB    QUEEN 

sioners  authority  to  regukte  their  amount.     The  case  of  The  Queen  ^^ 

v.  The  Limerieh  Union  (a),  cited  as  ruling  this  case,  has  no  bearing    ouabdians 

OF    BANTBT 

directly  or  indirectly  upon  it.  In  my  opinion,  that  case  was  pro-  uhioh. 
perly  decided.  It  was  not  a  case  in  which  the  Commissioners  were 
called  upon  to  regulate  the  amount  of  the  salary  to  be  paid  to  the 
officer,  but,  where  they  took  upon  themselves  to  order  payment  to  be 
made  out  of  the  general  funds  of  the  Union,  upon  their  own  admea- 
surement  of  the  value  of  services  of  an  extraordinary  character,  as  a 
compensation  not  authorised  by  any  Act  of  Parliament,  to  certain 
medical  officers  who  had  voluntarily  taken  upon  themselves  to  dis- 
charge very  serious  and  important  duties.  That  case  is  not  at  all 
applicable  to  the  present  case.  I  am,  therefore,  quite  satisfied  that  it 
is  impossible  to  put  any  rational  construction  upon  this  8th  section 
of  the  Act,  except  that  which  has  been  put  upon  it  by  the  Commis- 
sioners; it  is  the  only  one  which  can  possibly  be  adopted;  and,  as 
my  Brother  CBbien  concurs  with  me  in  my  interpretation  of  the 
Act,  the  conditional  order  must  be  made  absolute,  with  costs. 

O^bieu,  J.,  concurred. 

Order  for  a  mandamus  absolute. 

(a)  4  It.  Ckmi.  Law  Bep.  OSe. 


VOL.  8.  43  t. 
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M.  T.  1858. 
Emeh.  Cham. 


J.  M.  GREEN,  Appeilani;  JOHN  J0N£8»  RespondetU. 

Appeal  from  the  Queea'e  Bench. 

(19  &  20  Vie.  c.  102,  as.  41  ei  seg.) 
Nov.  6. 


A  charter-  This  was  an  appeal  from  an  order  of  the  Court  of  Queen's  Bench,! 

fltamped  when  allowing  the  cause  shown  by  the^  respondent  (the  plaintiff  below) 

hfjnly  1855,  c^^^i^st  a  conditional  order  to  set  aside  a  verdict  had  for  the  plaintiff 

idne  dayliVrom  ^^  Cork,  at  the  Summer  Assizes  1857,  and  to  enter  a  nonsuit* 

that  date,  sent  pursuant  to  leave  reserved, 
to  a  person  m   *^ 

^'^l^  ^  ^       It  appeared  by  the  case  stated  that  this  was  an  action  for  freight^ 

1856  it  WM  in  to  which  a  denial  of  the  contract  was  pleaded.    That,  upon  the  trial, 
the   plaintiff 's 

possession,        before  Ball,  J.,  the  plaintiff  was  examined,  and  proved  that  in  the 

stamped  with  a 

28.  6d.  stamp,  year  1855,  he  arrived  in  his  vessel,  the  Josephine,  at  the  port  of 

bnt,  in  1858,  it 

was  prodnced,   Cork,  with  a  cargo  of  barley  from  Holbeck,  and  was  then  directed 

a    5^  stomp,  ^7  ^^^  defendant,  who  held  the  bill  of  lading,  to  proceed  with  the 

in     eri^ce  ^^S^  ^^  Aberayon,  in   South  Wales,  which  he   accordingly  did, 

Mtion)  in  M  ^*^*°g  agreed   with  the  defendant  for  the  amount  of  the  freight 

^^^^  ^I'h"  ^^^  *^®  last-mentioned  voyage,  by  a  document  in  the  following 

thereby    seen-  terms :— « 

red. — Held, 

affirming    the 

order  of  the  Queen's  Bench,  that  the  charter-party  was  rightly  received  in  evidence. 

Held  alao,  that  the  presumption  was,  that  the  charter-par^  had  been  brought 
in  due  time  to  the  Stamp-office  to  be  stamped. 

The  requisitions  of  the  5  &  6  Vic.^  c.  82,  s.  34,  are  complied  with,  if  a  charter- 
party,  unstomped  when  executed,  is  brought  to  the  officer  at  the  Stamp-office,  with 
the  duty,  within  fourteen  days  from  its  execution,  or  with  the  duty  and  penalty,  after 
such  period  of  fourteen  days,  but  within  one  calendar  month  irom  its  execution,  and 
it  thereupon  becomes  the  duty  of  the  officer  duly  to  stamp  the  charter-party ;  and  if 
the  Act  has  been  thus  complied  with,  the  ralidity  of  the  (barter-party  is  not  afiected, 
although,  in  fact,  it  be  not  stamped  within  such  period  of  fourteen  days  or  one  month. 

*  Coram  Momahait,  C.  J.,  Pigot,  C.  B.,  Ball  and   Christiah,  JJ., 
Pbwnxvathxr,  Richards  and  Grxxnr,  BB. 
t  Crampton,  J.,  in  Banco,  tolut,  16th  Noyember  1857. 
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««  CoilL,  25tii  Jnlj  1655. 
^'  GsEBN,  BROTHEB89  Anderson's  Qaay. 

^I  hereby  agree  to  proceed  with  my  vessel,  the  Josephine,  to 
^  AberayoDy  with  all  possible  despatch,  and  there  deliver  my  cargo 
**of  barley  from  Holbeck,  on  being  paid  freight  at  the  rate  of  eighteen 
**  pence  per  imperial  quarter,  with  one  gainea  gratnity,  in  addition 
**  to  my  freight,  as  per  charter-party  from  Holbeck  to  Cork. 

"  Tours  respectfully, 

*^  JoHK  Jones,  Master  of  the  Josephine. 

**  We  accept  the  above. — ^Grbxn,  Brothbrs. 
**  WitanB-^oan  M.  Gbbbn." 

This  document  was  then  placed  in  a  coi^ng  machine,  and  the 
copy  which  was  thus  made  was  signed  by  the  defendant  and  given 
to  the  plaintiff,  and  upon  the  trial  was  produced,  with  a  56.  stamp 
impressed  upon  it.  Upon  cross-examination,  the  plaintiff  stated 
that  this  charter-party,  so  signed  by  the  defendant,  was  not  stamped 
at  the  time  of  its  execution,  but  that,  within  about  nine  days  after 
its  execution,  the  plaintiff  sent  it  to  a  person  in  Lcmdon,  named 
Williams,  for  the  purpose  of  having  it  stamped,  and  that,  in  July 
1856,  it  was  returned  to  the  plaintiff,  having  a  2s.  6d.  stamp  im- 
pressed upon  it.  The  charter-party  was  then  offered  in  evidence 
on  behalf  of  the  plaintiff,  and  objected  to  on  the  part  of  the 
defendant,'  as  not  duly  stamped;  but  having  been  read,  subject 
to  objection,  the  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  have  the  same  changed  into  a  nonsuit,  if  the 
charter-party  ought  not  to  have  been  received  in  evidence. 

The  points  noted  for  argument  on  the  appeal  were  :-^First.  Tliat 
the  charter-party  was  not  admissible  in  evidence,  inasmuch  as  it 
was  not  stamped  with  the  proper  stamp  imtil  after  the  expiration  of 
one  month  from  ita  execution,  after  which  period  the  Commis- 
sioners of  Stamps  are  prohibited  from  stamping  a  charter-party,  by 
the  5  ft  6  Vie.,  c.  82,  a.  34. 

Second.  That  there  was  no  evidence  that  the  charter  party  had 
been  brought  to  the  Stamp-office  to  be  stamped,  within  one  moatb 
from  ita  execution. 


M.  T.  1858. 
Ejeeh.  Cham, 
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M.  T.  1858. 
Exeh.  Cham. 


D.  Lyneh  and  W.  A.  Exham  (with  them  Chaiierian),  for  the 

appellant  (the  defendant  below). 

The  6  &  6  Vie,,  c.  82,  b.  84,  is  similar  to  the  English  Act  of 
the  same  year,  c.  79,  s.  21,  and  it  provides  that  a  charter-partj 
shall  not  be  stamped  after  having  been  signed,  except  in  one  ci 
two  events ;  either  within  fourteen  dajs  from  its  date  and  execution, 
upon  payment  of  the  duty,  or  after  the  fourteen  days,  and  within 
one  month  from  its  date  and  execution,  upon  payment  of  the  duty 
and  penalty :  after  the  month  has  elapsed  it  cannot  be  stamped  at 
aU.  In  the  present  case,  the  charter-party  was  not  stamped  when  it 
was  signed;  in  1856  it  appears  without  being  properly  stamped, 
and  it  is  not  until  the  trial,  in  1858,  that  it  is  produced  with  a 
sufficient  stamp;  by  no  possibility,  therefore,  could  it  have  been 
stamped  within  one  month  from  its  date. — [Mokahan,  C.  J.  Tour 
argument  proceeds  upon  the  assumption  shat  the  statute  required 
the  charter-party  to  be  tiamped  within  the  month,  but  there  is 

ft 

nothing  in  the  statute  to  warrant  that  inference.  The  Act  requires 
that  the  instrument  "  shM  be  brought^  within  a  limited  period,  to 
the  proper  officer,  whose  duty  it  then  becomes  to  affix  to  it  the 
proper  stamp ;  and  we  must  presume,  from  the  fact  of  its  being 
stamped  in  1856|  that  it  was  brought  to  the  Stamp-office  in  proper 
time]. — They  cited  The  Londonderry  Steam  Packet  Company  v. 
Middleton  (a) ;  Green  v.  Daviee  {b) ;  and  Closmadene  v.  Car- 
reU  (c).* 


J.  Clarke  (with  him  E.  Sullivan  and  M,  Harrison),  for  the 
respondent  (the  plaintiff  below),  was  not  called  upon  by  the  Ck>nrt. 

(a)  7  Ir.  Com.  Law  Bep.  361.  C^)  4  B.  &  C.  2S5. 

(0  18  C.  B.  36;  S.  C.  2  Jnr.,  N.  S.,  474;  25  L.  J.,  C.  P.,  216. 


*  In  addidon  to  the  cases  aboye  referred  to,  the  following  cases  were  cited  in 
the  Court  below.  For  the  defendant  below.  Rex  t.  Inhabitanu  of  /VeKon 
(5  B.  &  Ad.  1028) ;  JRoie  r.  Tomblmson  (3  Dow.  P.  C.  49) ;  BiUU  v.  Swam 
(2Br.  &B.7a) 

For  the  plaintiff  below,  Rex  t.  Whuttm  (4  Ad.  &  £1. 607,  61 1> 
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MON AHAN,  C.  J. 

In  this  case  we  do  not  think  it  necessary  to  call  upon  the  Counsel 
for  the  respondent,     The  document  upon  which  the  question  turns 
was  produced  upon  the  trial  at  Cork  with  the  proper  stamp  im- 
pressed upon  it.     It  is  not  necessary  for  us  to  consider  whether  any 
inquiry  should  have  heen  gone  into  at  the  trial,  as  to  the  circum- 
stances under  which  the  stamp  was  affixed.    It  appears  from  the 
evidence  that  the  document  in  question  is  a  charter-party,  and  that 
it  was  not  stamped  at  the  time  of  its  execution ;  but  it  also  appears 
that,  within  nine  days  after  its  execution,  it  was  sent  by  Jones,  the 
respondent,  to  a  person  in  London,  for  the  purpose  of  having  it 
stamped,  and  that,  in  the  early  part  of  the  year  1866,  it  was  in 
Jones'  possession,  stamped  with  only  a  2s.  6d.  stamp ;  subsequently, 
however,  a  5s.  stamp  is  impressed  upon  it,  either  in  addition  to  or 
over  the  previous  stamp.     All  this  evidence  is  consistent  with  the 
fact  that  the  charter-party  was  brought  in  due  time  to  the  proper 
officer,  to  be  stamped,  and  that  rendered  it  the  duty  of  the  officer  to 
stamp  it  with  the  proper  stamp.     The  Act  of  5  &  6  Ftc,  c.  82, 
8.  34,  provides  that  a  charter-party  shall  not  be  stamped  after 
its  execution ;  provided,  however,  that  if  such  charter-party  shall 
be  brought  to  the  proper  officer  to  be  stamped,  within  fourteen 
days  from  its  execution,  it  may  be  stamped,  without  payment  of 
any  penalty;  and  if  brought  after  the  fourteen  days,  and  within 
one  month,  it  is  the  duty  of  the  Commissioners  to  stamp  it,  on 
payment  of  the  duty,  and  a  penalty  of  £10.     Now  all  the  pre- 
sumption in  the  present  case,  and  all  the  inference  deducible  from 
the  facts  in  evidence  is,  that  this  charter-party  was  brought  within 
fourteen  days  to  the  Stamp-office  to  be  stamped,  and  the  Act  con- 
tains no  provision  by  which  the  officer  is  prevented  from  affixing 
the  stamp  at  a  subsequent    period,   provided  the  instrument  is 
brought  to  the  office,  for  the  purpose  of  being  stamped,  within 
the  periods  limited  by  the  statute.      We  are,  therefore,  all  of 
opinion,  that  the   decision   of  the    Court   of  Queen's  Bench  was 
quite  right,  and  we  affirm  their  order,  with  costs. 

FiooT,  &  B.,  BaiiL  and  Chbistiak,  JJ.,  and  Pbnnsfatheb, 
RiCHAKDS  and  Gbssne,  BB.,  concurred. 


M.'T.1858, 

Exeh»  Cham, 
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M'GOWAN  V.  SEDLEY.* 


iVbo.  6.  (Error  from  tkMCmrt^QMeen'MBeMk.) 

Upott    the       This  case  is  reported  fully  in  the  Court  below  (7  Ir.  Com.  Law 
ewctioii   of  a 

Member  of  Rep,^   p.  42?) ;  it  is  only  necessary,  therefore,  to  set  forth  the 

Parliament, 

the  plaintiff's  following  averment  in  the  plaint,  of  which  the  substance  is  stated 

▼ote,     having 

been  objected  in  the  report  below : — And  the  plaintiff  saith  that  the  said  Jo- 

jected  bj  the  ^®P^  Foley,    so    being  such  deputy  of   the    said    defendant    as 

fio^^^^,  c^foi'csaid,  and  having,  as  aforesaid,  received  instructions  in  writing 

vote^Tan^d  ^^^^^^  ^^^  ^^  defendant  as  to  the  due  performance  of  his  duties 

*^^^^ate    feT  ^  ^^^^  deputy,  pursuant  to  the  statutable  enactments  made  and 

whom  it  was  provided,  did  then  absolutely  reject  the  vote  of  him,  the  plaintiff 
tendered,  and 

a  note  to  that  so  by  him   tendered   at  the  said  election  as  aforesaid,  and  did 
e£Eect  was  en- 
tered  by  the  refuse    to  admit   and   allow,   and  did   not  admit  or  allow   to  be 
depn^  in  the 
poU-book.—      entered  and  recorded   the  vote  of  him,  the  plaintiff,  for  choosing 

iobstantiaUy     the  said  J.   A.   Wynne   a  burgess    to    serve   in   the  Parliament 

xeooidine   of   '^^'i^^said,  for  the  borough  of  Sligo  aforesaid ;  but,  on  the  contrary, 

^utv^i^enh  ^^^  ^^^  cause  and  procure  an  entry  to  be  made  opposite  to  the 

by  it  became  name  of  the  said  plaintiff,  within  a  certain  space  or  column  of 
thedatjTofthe  ^  '  *^ 

Betnrmng-of-    the  poll-book   provided  for  the  said  booth,  in  pursuance  of  the 

fleer,    on    the 

inspection    of  statutes  in  that  behalf;  which  space  or  column  was  headed  with 

the  pon*book, 

to  cast  np  that  the  word  *'  obseryations ; "  which  said  entry  is  in  the  words  and 

vote  with  the 

other  votes  recorded  for  the  same  candidate;  and  for  breach  of  which  dutjt  the 

Betnming-officer  was  liable  in  an  action. 

Qiuere, — ^What  would  have  been  the  daty  of  the  Betnming-officer,  if  the  depa^ 
had  not  recorded  the  vote  at  all,  or  had  recorded  it  for  a  candidate  other  than  die 
one  for  whom  it  was  tendered  ? 

A  depatj  has  not  authority  to  inquire  into  any  objection  to  a  vote  tendered  to 
him,  except  by  patting  to  the  voter  die  two  questions  set  forth  in  the  13  4  14  Fte., 
c.  09,  s.  88. 

Upon  a  trial  at  Nin  Prins,  Goonsel  for  the  defendant  objected  to  evidence  ten- 
dered by  the  plaintiff;  the  Judge  admitted  the  evidence,  bat  took  a  note  of  the 
objection.  Bzceptk>ns  were  taken,  on  the  part  of  the  defendant,  to  other  mlings  of 
the  Judge  upon  die  trial,  but  not  to  the  admission  of  this  evidence. — Heid,  that  the 
objection  must  be  considered  as  abandoned. 

*  Coram  Mohahan,  C.  J.,  PiooT,  C.  B.,  Ball  and  Christian,  J  J.,  and 
Fbnmbfatheb,  Rich  Anns  and  Greske,  B1$. 
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figures  following ;  that  is  to  saj,  **  Vote  objected  to  as  paid  agent  M.  T.  1858. 

of  Mr.  Wynne,  tendered  his  vote ; "  and  which  entry  in  the  said 

space  or  column  indicates  and  signifies,  and  the  plaintiff  avers 

that  the  said  entry  did  indicate  and  signify,  that  the  plaintiff 

was  not  entitled  to  give  his  vote  at  the  said  election  for  choosing 

a  burgess,  &c.,  as  being  and  acting  as  a  paid  agent  at  the  said 

election  fur  the  said  J.  A.  Wynne,  &c 

This  aTerment  was  not  traversed  by  the  defence. 

It  also  appeared,  by  the  evidence  of  the  conducting  agent  of  J.  A. 
Wynne,  that  Patrick  Pyne  was  numbered  297  on  the  register  of  votes 
for  the  said  borough,  and  that  he  did  not  appear  or  tender  his  vote 
at  all,  unless  he  did  so  when  witness  was  absent.*  Counsel  for 
the  defendant  having  objected  to  this  evidence  concerning  Patrick 
Pyne,  as  illegal,  and  Counsel  for  the  plaihtiff  having  insisted  on 
its  admission,  the  learned  Lord  Chief  Justice  admitted  the  evi- 
dence, but  took  a  note  of  the  objection.  Neither  of  the  exceptions 
which  were  taken  on  behalf  of  the  defendant  comprised  any 
reference  to  the  evidence  relating  to  Patrick  Pyne,  which  had 
been  thus  objected  to. 

Judgment  having  been  given  for  the  plaintiff  in  the  Court  below, 
the  defendant  alleged  error  in  the  Exchequer  Chamber.  The 
plaintiff  denied  the  allegation. 


*  It  was  admitted  on  the  cross-examination  of  one  of  the  defendant's  wit* 
nesses,  that  this  Patrick  Pyne  did  not  TOte  at  the  election ;  bat  his  TOte  was, 
nerertheless,  recorded  for  P.  Somers. 

NoTX. — ^The  following  points  were  noted  for  argument  on  the  part  of  the 
plaintiff  in  eiror : — 

First.— That  the  plaint  does  not  disclose  any  canse  of  action  good  in  snb- 
stance  against  the  defendant*  or  good  inlaw,  or  whereon  a  judgment  ought  to 
be  giyen  against  the  defendant ;  and  that  the  judgment  ought  to  be  rereised. 

Second. — ^That  all  the  issues  directed  to  be  tried  were  immaterial  issues,  and 
that,  notwithstanding  said  issues,  and  the  verdict  of  the  juiy  found  upon  them, 
the  judgment  for  the  plaintiff  ought  to  be  arrested. 

Third.— That  no  such  duty  of  deciding  that  the  vote  of  the  plaintiff  had  been 
improperly  rejected  by  Joseph  Foley  the  deputy,  as  in  the  plaint  alleged,  was  by 
law  cast  upon  the  defendant  as  Setuming-offioer  of  the  borough  of  Sligo ;  and 
that  the  alleged  breach  of  duty  did  not  constitute  a  legal  ground  of  action  against 
the  defendant 
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G.  Fiizgibbon  and  Harkan^  for  the  plaintiff  in  error  (the  de- 
fendant helow),  in  addition  to  the  argument  in  the  Court  below,* 
contended  that  the  Retuming-officer  had^no  authority,  under  the 
13  &  14  Vie^  c.  68,  to  review  the  decision  of  hia  deputy,  and  that 
such  a  construction  of  the  Act  would  be  unreasonable;  because, 
in  a  large  county,  as,  for  instance,  the  county  of  Cork,  where  the 
polling  booths  must  necessarily  be  at  great  distances  from  each 
other,  it  would  be  impossible  for  the  Retuming-officer  to  attend 
personally  at  the  different  booths  during  the  two  days  limited  for 
the  polling ;  and  that  if  the  subject-matter  to  which  an  Act  applies 
be  such  as  to  make  a  given  construction  of  its  clauses  impossiUe 
or  irrational,  the  Court  must  have  regard  to  such  subject-matter  as 
bearing  upon  the  construction  of  the  Act :  Salkeld  ▼•  Johnston  (a). 

(a)  1  Race,  196,  210. 
*  7  Ir.Coin.  Law  Bep.430. 


Fourth, — ^That  the  defendant  haTing,  as  stated  in  the  plaint,  dnlj  appointed, 
instracted  and  sworn  the  said  Joseph  Foley,  as  by  law  required,  fiuthfblfy  to 
dischaige  his  dnty  as  deputy,  the  defendant  had  no  power  or  jurisdiction  to  decide 
that  the  vote  of  the  plaintiff  had  been  improperly  rejected  by  the  said  Joseph 
Foley,  as  in  the  said  plaint  alleged. 

Fifth. — ^That  it  is  by  the  plaint  ayened  that  the  said  Joseph  Foley,  having 
been  duly  appointed,  sworn  and  instracted  as  the  deputy  of  the  defendant,  pn>> 
cured  an  entry  to  be  made  opposite  to  the  name  of  the  plaintiff,  in  the  poU-book 
provided  for  the  booth  in  which  said  Joseph  Foley  was  appointed  to  act,  and  did 
act  as  such  deputy  at  said  election ;  which  entry  signified  and  indicated  that  the 
plaintiff  was  not  entitled  to  give  his  Tote  at  the  said  election,  as  in  the  plaint 
alleged,  and  to  hare  his  rote  cast  up  amongst  the  number  of  rotes  as  they  shonld 
appear  on  the  poU-books  aflter  the  final  dose  of  the  poll  at  the  said  election,  as 
haying  been  given  and  allowed  for  choosing  the  said  J.  A.  Wynne  a  burgess  to 
serve  in  Parliament  for  the  said  borough  of  Sligo ;  and  that  it  was  the  duty  of 
the  defendant,  after  the  final  dose  of  the  poU,  and  at  the  time  in  that  behalf 
appointed  by  the  statute  in  that  case  provided,  to  reckon  up  the  votes  as  ihey 
appeared  in  said  book,  and  not  in  any  other  way,  and  without  altering,  or  snfe- 
ing  to  be  altered,  any  entry  of  any  TOte,  as  the  same  had  been  made  by  said 
deputy :  and  that,  in  not  reckoning  up  the  yote  of  the  plaintiff,  as  in  the  plaint 
alleged,  the  defendant  duly  perfonned  his  dnty,  and  that,  for  so  doing,  no  actioa 
can  be  sustained  against  him. 

Sixth. — ^That  there  was  no  evidence  to  proTe  that  the  defendant  rejected  the 
plaintiff's  vote,  as  in  the  plaint  alleged. 

Seventh.— That  the  Lord  Chief  Justice  should  have  withdrawn  from  the  jarf 
the  evidence  toudung  the  several  persons  named  in  the  second  ezoeptiott. 

Eighth.— That  the  exceptions  ought  to  have  been  allowed. 
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They  also  contended  that  it  was  open  to  them  to  argue  the  objection  M.  T.  1858. 

to  the  evidence  concerning  Patrick  Pyne,  inasmuch  as  it  appeared 

upon  the  record,  although  it  was  not  specifically  made  the  subject  of 

exception :  Ball  v.  Mannin  (a) ;    Le»»ee  of  Lard   Trimleston  v. 

Kemmis  (b) — [Bali*,  J.    The  case  of  Lord  Trimleston  ▼.  Kefn- 

mit  has  been  overruled  by  the  House  of  Lords  (e).    The  powers  of 

a  Court  of  Error  to  adjudicate  on  the  record  and  bill  of  exceptions 

are  the  same  in  this  country  as  in  England. — ^Pshnefathsb,  B.  If 

the  evidence  was  not  excepted  to,  we  must  take  it  that  the  objection 

was  abandoned.] 


Maedonogh  (with  him  ShekkUm)^  for  the  defendant  in  error  (the 
plaintiff  below),  was  not  called  on  by  the  Court. 


MONAHAN,  C.  J. 

We  do  not  feel  it  necessary,  in  this  case,  to  call  upon  the  Counsel 
for  the  defendant  in  error.  We  are  quite  clear  upon  the  point  which 
has  been  argued,  that  it  was  the  duty  of  the  plaintiff  in  error,  he 
being  the  Return ing-offioer  for  the  borough  of  Sligo,  to  record  or 
reckon  the  vole  of  the  plaintiff  below,  who  is  the  defendant  in  error 
here.  It  is  conq^ded  that,  under  the  13  &  14  Ftc,  c.  &%  the  de- 
puty appointed  by  the  Returning-officer  has  no  authority  to  inquire 
into  any  objection  which  may  be  made  to  a  vote  which  is  tendered 
to  him ;  but  as  to  the  particular  vote  in  question,  the  case  stands 
thus:  an  entry  appears  upon  the  face  of  the  poll-book,* and  the 
proper  meaning  of  that  entry  is  alleged  to  be,  and  not  traversed, 
that  Sedley,  the  defendant  in  error,  tendered  his  vote  for  Mr. 
Wynne,  who  was  one  of  the  candidates  for  the  election  at  the  bo- 
rough of  Sligo ;  that  an  objection  was  made  to  the  vote,  as  being 
that  of  a  paid  agent  of  Mr.  Wynne,  and  that  the  vote  was  not  re- 
corded for  either  of  the  candidates.  In  this  state  of  things,  we  are 
all  clearly  of  opinion  that  it  was  the  duty  of  the  plaintiff  in  error, 
Mr.  M'Gowan,  on  the  inspection  of  the  poll-book  itself,  to  reckon  the 
vote  of  Sedley,  the  defendant  in  error,  for  Mr.  Wynne ;  it  appearing, 

(a)  I  D.  A  CL  380.  (6)  1  J.  &  S7.  587. 

(c)  Bot  y.  JTmuum  (9  CL  &  Fin.  749). 


voi^  8. 
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M.  T.  1858.  therefore,  that  he  had  tendered  his  vote  for  him,  and  that  the  TOte 

^ ''    had  been  improperly  omitted  to  be  reckoned  hj  the  deputy.    This 

being  so,  it  is  wholly  unnecessary  for  us  to  consider  what  would 
have  been  the  duty  of  the  Returning-officer  in  either  of  the  cases 
which  have  been  suggested,  namely,  if  the  deputy  had  not  recorded 
the  vote  at  all,  or  had  reccorded  it  for  a  candidate  other  than  the 
one  for  whom  it  had  been  tendered.  We  decide  that,  in  this  case, 
there  was  a  substantial  recording  of  the  vote  by  the  deputy,  and 
which  the  Returning-officer  should  have  considered  as  such.  Thai 
disposes  of  the  principal  question  in  the  case. 

As  to  the  other  question  which  has  been  argued  before  us,  the 
facts  appear  to  be  thus:  some  evidence  was  given  at  the  trial— 
whether  it  was  properly  received  or  not  has  not  been  argued  here— 
an  objection  was  made  to  the  evidence,  and  a  note  taken  of  the 
objection  by  the  Lord  Chief  Justice,  who  tried  the  case,  and  nothing 
further  was  done  about  it.  Exceptions  were  afterwards  taken  to 
the  ruling  of  the  Lord  Chief  Justice ;  but  no  exception  was  taken 
to  the  admission  of  the  particular  evidence  in  question,  and  we  can 
only  treat  it  now  as  an  objection  taken,  but  not  pressed  to  an  ex- 
ception, and  which  we  must,  therefore,  consider  as  abandoned. 


FiooT,  C.  B.,  Ball  and  Chbistl/ut,  JJ.,  and  Pbuhsvathsb, 
Richards  and  Gkbsne,  BB.,  concurred. 

Judgment  affirmed. 


KoTBd— a  pdd        A  paid  agent  ib  now  entitled  to  vote ;  the  7  &  8  6. 4,  c.  37,  by  which  he  wu 
^SSflid'^fr^  diBqoaUfked,  having  been  lepesled  by  the  17  &  18  Ftc.,  c,  102,  schedQle  A. 


▼OtiBf. 
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JOHN  STEWART  MOORE  and  TEIE  REV.  JOHN  HENRY 

SMYTHE  and  JOHN  OWENS 

WILLIAM  ORR. 


WILLIAM  ORR 

V, 

JOHN    STEWART  MOORE,    THE  REV.  JOHN    HENRY 

SMYTHE  and  JOHN  OWENS. 

(Error  from  the  Court  of  Queen's  Bendk.) 

No9.  8. 

This  case  came  before  the  Court  below,  upon  a  special  case  stated  Bj   Indentnie 

in  1724,  A  de- 
bj  consent  for  the  opinion  of  the  Court,  subject  to  an  agreement  miMd    arable 

that  error  might  be  brought  upon  the  judgment  of  the  Court.    The  and  bog  to  B, 

case  stated  is  fuUj  set  out  in  the  report  of  the  case  below  (a),  renewable   for 

where,   however,  for  the  words  "waste  thereby  incurred"  in  the  ou^of^Se^S? 

marginal  note,  read  **  waste  occasioned  by  such  mining  and  quar-  ^^      m*n« 

rying."      The  judgment  of  the  Court  of  Queen's  Bench  upon  the  ^^*  «»^  "»d 

questions  submitted  by  the  special  case  was,  that  W.  Orr  (the  marble,  free- 
stone and 
slate,  and  all 
other  royalties  whatsoever.**  In  the  indenture  B  covenanted  as  follows : — "  That  it 
shall  be  lawful  for  A,  his  heirs  and  assigns,  his  and  their  servants,  labourers  and 
workmen,  with  horses  and  carriages,  from  time  to  time,  to  bore,  dig  and  search  for 
mines,  minerals,  coals  and  quarries  of  marble,  freestone  and  slate  in  any  part  of  ^e 
demised  premises,  except  in  houses,  eardens,  orchards,  courts  and  yards,  and  to 
carry  away  the  same,  and  likewise  tueii  turf  as  Af  his  heirs  and  assigns,  shall  pipe 
liberty  to  cut,  make  and  save,  in  the  mosses  or  turbary  belonging  to  the  said  demised 
premises  ;  A,  his  heirs  and  assigns,  allowing  to  B,  his  heirs  and  assigns,  reasonable 
amends  and  satisfaction  for  the  waste,  spoil  and  damage  which  they  shaU  sustain  on 
account  of  boring,  digging  for  and  carrying  away  such  mines,  minerals,  coals, 
marble,  freestone  and  slate." — Held,  affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  this  danse  reserved  a  right  to  A,  his  heirs  and  assigns,  by  his  and  their 
servants,  labourers  and  workmen,  to  cut  such  turf,  both  for  sale  and  consumption, 
as  he  and  they  should  give  liberty  or  point  out  in  that  behalf. 

Held  also,  that  A,  his  heirs  or  assigns,  could  not  grant  this  right  to  any  person, 
not  being  his  or  their  assignee,  or  his  or  their  servant,  labourer  or  workman. 

Qwere,  whether  this  covenant  did  not  give  to  A,  his  heirs  and  assigns,  in 
addition  to  the  right  to  cut  turf  for  his  and  their  benefit,  the  right  to  authorise 
their  servants,  labourers  and  workmen,  to  cut  turf  for  their  own  consumption  and. 
benefit  ?--[P(er  Chkistian,  J.] 

(a)  4  Ir.  C.  L.  Bep.  5G7. 
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M.  T.  1858.  defendant  below)  was  not  entitled  to  grant  liberty,  permission  or 
BoBch.  Cham,  •  r«  .  «■ 

authority  to  Thomas  Reid,  not  being  the  servant,  labourer  or  work- 
man of  W.  Orr,  to  cot  and  carry  away  the  turf  in  the  special  case 
mentioned  ;  and,  therefore  that,  upon  that  portion  of  the  questions 
submitted,  the  plaintiffs  below  should  have  judgment :  but  that  W« 
Orr  was  entitled  to  grant  such  liberty,  permission  or  authority  to 
Joseph  Sloan  and  Robert  M'Master,  being  such  servants,  labourers, 
or  workmen,  and  therefore  that  W.  Orr  should  have  judgment  upon 
the  remainder  of  the  questions  so  submitted.  Upon  this  judgment 
so  far  as  it  regarded  Sloan  and  M'Master,  the  plaintiffs  below 
alleged  error  in  the  Exchequer  Chamber,  and  the  defendant  denied 
the  allegation;  and  the  defendant  below,  so  far  as  the  judgment 
regarded  Reid,  also  alleged  error  in  the  Exchequer  Chamber,  and 
the  plaintiffs  denied  the  allegation.  The  cross  cases  in  error  now 
came  on  to  be  heard  together. 

Jojf  and  A,  S.  Crawford^  for  the  plaintiffs  in  error  in  the  first, 
the  defendants  in  error  in  the  second  case. 

The  lease  of  1724  expressly  demises  the  bog,  and  although  it 
excepts  out  of  the  demise  mines,  minerals,  coals  and  quarries,  it 
does  not  mention  bog  in  the  exception.  The  lease  also  contains  a 
covenant  enabling  the  reversioner  to  work  the  mines  and  quarries, 
making  compensation  to  the  lessee,  and  also  to  cut  turf;  and  this 
right  to  cut  turf  is  contended  by  the  plaintiffs  in  error  to  be  limited 
to  such  turf  as  the  reversioner,  his  heirs  and  assigns,  shall  require 
to  cut  for  his  or  their  own  consumption,  and  which  must  also 
be  cut  by  the  hands  of  his  servants  and  labourers.  But  W.  Orr, 
who  represents  the  reversioner,  contends,  upon  the  contrary,  and  the 
Court  of  Queen's  Bench  has  in  effect  decided,  that  he  is  at  liberty, 
through  the  medium  of  his  servants  and  labourers,  to  cut  away  and 
sell  the  whole  of  the  turf  from  this  bog,  by  which  he  will  destroy  the 
subject-matter  of  the  grant,  and  that  without  making  any  compensation 
to  the  lessee,  the  rent  remaining  unreduced.  If  such  a  right  were 
claimed  as  a  custom  it  would  be  void :  Wilson  v.  Willes  (a),  adopted 
in  The  Attorney- General  v.  Gauntlett{b)  ;  if  claimed  as  an  excep- 

(a)  7  East,  121.  (b)  3  T.  &  J.  93,  100. 
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tion  or  reserration  of  the  turf  it  is  void,  as  being  inconsistent  with,  M.  T.  1858. 
and  repugnant  to,  the  grant  and  demise  of  the  turf,  giving  an 
unlimited  right  to  cut  the  turf:  Shqft*  Toueh.^  p.  79*  If  the 
right  be  claimed  as  a  re-grant  bj  the  lessee  to  the  reversioner, 
it  is  void ;  first,  because  it  would  be  inconsistent  with  the  grant 
itself,  being  bj  the  same  deed;  and  secondly,  because  it  would 
import  that  the  lessee  possessed  the  absolute  interest  in  the  bog, 
whereas,  in  fact,  he  acquired  by  the  demise  only  a  limited  interest, 
and  could  not,  therefore,  himself  have  cut  turf  for  sale,  as  that 
would  have  rendered  him  liable  for  waste :  Coppinger  v.  Gubbins  (a) ; 
Jack  V.  Creed  (6) ;  Massy  v.  Gubbins  (c).  This  covenant,  there- 
fore, can  only  operate  in  the  ordinary  way,  and  must  receive  a 
reasonable  construction.  Unless  the  Court  import  into  the  covenant 
after  the  word  '*  tutf"  the  words  *^for  saky**  or  **  with  liberty  to 
sell"  the  right  contended  for  on  the  other  side  cannot  be  supported. 
— [MoNAHAN,  C.  J.  If  an  express  clause  had  been  inserted  in  this 
demise  (comprising  as  it  does  arable  land,  pasture  and  bog),  that  the 
lessor,  his  heirs  and  assigns,'  should  be  at  liberty  to  enter  and  cut 
and  sell  the  turf,  considering  the  whole  deed,  what  would  be  the 
effect  of  such  a  clause?] — ^However  expressly  framed,  it  would  be 
void,  as  destructive  of  the  very  subject-matter  of  the  demise  to  the 
lessee.  A  reasonable  construction,  subfeetam  materiem^  must  be 
given  to  this  covenant:  Burrows  v.  Hayes {d)i  Jones  v.  Rey^ 
nolds  (e) ;  Brown  v.  Goldsmith  (f).  The  other  side  will  rely  upon 
Lord  MounJ^offs  ease  {g\  but  it  is  distinguishable  as  being  a  grant 
in  fee ;  and  even  in  that  case,  in  the  third  resolution,  it  was  resolved, 
that  although  Lord  Mountjoy  might  put  any  one  person,  or  any  two 
or  more  persons  into  his  place,  yet  he  could  not  assign  his  interest 
in  different  parts  of  the  lands  to  different  persons. 

J.  E.  Walsh  and  Harrison^  for  W.  Orr,  who  was  the  defendant 
in  error  in  the  first,  the  plaintiff  in  error  in  the  second  case. 

(a)  9  Ir.  Eq.  Bep.  304.  (6)  2  H.  &  B.  128. 

(c)  L.  A  T.  88.  (cO  I*.  &  T.  94,  «. 

(«)  6  N.  &  M.  441.  (/)  Moo.  87a 

(^)  Co.  Litt.  164  6;  S.  C.  4  Leon.  147  ;  1  And.  907. 


350  COMMON  LAW  BEPOBTS. 

M.  T.  1858.       We  concede  that  this  is  not  an  exception,  strictlj  speaking.  Mines 
JBreft.  Cham. 

are  expressly  excepted,  because  the  lessee  was  to  take  no  interest  in 

them  by  the  demise ;  while  in  the  bog,  the  lessee  acquired  a  qnalified 
interest,  subject  to  the  right  which  the  reversioner  expressly  re- 
tained to  himself,  his  heirs  and  assigns.  It  must  be  conceded  that 
the  reversioner,  being  owner  in  fee  of  the  soil,  prior  to  the  exe- 
cution of  the  demise  in  1724,  possessed  the  right  which  is  now 
contended  for ;  the  true  construction  then  of  that  demise  is,  that  the 
lessee  thereby  obtained  a  right  to  cut,  for  his  own  consumption,  and, 
subject  thereto,  covenanted  not  to  prevent  the  lessor  from  also  cut- 
ting the  turf  to  the  same  extent  as  he  was  entitled  before  the 
demise  was  made. — [Christian,  J.  By  the  terms  of  the  lease,  the 
lessor  ^can  only  cut  by  the  hands  of  his  servants,  labourers  and 
workmen]. — The  reservation  of  a  power  to  resume  nearly  the 
whole  subject-matter  of  the  demise  is  not  void :  Croker  v.  Orpen  (a) ; 
Siukefy  V.  Butler  (b).  The  special  case  finds  that  there  was  no 
house  upon  the  lands  demised  by  the  lease  of  1 724,  at  the  time  of 
the  execution  of  that  lease ;  we  might,  therefore,  contend  that  the 
lessee  is  not  entitled  to  cut  turf,  even  for  his  own  consumption : 
LiUtrelVs  case  (c).  But  we  do  not  press  the  case  to  that  extent ;  we 
admit  a  qualified  right  in  the  lessee  to  cut  turf  for  his  own  use, 
subject  to  the  reversioner's  right  to  cut  turf  generally.  It  is  true 
that  the  exercise  of  these  rights  may,  in  process  of  time,  exhaust  the 
bog,  but  that  circumstance  is  adverted  to  by  the  Lord  Chancellor  (^ 
in  Coppinger  v.  GtMins  {e) ;  and  when  the  turf  is  removed,  the 
lessee  will  still  be  entitled  to  cultivate  and  reclaim  the  soil,  which, 
subject  to  the  right  claimed,  has  been  demised  to  him.  This  right 
is  not  analogous  to  a  custom ;  but  even  if  it  were,  it  would  be  valid : 
Baieton  v.  Greene  (fj.  The  real  question  is,  can  the  reversioner 
give  liberty  to  any  person  besides  his  own  servants  and  workmen  to 
cut  the  turf?  The  Court  of  Queen's  Bench  held  that  the  rever- 
sioner was  entitled  to  cut  the  turf  by  means  of  his  labourers  and 

(a)  9  It.  Eq.  Bep.  563 ;  S.  C,  2  J.  &  Sy.  545;  6  Ir. Law  Bep.  851. 
(b)  Hob.  168.  (e)  4  Bep.  86. 

(<0  Sir  £.  Sngden.  (e)  9  Ir.  Eq.  Bep.  309. 

Cf)  5T.  B.  411. 
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servants ;  and  it  is  a  distinction  without  a  difference,  to  hold  that  M.  T.  1858. 

Exeh»  Chanu 
he  may  employ  Reid  to  cut  turf,  and  when  it  is  cut,  to  sell  it  to 

him,  but  that  he  cannot  sell  the  turf  to  Reid  to  cut  for  himself. 
This  right  of  the  reversioners  may  be  termed  a  **  privilege^  or 
*'  license  of  profit i  ^  Wiekham  v.  Hawker  (o) ;  or  perhaps  an  '*  tm- 
certain  inheritance  :**  Co,  Litt.  165  a.  The  third  resolution  in 
Lard  Mountjo^s  case^  Co.  Litt.  164  ft,  is  not  elsewhere  re- 
ported (6). — [Chbistian,  J.  The  covenant  seems  to  be  capable  of 
this  construction,  that  the  lessor  shall  be  entitled,  by  himself  or  any 
other  person,  to  cut  turf  for  his  own  purposes,  or  to  sell ;  and  that, 
in  addition  to  that  right,  he  may  authorise  his  servants,  labourers 
and  workmen,  to  cut  for  themselves  such  turf  as  he  shall  point  out] 

Joy^  in  reply. 

The  report  of  Lord  Mountjoi^s  caee^  in  Co.  Litt.  164  ft,  is 
substantially  borne  out  by  the  report  in  4  Leon. 

MONAHAN,  C.  J. 

It  is  right  to  mention  that  some  inaccuracy  appears  in  the  state- 
ment of  this  case.  In  the  earlier  part  of  it,  it  is  stated  that  Reid 
and  Sloan  cut  the  turf,  the  subject  of  the  action,  for  their  own 
use  and  benefit,  though  with  the  permission  and  by  the  authority 
of  Mr.  Orr;  but  in  the  latter  part  of  the  case,  it  is  stated  that 
Sloan  cut  the  turf  in  question  by  the  directions  and  for  the  use 
of  Mr.  Orr,  by  whom  it  was  sold ;  and  it  appears  to  have  been 
decided  in  the  Queen's  Bench,  and  has  been  argued  before  us,  on 
this  latter  supposition.  We  therefore  proceed  to  dispose  of  the  case, 
assuming  that -the  turf  cut  by  Sloan  and  M^Master  was  cut  by 
them  for  the  use  of  Mr.  Orr,  who  sold  and  disposed  of  it  after 
it  was  so  cut,  no  part  thereof  having  been  cut  for  his  personal 
consumption ;  and  that  the  portion  cut  by  Reid,  though  cut  by  the 
permission  of  Mr.  Orr,  and  in  consideration  of  a  small  sum  of 
money  paid  by  Reid  to  him,  was  in  fact  cut  by  Reid  for  his  own  use, 
to  be  consumed  by  him  in  his  residence  on  a  portion  of  the  lands 
which  are  now  the  property  of  Mr.  Orr,  but  which,  at  the  time 

(a)  7  H.  &  W.  6S.  (Jb)  Co.  litt.  165  a,  fiutler'f  nota  (I). 
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M.  T.  1858.  of  the  making  the  lease  of  the  2nd  of  November  1724,  were  the 

property  of  the  lessor  in  that  lease,  and,  of  course,  not  part  of  the 
demised  premises.  In  this  state  of  facts,  the  Court  of  Queen's  Bench 
decided  that  the  cutting  by  Sloan  and  M'Master  was  justifiable, 
and  that  that  by  Beid  was  not  justifiable ;  in  other  words,  that  Mr. 
Orr  has  an  unlimited  right  to  cut  turf  on  the  bog  in  question  for 
his  own  use,  whether  for  sale  or  consumption ;  and  that,  for  that 
purpose,  he  may  employ  not  merely  his  ordinary  workmen,  servants 
and  labourers,  but  other  persons  employed  specially  for  the  purpose; 
but  that  he  has  no  power  to  give  permission  to  others,  whether 
tenants  of  his  own  or  strangers,  to  cut  turf  on  the  bog  in  question 
for  their  own  use,  whether  for  consumption  or  sale.     The  danse 
in  the  lease  of  the  2nd  of  November  1724,  on  which  the  question 
depends,  is  in  the  following  words : — ^*  And  the  said  Charles  John- 
"  ston  doth,  for  himself,  his  heirs  and  assigns,  covenant,  promise  and 
'*  agree,  to  and  with  the  said  Robert  Colville,  his  heirs  and  assigiis, 
'*  that  it  shall  and  may  be  lawful  to  and  for  the  said  Robert  ColviUe, 
*'  his  heirs  and  assigns,  his  and  their  servants,  labourers  and  work- 
"  men,  with  horses  and  carriages,  from  time  to  time,  to  bore,  dig  and 
**  search  for  mines,  minerals,  coals,  and  quarries  of  marble,  fireestone 
^*  and  slate,  in  any  part  of  the  demised  premises,  except  in  houses, 
*'  gardens,  orchards,  courts  and  yards,  and  to  carry  away  the  same,  and 
**  likewise  eueh  turf  as  the  said  Robert  ColviUe^  his  heirs  and  assigns^ 
shall  give  liberty  to  cut,  make  and  save  in  the  mosses  or  turbary 
belonging  to  the  demised  premises,  he,  the  said  Robert  Colville, 
''his  heirs  and  assigns,  allowing  unto  the  said  Charles  Johnston, 
*'  his  heirs  and  assigns,  reasonable  amends  and  satisfaction  for  the 
''  waste,  spoil  and  damage  which  they  shall  sustain  on  account  of 
''  boring,  digging  for  and  carrying  away  such  mines,  minerals,  coals, 
^  marble,  freestone  and  slates." 

It  has  been  argued  by  the  Counsel  for  the  plaintiffs  in  error,  that 
if  the  construction  put  by  the  Queen's  Bench  on  this  clause  be  the 
true  one,  the  claim  would  be  void,  as  being  inconsistent  with  the 
grant  contained  in  the  demise;  and  that  if  a  demise  were  made 
of  a  farm  consisting  of  arable  land  and  bog,  containing  an  express 
clause  authorising  the  landlord  to  cut  whatever  turf  he  pleased. 
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whether  for  sale  or  consumption,  such  clause  would  be  void,  as  M.  T«  1858. 

being  inconsistent  with  the  grant,  as  under  it  the  landlord  might     ^ \^  ^* ' 

cut  away  and  consume  the  entire  of  the  bog;  and  therefore  they 

argue  it  would  not  be  valid  as  an  exception,  and  consequently  it  is         orb. 

altogether  void.    We  cannot  accede  to  this  proposition,  as,  without 

stopping  to  inquire  whether  such  clause  would  operate  as  a  legal 

exception,  or  as  the  creation  of  what  is  called  in  some  of  the  cases 

a  limited  or  particular  inheritance,  we  have  no  doubt  that  there  is 

nothing  illegal  or  inconsistent  in  a  landlord  demising  arable  land 

and  bog,  and  reserving  to  himself  such  a  right,  even  though  the 

exercise  of  it  may  have  the  effect  of  consuming  all  the  turbary  on 

the  bog  in  question,  in  which  event  the  soil  of  the  cut  away  bog 

will  belong  to  the  tenant  as  a  portion  of  the  demised  premises. 

The  rights  of  the  parties,  therefore,  must  depend  on  the  true 

construction  of  the  clause  in  queation.    Omitting  from  the  clause 

the  provision  as  to  mines,  minerals,  quarries,  &c.,  and  confining  its 

operation  to  the  turf,  it  will  read  thus : — *^  That  it  shall  be  lawful 

^^  for  the  said  Robert  Colville,  his  heirs  and  assigns,  his  and  their 

"  servants,  labourers  and  workmen,  with  horses  and  carriages,  from 

"  time  to  time,  to  dig,  and  search  for,  and  carry  away,  such  turf  as 

'^  the  said  Robert  Colville,  his  heirs  and  assigns,  shall  give  liberty 

^'  to  cut,  make  and  save,  in  the  mosses  or  turbary  belonging  to  the 

demised  premises."  It  cannot  be  denied  that,  reading  the  clause  even 

in  this  way,  it  is  awkwardly  expressed,  and  that  it  is  no  easy  matter 

to  give  it  a  construction  which  will  give  effect  to  the  several  parts  of 

it ;  but,  on  the  whole,  we  are  of  opinion  that  the  intention  was,  that 

the  lessor,  his  heirs  and  assigns,  should  by  his  servants  and  workmen 

have  the  right  to  cut  turf;  and  we  think  that  that  intention  can  best 

be  effected  by  holding  the  construction  to  be,  that  the  lessor,  his  heirs 

and  assigns,  should  have  the  right,  by  his  servants  and  workmen, 

to  cut  such  turf  as  he  or  they  should  give  liberty,  or  point  out  to 

his  servants,  so  to  cut;  and,  there  being  nothing  in  the  clause  in 

any  way  to  limit  the  right  of  the  landlord  to  cut  for  his  own 

consumption,  or  otherwise,  that  we  must  hold   the  right  to  be 

unlimited;  that  is,  that  Mr.  Orr,  now  representing  the  landlord, 

has  the  right  to  cut  both  for  sale  and  consumption,  and  therefore 
VOL.  8.  45  L 
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M.  T*  1858.  that  the  cotting  by  Sloan  and  M'Master  was  justifiable;  and  we 

are  also  of  opinion  that  the  right  is  confined  to  a  cutting  by  the 
landlord,  his  heirs  and  assigns,  and  his  and  their  servants  and 
labourers ;  and  we  cannot  find  anything  in  the  danse  enabling  the 
landlord  to  give  this  right  or  permission  to  a  third  person,  not 
being  his  assignee,  and  therefore  that  the  catting  by  Reid  was  not 
justifiable.  The  result,  therefore,  is  that  our  opinion  coincides  with 
that  of  the  Qoeen's  Bench,  as  to  each  of  the  three  cuttings,  the 
subject  of  the  case,  and  we  therefore  afiirm  their  judgment ;  but,  as 
each  party  appealed  against  that  judgment,  we  do  so  without  costs. 
As  the  question  does  not  arise,  Reid  not  being  a  labourer  or  work- 
man of  Mr.  Orr,  we  give  no  opinion  whether  or  not,  as  suggested 
during  the  argument  by  my  Brother  Chbistiah,  Mr.  Orr,  in 
addition  to  the  right  to  cut  turf  for  his  own  benefit,  may  not  also 
have  the  right  to  permit  his  ordinary  workmen  and  labourers  to  cut 
turf  on  the  moss  in  question  for  their  own  oonsumption  or  benefit 

PiooT,  C.  B.,  Baix  and  CHmisTUJr,  JJ.,  and  PximBFATHSB, 
BicBABDS  and  Greshs,  BB.,  concurred* 

Judgment  affirmed. 


I^MMki 
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M.  T.  1857. 

CommanPitas. 


DEEBLE  V.  MCMULLEN. 

'{Common  Pleas.) 

Nov.  3, 

This  was  a  special  case,  submitted  for  the  opinion  of  the  Court  by  ^  tenant, 

holding  under 

the  parties  to  the  suit.     The  action  was  brought  for  damages  alleged  aleaseforliyes 

containing  a 

to  have  been  snstained  by  the  plaintiff,  by  means  of  the  severing  covenant  for 

renewal,   hay- 

and  carrying  away  by  the  defendant  of  certain  mill-stones  and  machi-  ing  been  no- 

nery  attached  to  a  mill,  demised  wi^  other  premises,  by  the  i^aiii'-  the  Tenantiy 
tiff  to  the  defendant ;  and  the  snbstantial  qoesdon  at  the  trial  was,  f^^  vo'do* 
whether  the  property  described  in  the  summoos  and  plaint,  or  any  J^'cQ^  sor- 
part  of  it,  was  the  property  of  the  plaintiff?     The  case  came  on  for  ^^^^""L^^^t 

trial  before  Mr.  Justice  Bai.l,  at  the  Cork  Spring  Assizes  lor  1857,  .(^  ^®  ^^^ 

*^      °  in   the  lease 

when  a  verdict  was  found  for  the  plaintiff  for  £30,  subject  to  the  having  expi- 
red), and  hav- 

opinion  of  the  Court  above  upon  the  following  facts. — ^By  indenture  ing  brought  a 

d^-bill  eject- 

of  lease,  bearing  date  the  9th  of  December  1730,  Edward  Finn  ment,  obtained 

demised  the  mill  and  premises  in  questioo,  together  with  the  null'-  possession  on 
stream  and  appurtenances,  to  Thomas  Smith  and  his  heirs,  for  three  janoary  1856, 
lives  renewable  for  ever  ;  which  lease  contained  a  covenant  by  Tho-  ^©cntion^for 

■tas  Smith  for  himself,  his  heirs  and  assigns,  to  repair,  maintain,  ^°®  month. 

Before    the 
vphold  and  keep,  during  the  tenancy,  the  said  mill  and  premises,  expiration  of 

the  latter  pe- 
with  the  appurtenances,  with  all  needful  and  necessary  reparations  nod,    the  te- 

and  amendments,  and  to  yield  them  up  io  such  repair,  at  the  deter-  ^^^  ^  compel 

mination  of  the  tenancy,  to  the  lessor,  his  heirs  and  assigns.     The  f^l^^ance  of 

estate  and  interest  of  Edward  Finn  in  the  demised  premises  subse-  ^^  ^ewS^of 

the  lease,  and 
obtained  an  ad  interim  inionction  to  stay^prooeedings  until  the  hearing  of  the  peti- 
tion, which  was  dismissed  on  the  27th  of  Jane,  and  the  izgmnction  dissolved.  Upon 
the  28th,  the  landlord  served  the  tenant  with  notice  of  his  intention  of  taking  pos- 
session onder  the  civil^bill  decree,  and  took  possession  npoa  the  Ist  of  July ;  bat,  in 
the  meantime  (between  the  28th  of  June  and  the  1st  of  July),  the  defendant 
removed  mill-stones  and  machineiy  from  the  demised  premises,  notwithstanding  a 
covenant  in  the  lease  to  deliver  np  the  mill  and  premises  at  the  end  of  the  term.— 
Eeld,  that  the  tenant  was  not  entitled  to  remove  the  miU-stones  and  machinery  from 
the  premises — {Per  Monahah,  C.  J.,  and  Keooh,  J.),  becavse  he  had  failed  to 
do  so  daring  the  continoanoe  of  his  term. — {Per  Ball,  J.)>  because  the  stay  of  exe- 
cation  of  the  decree  had  the  effect  of  an  agreement  between  the  parties,  under  which 
the  tenant  was  bound  to  deliver  up  the  premises  in  the  same  condition  they  were  in 
when  the  decree  was  pronounced  by  the  Assistant-Barrister. 
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M.  T.  1857.  quentlj  vested  in  J.  S.  Travernan  and  E.  Percj;  and  the  estate 
' /— -^     and  interest  of  Thomas  Smith  vested  in  Alice  Church  and  others, 

DXEBLB 

^  who  obtained,  on  the  2nd  of  May  1795,  from  J.  S.  Travernan  and 

M^MULLBN.    E.  Percj,  a  renewal  of  the  lease  of  1730.     All  the  cestui  qui  vie$^ 
both  in  the  original  lease  and  renewal,  were  dead,  and  the  plaintiff 
in  the  present  suit  became  entitled  to  the  estate  of  Edward  Finn  in 
the  demised  premises ;  and  the  defendant  occupied  the  premises  as 
lessee  to  one  William  Power,  who  held  them  as  an  under-lessee 
(not  assignee)  of  the  estate  demised  to  Thomas  Smith.    The  defend- 
ant and  others  so  claiming  under  Thomas  Smith  had  been  requested, 
by  notice  under  the  Tenantry  Act,  to  renew  the  lease  of  1730,  but 
neglected  to  do  so ;  and  the  plaintiff  accordingly  served  them  with 
notice  to  quit,  and  commenced  a  civil-bill  ejectment,  and,  on  the  10th 
of  January  1866,  obtained  a  civil-bill  decree  for  possession,  with 
stay  of  execution  for  one  month  from  the  12th  of  January  1856. 
Before  the  expiration  of  that  period,  the  Churches  (but  not  the 
defendant)  filed  a  cause  petition  in  the  Court  of  Chancery  against 
the  plaintiff,  to  enforce  specific  performance  of  the  covenant  for 
renewal  in  the  lease  of  1830,  and  obtained  an  injunction  to  stay 
execution  of  the  civil-bill  decree  until  after  the  hearing  of  the 
cause;  and  the  plaintiff  having  applied,  in  April  1856,  to  dissolve 
the  injunction,  the  cause  was  set  down,  and  came  on  for  hearing 
on  the  27th  of  June  1856,  when   the  injunction   was  dissolved, 
and  the  petition  dismissed.     Upon  the  28th,   the  plaintiff  called 
upon  the  defendant  at  his  mills,  and  told  him  of  his  intention 
of  taking  possession  under  the  civil-bill  decree,  and,  accordingly, 
took  possession  upon  the  Ist  of  July;  bat,  between  the  28th  of 
June  and  the  1st  of  July,  the  defendant  bad  removed  the  mill- 
stones    and    machinery.      All  the    property  so  removed  by   the 
defendant  consisted  of  machinery  that  had   been  erected  for  pur- 
poses of  trade;  and   one   portion  of  it  was  a  machine  called  an 
"  elevator,"  which  had  been  erected  by  William  Power,  a  fdrmer 
undertenant  of  the  mill,  in  substitution  for  other  machinery  that 
had  previously  been  used  for  the  same  purpose,  and  by  him  sold 
to  the  defendant,  when  the  latter  became  tenant  of  the  mills ;  and 
it  appeared  that  the  machinery  originally  used   for  that  purpose 
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had  been  upon  the  premises  in  1818  ;  but  it  did  not  appear  whether  M.  T.  1857- 

there  had  been  any  machinery  for  that  purpose  upon  the  premises  _^ 

in  the  year  1795,  when  the  last  renewal  of  the  lease  of  1730  had       ^b^^i^ 

been  granted.     The  jury  found  that  the  value  of  the  ''elevator"    m'muixbn. 

was  £5,  and  that  of  the  other  machinery  put  up  by  the  defendant 

and  Power,  in  addition  to,  and  not  in  substitution  for,  any  machinery 

formerly  upon  the  premises,  was  worth  £25;    that  the  defendant 

had  purchased  of  Power  all  the  machinery  erected  by  the  latter. 

All  the  machinery  severed  and  carried  away  by  the  defendant 

consisted  of  trade  fixtures  attached  to  the  mills,  and  actually  used 

for  working  them.     The  question  for  the  Court,  upon  the  special 

case,  was  whether  or  not  the  defendant  was  entitled  to  remove 

the  property  in  question  ?     The  several  leases,  documents  and  pro- 

ceedings  in  the  action  at  Law  and  the  Equity  suit  were  incorporated 

by  reference  with  the  special  case. 

O'Riordan  (with  whom  was  Deasy\  for  the  plaintiff. 

In  cases  of  ejectment,  where  a  consent  has  been  entered  into 
between  the  parties,  for  stay  of  execution  of  the  habere  for  a  certain 
period,  the  tenant  cannot,  during  that  period,  remove  fixtures :  Fitz^ 
herberi  v.  Shaw  (a) ;  Heap  v.  Barton  (b). — [Monahan,  C.  J.  These 
cases  appear  to  be  decided  upon  a  different  principle,  viz.,  a  con- 
sent entered  into  between  the  parties ;  whereas,  in  the  present  case, 
the  stay  of  execution  seems  to  be  simply  the  act  of  the  Court. — 
Ball,  J.  Does  it  appear  that  the  tenant  applied  to  the  Court 
for  time  to  institute  proceedings  in  the  Court  of  Chancery?]^ 
It  must  be  assumed  that  he  did,  as  he  subsequently  filed  a  petition 
for  a  renewal,  which  must  be  regarded  at  any«  rate  as  binding  the 
tenant  by  estoppel.  Trade  fixtures,  such  as  mills  and  steam-engines, 
become  the  property  of  the  landlord  upon  the  expiration  of  the 
tenant's  term:  MinthaU  v.  Lloyd {e)\  Weeion  v.  Woodeoeh{d). 
In  the  latter  case,  the  tenant  had  not  been  put  out  of  possession, 
and  it  was  held  that  he  was  nevertheless  not  entitled  to  remove 

(a)  1  H.  Bl.  256.  (fr)  12  C.  B.  274. 

(c)  2  M.  &  W.  450.  (<0  7  M.  &  W.  14. 
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M.  T.  1857*  fixtoret.    Peniam  ▼.  Rabart(a)  is  the  00I7  deeimon  the  other  way ; 

but  that  case,  although  cited  in  subsequent  decimooa,  has  not  been 
fidlowad. 


DBBBLS 


«/•  Clarke  and  T.  James,  contra. 

The  Chanceiy  proceedings  were  not,  properly  speaking,  between 
the  parties  to  the  present  case,  but  between  the  landlord  and  Chureh 
the  sub-tenant;  and  therefore  the  former  should  proceed  against 
Church  alone;  besides,  it  is  very  questionable  whethw  the  tenant 
could  not  remore  such  property  at  any  time,  notwithstanding  the 
covenant :  Biskcp  ▼.  EUioU  (6) ;  Elwee  v.  Mawe  (c).  As  regards 
the  time  of  removaL — [Monahah,  G.  J.  That  is  really  the  only 
question  in  the  case.] — ^There  can  be  no  question  but  that  the 
tenant  is  entitled  to  remove  fixtures  during  his  tenancy,  or  such 
time  as  he  thinks  himself  to  be  a  tenant,  and  a  reasonable  time 
afterwards;  and  the  latter  question  is  for  the  Court  to  decide: 
Weeton  v.  Woodooek  (d) ;  Maekinioeh  v.  Trotter  (e). 

The  eases  of  FitzKerhert  ▼.  Shaw  and  JTeqp  y.  Barton  depended 
upon  special  agreement  between  the  parties,  and  are  therefore 
distinguishable. — [Ball,  J.  It  was  contended  by  the  other  side 
that  nfrhat  occurred  in  this  case  must  be  admitted  as  amounting 
to  a  special  agreement.] — The  case  of  Penton  ▼.  Rokari  is  a  dear 
decision  in  the  tenant's  fittYOur.  It  is  to  be  observed  that  the  esses 
where  it  was  hdd  that  the  tenant  was  not  at  Uberty  to  remove, 
after  his  term  had  ceased,  were  cases  of  tenancies  for  years,  not 
tenancies  for  life  or  at  will. 

Deatff^  in  reply. 

There  is  no  doubt  that  the  words  of  the  covenant,  viz.,  '*  neces- 
sary reparations  and  amendments,"  included  something  besides  actual 
repair  of  the  machinery  then  existing ;  for  instance,  the  substitution 
of  new  mill^stones :  Mariyn  v.  Bradley  (f).  As  to  the  other  ques- 
tion; the  right  to  a  renewal  having  been  extinguished,  the  party 

(a)  2  East.  8a  (6)  24  L.  J.,  N.  &.  Exch..  229. 

(c)  2  Smith's  Lead.  Cas.  128.       (</)  7  M.  &  W.  U. 
(f)  3  M.  &  W.  184.  r/)  9  Bing.  24, 
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became  tenant  from  year  to  year ;  and  that  estate  was  absolutely  M.  T.  1857. 
determined  by  the  notice  to  quit,  which  distingnishes  this  case  from 


those  cited  by  the  other  side,  there  having  been  no  agreement 
between  the  landlord  and  tenant  to  create  a  farther  period  of  occu-  m^muluen. 
pation,  that  would  be  termed  an  '*  excrescence ; "  and  although  a 
a  further  period  may  be  in  some  cases  allowed  as  ^treasonable 
time,**  that  will  only  be  found  to  have  been  allowed  in  cases  where 
the  determination  of  the  tenancy  depended  upon  an  uncertain  event;  • 
whereas,  in  the  present  case,  the  six  months'  notice  fixed  the  period 
of  the  tenancy,  and  itself  amounted  to  a  reasonable  time. — [Mona- 
HAN,  C.J.  There  can  be  no  doubt  that  the  legal  right  of  the 
landlord  commenced  when  the  notice  to  quit  expired ;  and  whether 
the  tenant  thought  or  believed  that  he  had  a  right  to  consider  him- 
self as  tenant  for  a  further  period  cannot  affect  the  decision  of  this 
Court,  being  a  Court  of  Common  Law,  which  cannot  establish  an 
equitable  title  to  a  legal  estate.] 

Cur*  ad*  vuli. 


MOVAHAN,  C.  J. 

This  action  was  brought  to  recover  damages  for  the  removal  of  ivbv.  25. 
the  machineiy  of  a  miU. — [Hjb  Lordship  stated  the  pleadings.] — The 
parties  at  the  trial  consented  to  state  the  facts  in  the  form  of  a 
special  case,  for  the  opinion  of  the  Court ;  and  the  only  question 
for  our  decision  is,  whether  or  not,  at  the  time  of  the  removal,  the 
machinery  in  question  was  the  property  of  the  plaintiff,  the  landlord 
of  the  premises,  or  of  the  defendant,  the  tenant  or  undertenant  ? 
It  appears  that  a  lease  had  been  executed,  bearing  date  the  9th 
of  December  1730,  by  which  Edward  Finn  demised  the  miU  and 
premises  in  question  to  Thomas  Smith,  with  a  covenant  for  perpe- 
tual renewal ;  which  lease  contained,  on  the  part  of  the  lessee,  a 
special  covenant  to  maintain  the  mill  and  premises  in  repair  during 
the  tenancy,  and  to  give  them  up  in  proper  order  at  the  termination 
of  it,  to  the  lessor,  his  heirs  and  assigns. 

It  has  been  contended  that  the  effect  of  this  covenant  would  be  to 
vary  the  rights  of  the  parties  in  relation  to  trade  fixtures.  We  are 
of  opinion  it  cannot  have  any  such  effect,  and  that  there  is  nothing 
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M.  T.  1857.  in  the  covenant  to  deprive  the  tenant  of  any  right  in  relation  to 
V-*— V — -^     such  fixtures.  It  appears  that  the  lessee's  interest  in  the  lease  vested 

DBEBUB 

^^  in  persons  of  the  name  of  Church ;  that  all  the  cestui  qui  vies  have 

MCMULLEN,  died,  as  well  those  in  the  original  lease  as  in  the  last  renewal,  which 
was  granted  in  the  year  1795;  that  the  defendant,  who  was  an 
under-lessee  of  the  demised  estate,  and  some  other  persons,  who 
also  claimed  under  Thomas  Smith,  having  received  notice  to  renew, 
they  neglected  to  do  so ;  and  that,  consequently,  notice  to  quit  was 
served  upon  the  proper  parties,  and  proceedings  instituted  in  the 
Civil-hill  Court,  founded  thereon ;  that  the  landlord,  having  proved 
his  case,  obtained  a  decree  for  possession,  with  a  stay  of  execution 
for  a  month  (as  to  the  authority  for  which  we  need  not  now 
inquire),  to  enable  the  defendants,  if  they  were  so  advised,  to 
institute  proceedings  in  a  Court  of  Equity  for  a  renewal  of  the 
original  lease.  It  appears  that  the  Churches,  within  that  period, 
did  file  a  cause  petition  against  the  plaintifi;  to  enforce  specific 
performance  of  the  covenknt  for  renewal,  and  also  obtained  an  ex 
parte  injunction  to  restrain  proceedings  under, the  civil-bill  decree, 
until  the  hearing  of  the  cause.  It  appears  that  the  landlord,  some 
time  afterwards,  filed  an  answering  affidavit  to  the  petition ;  and, 
as  far  as  we  can  see,  the  grounds  upon  which  he  disputed  the  ri^t 
of  the  petitioners  to  a  renewal  of  the  lease  were,  that  he  had,  before 
any  legal  proceedings  were  commenced,  served  a  regular  notice 
calling  on  the  other  parties  to  renew,  and  that  he  was  determined 
to  rely  on  their  neglect  to  renew,  as  amounting  to  a  forfeiture  of 
their  right.  Upon  the  filing  of  this  answering  affidavit,  the  Master 
of  the  Rolls  thought  it  better  not  to  dissolve  the  injunction,  and 
accordingly,  the  cause  petition  was  set  down  for  hearing ;  and  the 
Lord  Chancellor  decided  that  the  tenant  had  forfeited  his  right  to  a 
renewal,  having  lapsed  his  time.  The  petition  was  accordingly 
'  dismissed,  the  result  of  which  was,  that  the  landlord  became  enti- 
tled to  execute  the  decree  for  possession.  But,  in  the  meantime, 
after  the  Chancellor  dismissed  the  petition,  and  before  the  execution 
of  the  civil-bill  decree,  the  defendant,  the  undertenant,  removed 
the  property.  The  special  case  makes  a  difference  between  the 
several  classes   of  fixtures ;  but  the  view  which  we  have  taken 
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renders  it  unnecessary  to  enter  into  any  such    inquiry.    It  has  M.  T.  1857* 

ComaumPkM, 
been  admitted,  for  the  purpose  of  the  argument,  that,  with  the      ^— -v**..-^ 

DESBUB 

exception  of  goods  of  the  value  of  £5,  all  the  rest  were  trade  fix-  ^^ 

tures,  which  the  tenant  in  possession  would  have  had  a  right  to    m'mdli^v« 
remove,  had  he  done  so  during  the  continuance  of  his  term  and 
interest  in  the  premises ;  and  the  question  now  for  our  decision  is, 
whether  the  defendant,  the  undertenant,  had  the  right  to  remove 
them  at  the  time  he  did  so  ? 

In  some  recent  cases  to  which  we  have  been  referred,  it  appears 
to  be  considered  doubtful  within  what  period  the  tenant  is  entitled 
to  remove  such  fixtures.  It  is  therefore  our  duty  to  consider  the 
authorities  on  the  subject,  and  deduce  from  them  some  intelligible 
rule.  The  earliest  cases  on  Uie  law  of  fixtures  are  those  reported 
in  the  Year  Book,  20  Hen.  7,  pL  13  &  26,  and  Poole* $  ea8e{a\ 
in  the  latter  of  which  cases  it  was  held,  that  if  a  tenant  erect 
fixtures  in  relation  to  trade,  he  may  remove  them  during  the  term, 
but  **  after  the  term  they  become  a  gift  in  law  to  him  in  reversion, 
and  are  not  removeable.''  So  the  law  continued,  so  far  as  we  have 
any  means  of  forming  an  opinion,  until  the  case  of  Penton  v. 
Sobari  (3).  That  is  a  very  peculiar  case.  In  that  case,  an  under- 
tenant  ereeted  a  building  for  the  purpose  of  making  varnish.  This 
building  had  a  brick  foundation  let  into  the  ground,  with  a  chimney 
belonging  to  it,  upon  which  a  superstructure  of  wood,  brought  from 
fnotlier  place,  where  the  defendant  had  carried  on  his  business,  was 
raised,  in  which  the  defendant  carried  on  his  trade.  The  original 
term  expired  at  Michaelmas  1800,  in  consequence  of  a  proper  notice 
to  quit,  given  by  the  plaintiff  to  the  executors  of  the  <Mriginal  tenant ; 
and  it  was  admitted  at  the  trial  that  the  plaintiff  had  recovered 
judgment  in  ejectment  against  the  defendant  for  these  very  pre- 
mises; but  the  defendant  remained  in  possession  for  some  time 
afterwards  ;  and,  during  this  overholding,  he  pulled  down  the 
wooden  superstmctiire,  and  carried  away  the  materials :  hence  the 
plaintiff  brought  his  action.  As  to  the  breaking  and  entering,  the 
*  defendant  allowed  judgment  to  go  by  default,  but  pleaded  the 
general  issue  as  to  the  pulling  down  the  building  and  the  carrying 

(a)  1  Salk.  368.  (6)  2  East,  68. 

VOL.  8.  46  L 
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M.  T.  1857.  awaj  of  the  materials.    At  the  trial,  a  verdict  was  taken  for  the 

> — ^ '  plaintiff,  subject  to  the  question  whether,  after  the  expiration  of  the 

term,  the  defendant  had  a  right  to  take  down  and  remove  the  matters 

MCMULLEN,  in  question  ?  The  case  came  on,  on  a  motion  to  enter  the  verdict 
for  the  defendant.  It  was  admitted,  during  the  argument,  that  the 
erection  was  one  which  the  defendant  could  lawfully  remove  during 
the  tenancy,  but  it  was  said  that  he  could  not  remove  it  after  the 
end  of  the  term,  because  he  became  a  trespasser  by  the  act  of 
coming  to  or  continuing  upon  the  plaintiff's  property.  Lord  Kenyon 
asked  whether,  if  he  had  left  an^  personal  chattel  on  the  premises, 
as  a  hogshead  of  wine,  he  would  have  been  entitled  to  it  after 
the  term?  That  having  been  admitted,  his  Lordship  appears  to 
have  decided  by  analogy  that  the  tenant  could  also  remove  fixtures. 
If  that  case  were  decided  upon  the  grounds  that  the  things  removed 
were  not  fixtures,  let  into  and  forming  part  of  the  fireehold,  but  mere 
chattels,  the  decision  would  have  been  perfectly  correct;  and  I 
cannot  help  thinking  that  the  case  was  decided  upon  some  ground 
of  that  kind ;  for  I  can  see  no  analogy  between  the  case  of  hogsheads 
of  wine  and  fixtures  attached  to  the  soil;  but  if  that  case  decided 
that  the  matters  in  question  were  fixtures,  which,  during  the  term, 
had  become  part  of  the  land,  and  that  the  tenant  was  nevertheless 
at  liberty  to  remove  them  after  the  expiration  of  his  term,  and  after 
a  judgment  in  ejectment  had  been  obtained  by  the  landlord,  I 
confess  that  I  cannot  find  any  principle  of  law  to  justify  such  a 
decision ;  if  the  hogsheads  of  wine  were  to  afford  an  analogy,  the 
tenant  might  remove  them  at  any  time,  even  after  the  landlord  had 
assumed  possession.  Accordingly,  in  some  subsequent  cases,  the 
Judges  appear  not  to  have  followed  the  rule  supposed  to  have  been 
laid  down  in  Penton  v.  Rohart. 

In  Lyde  v.  Russell  (a\  the  plaintiff,  in  1826,  became  yearly 
tenant  to  the  defendant,  of  a  dwelling-house ;  and  during  his  tenancy 
he,  at  his  own  expense,  provided  and  hung  a  quantity  of  bells.  After 
he  had  quitted  the  premises,  the  landlord  took  down  the  bells,  aad 
refused  to  give  them  to  the  plaintiff,  who  brought  his  action  for 
their  removal.    It  was  argued  that,  as  soon  as  they  were  severed 

(a)  1  Barn.  &  Ad.  353. 
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from  the  freehold,  they  became  the  personal  chattels  of  the  former  M.  T.  1857- 
tenant;  and  Penton  v.  Robert  was  cited;  but  Lord  Tenterden,     v— — ^^-^  ' 

DEEBIiE 

afler  giving  the  case  much  consideration,  in  a  short  but  clear  judg-  ^^ 

ment  referred  to  the  old  cases,  in  the  Year  Book  and  Salkeld^  and  m'mullen. 
states  the  principle  deducible  from  these  authorities  U>  be,  that  the 
tenant  can  only  avail  himself  of  the  privilege  of  removal,  during  the 
term,  inasmuch  as  at  that  period  the  land  is  not  the  property  of  the 
landlord,  and  the  tenant  is  no  trespasser ;  but  if  the  tenant  should  not 
avail  himself  of  this  right  during  the  term,  the  land,  at  the  expira- 
tion of  it,  becoming  the  property  of  the  landlord,  the  fixtures  will 
also  become  his,  as  being  a  portion  of  the  realty.  That  decision 
appears  to  me  to  be  quite  consistent  with  the  rule  laid  down  in  the 
cases ;  though  it  is  said  in  Sm.  Lead.  Cas*^  15  c,  that  it  goes  further 
than  any  previous  case,  holding  as  it  did  that,  on  the  tenant  quitting 
the  land,  the  property  in  the  fixtures  so  completely  vests  in  the 
landlord  that,  although  they  be  subsequently  severed  and  made 
chattels,  the  tenant's  right  will  not  revive.  Then  comes  the  case 
of  Weeion  v.  Woodcock  (a)^  which  is,  I  think,  inconsistent  with 
Penion  v.  Robart^  if  regarded  as  having  been  decided  on  the 
ground  that  a  man  may  remove  his  fixtures,  so  long  as  the  bare 
possession  continues.  The  facts  of  that  case  were  these : — The  plain- 
tiff had  demised,  to  a  person  who  afterwards  became  bankrupt,  a 
factory,  with  machinery,  &c.  The  lease  contained  a  covenant  by 
the  lessee  to  keep  up  a  steam-engine  and  boiler,  and  to  deliver 
up  the  possession  of  the  premises  and  all  things  therein,  at  the 
end  of  the  term,  and  a  clause  of  re-entry  in  case  of  the  breach  of 
the  covenants.  A  breach  of  covenant  having  been  committed,  the 
plaintiffs  made  an  entry  on  the  premises  to  enforce  the  forfeiture. 
The  assignees,  however,  kept  actual  possession,  until  the  boiler  had 
been  sold  and  removed.  The  jury,  however,  found  that  the  boiler 
had  not  been  removed  within  a  reasonable  time  after  the  entry  for 
the  forfeiture.  It  was  argued  on  the  one  side,  irrespective  of  the 
covenant,  that  the  plaintiffs  were  entitled  to  the  boiler,  as  being 
a  fixture,  and  not  having  been  removed  during  the  term.  On  the 
other  hand,  it  was  insisted  that  the  assignees  had  the  right  of 

(a)  7  M.  &  W.  14. 
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M.  T.  1857.  removal,  so  long  aa  they  continued  in  actual  poaaession ;  and  Pewkm 
CotnumPleoB, 
— -V — '      ▼.  Robart  was  cited,  in  support  of  that  view.     The  Court  held  that 

I>BBBIiB 

^^  they  had  no  such  right.    Alderson,  B.,  in  giving  judgment^  says: — 

H 'MULUiN.  •<  The  rule  collected  from  the  several  oases  decided  on  this  Buh|ect 
"seems  to  be  this,  that  the  tenant's  right  to  remove  fixtures  con- 
"  tinues  during  his  original  term,  and  such  further  period  of  po»* 
''session  by  him,  as  he  holds  the  premises  under  a  right  still  to 
"  consider  himself  as  tenant." 

I  confess  I  feel  at  a  loss  to  know  what  the  cases  are  from  which 
Baron  Alderson  obtained  the  latter  portion  of  this  rule,  namely,  so 
long  as  he  holds  the  premises  under  a  right  still  to  consider  himself 
as  tenant.  I  could  well  understand  that,  if  the  tenancy  expire  by 
an  uncertain  event,  as  the  dropping  of  a  life,  or,  as  in  the  case 
then  before  the  Court,  by  the  entry  of  the  landlord  for  a  forfeiture, 
that  the  tenant  might  have  a  reasonable  term,  after  such  deter- 
mination of  the  tenancy,  to  remove  the  fixtures ;  but  what  is  to 
be  the  criterion  of  the  tenant's  right  still  to  consider  himself  as 
tenant,  I,  for  one,  do  not  clearly  understand.  In  Heap  v.  Bat' 
ton  (a),  Jervis,  C.  J.,  states  that  the  Courts  seem  to  have  taken 
three  separate  views  of  the  rule  applicable  to  these  cases ;  first, 
that  the  fixtures  at  the  expiration  of  the  term  become  the  property 
of  the  landlord,  unless  during  the  term  the  tenant  has  exercised 
his  right  to  remove  them ;  secondly,  as  in  Penian  v.  Robart^  that 
the  tenant  may  remove  the  fixtures,  notwithstanding  the  expiration 
of  the  term,  if  he  remains  in  possession  of  the  premises ;  thirdly, 
that  his  right  to  remove  fixtures  after  his  term  has  expired  is 
subject  to  this  further  qualification,  as  laid  down  by  the  Exchequer 
in  Minshall  v.  Lloyd  (b)  and  Mackintosh  v.  Trotter  (c),  that  he  still 
continues  to  hold  the  premises  under  a  right  still  to  consider 
himself  a  tenant.  But  he  said  that  it  was  not  necessary  to  intimate 
an  opinion  as  to  whether  any  one  of  those  three  positions  was  the 
correct  one ;  as,  in  the  case  before  them,  the  consent  for  judgment, 
with  the  stay  of  execution,  given  by  the  defendant,  the  tenant,  pre- 
vented the  tenant,  during  such  stay  of  execution,  from  altering  the 
condition  of  the  premises  by  removing  the  fixtures ;  and  that  what 

(a)  12  C.  B.  274.  {b)  2  M.  &  W.  450. 

(c)  3  M.  &  W.  84. 
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occurred  was  eqaivaleiit  to  an  agreement  on  his  part  to  give  up  M.  T.  1857. 

possession  of  the  premises  to  the  landlord  in  their  then  condition.     ^ ^.^^^ 

Accordingly,  in  the  present  case,  it  has  heen  strongly  contended  by 
the  plaintiff's  Counsel  that  we  ought  to  consider  that  the  stay  of  m'mulIiBH. 
execution  given  by  the  Assistant-Barristor  was  equivalent  to  a  con- 
sent for  judgmenti  with  stay  of  execution,  and  that,  without  such 
a  consent,  the  Assistant-Barrister  would  not  have  had  the  power  to 
grant  such  stay.  Without  entering  into  such  an  inquiry,  I,  for  my 
part,  do  not  wish  to  make  such  special  facts  the  foundation  of  my 
judgment ;  I  prefer  holding,  as  I  do,  that  a  tenant  who  remains  in 
possession  after  the  determination  of  his  tenancy,  by  the  service  and 
expiration  of  a  regular  notice  to  quit,  without  any  bona  fide  right 
so  to  do,  under  pretence  of  a  right  to  a  renewal,  which  had  been 
long  previously  forfeited,  cannot,  by  such  his  tortious  and  illegal 
overholding,  acquire  a  right  as  against  his  landlord  to  remove 
fixtures  which,  in  my  opinion,  on  the  determination  of  the  tenancy, 
became  the  property  of  the  landlord,  being  then  affixed  to  and  part 
of  the  freehold,  which  then  became  his  property.  Judgment  must, 
therefore,  be  entered  for  the  plaintiff,  for  the  value  of  all  the 
fixtures,  £30. 

Ball,  J. 

The  Lord  Chief  Justicb  has  described  the  law  upon  this  sub* 
ject  as  being  in  a  very  unsettled  state,  and  it  is  not  easy  to  decide 
satisfactorily  between  the  conflicting  decisions  upon  the  point  at 
issue.  The  authority  of  the  case  of  Penion  v.  Robart  has  never 
been  direeify  impeached  by  any  subsequent  authority,  deciding  as 
it  does  that  the  tenant  is  entitled  to  remove,  after  the  expiration  of 
his  term,  but  during  the  continuance  of  his  possession,  fixtures 
erected  by  him  for  the  purposes  of  his  trade  during  the  term.  On 
the  other  hand,  the  law,  from  the  Year  Books  down  to  the  decision 
of  Penton  v.  Robart^  had  been  that  the  right  of  the  tenant  to  remove 
such  fixtures  was  limited  to  the  period  of  the  duration  of  his  term  at 
law ;  and  accordingly,  it  is  observed  in  the  note*  to  Hammond^e  Nisi 
PriuSf  that  Penton  v.  Robart  is  at  variance  with  all  the  previous 

•  p.  147. 
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M.  T.  1657*  authorities,  as  well  as  with  the  analogy  to  be  derived  from  the  do&* 
•  — ^-  _'     trine  of  emblements. 

The  cases  subsequent  to  Penion  t.  Robart  are,  in  like  manner, 

M^MUULsir.  in  some  instances,  difficult  to  reconcile  either  with  that  decision  or 
with  the  old  doctrine  of  law  on  the  subject,  or  indeed  with  one  an- 
other. In  Lyde  y.  RusMel{a\  the  qnestion  came  on  for  the  decision 
of  the  Court  of  Queen's  Bench  in  England ;  and  Penion  v.  Robart 
was  relied  on  for  the  doctrine  that  a  tenant  might,  even  after  the 
expiration  of  his  term  (provided  his  possession  continued),  remove 
fixtures  erected  bj  him  for  trade  purposes  during  his  term.  But 
Penion  v.  Robart  was  distinguishable  from  Lyde  v.  Ruseel  in  this 
respect,  that,  in  the  latter  case,  the  tenant  had  quitted  the  posses- 
sion before  he  laid  claim  to  the  fixtures.  However,  Lord  Tenter- 
den,  in  delivering  the  judgment  of  the  Queen's  Bench,  reiterated 
the  old  doctrine  that  the  tenant  must  use  his  privilege  of  removing 
the  fixtures  during  the  continuance  of  his  term,  and  that,  if  they 
remain  on  the  premises  after  the  term,  they  become  a  gift  in  law 
to  him  in  the  reversion,  and  are  not  removeable. 

Li  Minshall  v.  Lloyd  {b)^  a  difierent  doctrine  apparently  was 
announced  by  Parke,  B.  (after  referring  to  Lyde  v.  Russel)^  he 
holding  the  tenant  disentitled  to  recover  the  fixtures  after  the 
expiration  of  the  term,  and  after  he  had  any  right  to  consider 
himself  as  tenant.  Whereas  in  the  very  same  case,  Alderson,  B.,  is 
reported  to  have  held  that  the  tenant  is  entitled  to  his  right  of 
taking  the  fixtures  during  his  possessions  but  the  moment  that 
expires  he  cannot  remove  them.  And  Bolland,  B.,  in  the  same  case, 
held  that  as  the  tenant  did  not  remove  the  fixtures  during  his  term, 
his  right  to  take  them  was  then  determined.  Again,  in  Maekintosk 
V.  TVotier  (c),  Parke,  B.,  repeats  the  opinion  which  he  says  he  had 
arrived  at,  after  much  consideration,  in  Minshall  v.  Lloyd  i  only 
that  instead  of  expressing  it,  as  in  that  case,  that  the  tenant  is  enti- 
tled to  remove  the  fixtures  during  the  term,  and  during  the  period 
subsequent  to  its  expiration  within  which  he  had  a  right  to  consider 
himself  as  tenant,  he  uses  the  phrase  that  he  has  a  right  so  to  re- 

(a)  1  B.  &  Ad.  394.  (6)  2  M.  &  W.  400. 

(c)  3  M.  &  W.  186. 
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move  them  daring  the  term,  "or  during  what  may  for  this  purpose  M.  T.  1857* 

Common  Pktuu 
be  considered  as  an  excrescence  on  the  term"  <>-  ■  y     ■  ^ 

DEEBUB 

In  Weeton  v.  Woodcock  (a),  Baron  Alderson  adopts  the  doctrine  ^^ 

of  Parke,  B^  in  the  two  cases  just  referred  to,  holding  that  "  the  m^mullbn^ 
"  tenant's  right  of  removal  continues  during  his  original  term,  and 
"  during  such  further  period  of  possession  by  him,  as  he  holds  the 
<(  premises  under  a  right  still  to  consider  himself  a  tenant."  But 
what  are  the  circumstances  under  which  a  party,  whose  term  has 
gone  at  law,  is  entitled,  notwithstanding  (being  still  in  possession), 
to  consider  himself  as  tenant,  is  nowhere  explained,  and,  perhaps  it 
could  not  be  with  much  confidence  determined. 

In  this  state  of  the  authorities  upon  the  point,  I  have  endea- 
voured to  see  whether  the  present  case  may  not  be  decided  upon 
grounds  unaffected  by  them,  and  without  determining  the  contro- 
versy between  them.  In  Heap  v.  Barton  (6),  a  tenant  who  had  the 
Common  Law  right  of  removing  fixtures,  erected  by  him  for  trading 
purposes,  had  been  party  to  an  agreement  with  his  landlord,  who 
had  brought  an  ejectment  against  him;  whereby,  on  the  terms  of  his 
not  taking  defence,  and  allowing  judgment  to  go  by  default,  he  was 
to  be  permitted  to  retain  the  possession  for  a  certain  time  after  the 
judgment,  within  which  the  landlord  was  not  to  execute  the  habere  i 
and  it  was  ruled  that,  under  this  agreement,  the  tenant  was  pre- 
cluded from  removing  the  fixtures  at  any  time  between  the  entry  of 
the  judgment  and  the  day  until  which  the  landlord  had  postponed 
the  execution  of  the  habere ;  and  that  the  premises  should  be  given 
up  to  the  landlord  in  the  same  state  they  were  in  when  the  judg- 
ment was  marked.  This  decision  rested  chiefly  upon  the  authority 
of  Fitzherbert  v.  Shaw  (c),  and  I  apprehend  is  undoubted  law.  The 
question  is,  do  the  facts  of  this  case  bring  it  within  the  principle 
upon  which  the  case  of  Heap  v.  Barton  was  decided  ?  The  defend- 
ant here  was  served  with  a  civil-bill  ejectment,  and  allowed 
judgment  to  go  by  default;  and  the  case  having  been  called  on 
before  the  Assistant-Barrister,  he  decreed  possession  for  the  land- 
lord, but  provided  that  the  habere  should  not  issue  for  a  month, 

(a)  7  H.  &  W.  14.  (6)  12  Com.  B.  280. 

(0  2H.B1.258. 
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M.  T.  1657.  during  whieh  time  the  tenant  ahoold  be  at  fibertj  to  oootinBe  in 

possession ;  and  if  he  ahoald  think  fit,  to  intdtate  proceedings  in  tiie 
^^  Coart  of  Chanoery  for  the  purpose  of  obtaining  from  the  landlord  s 

hVuixbv.  renewal  of  the  lease.  In  the  meantime  the  defendant  oontinned  in 
possession)  and,  daring  the  period  allowed  for  instituting  the  pro- 
oeedings,  a  petition  was  filed  in  the  Court  of  Chanoery  for  the 
renewal  of  the  lease,  and  was  sabeeqoentlj  ^Hsmissed,  and  it  wis 
not  vntil  within  a  day  or  two  before  the  landlord  became  cntitkd 
to  oKeonte  the  iUiAsrt,  that  Uie  defendant  removed  the  fiztnes  in 
question :  thus  the  defendant  availed  himsdf  of  the  benefit  of  tlm 
arrangement,  if  I  may  eo  call  it,  which  was  suggested  by  the 
Assiatant-BaiTisle^,  whereby  be  was  to  continue  in  pnwnrwiinn,  sad 
the  landlord  aequieaoed  in  it  also,  by  forbearing  to  ezeeate  \k 
iuiirs;  and  I  apprehend  that^  widwut  the  consent  of  bodi  parties 
the  Assialant-Barrkter  had  no  power  to  suspend  (as  be  did)  tfie  ez- 
aeutioii  oC  the  deoree  for  posseasion,  nasmudi  as  it  is  ouy 
appeal  bmng  lodged  that  the  Assistant-Bamsler  is  an 
Under  all  tibeae  eireumatanees,  it  appesn  to  ma  thai 
aoBl  in  this  ease  muat  be  taken  to  have  been  a  party  to  i 

It  wbeteby,  aa  m  Heap  t.  JBajflsw,  he  was  bound  to  leave  die 
lor  the  landlord,  at  the  ezpintm  of  tke  mowA  abufd 
bim  to  continue  iu  poaaMsion,  m  Ae  same  cmidiiMm  tkey  wure  is  it 
the  time  of  the  prsnoundng  of  te  decree  of  tke  ^■liuaai  Baiiiiiii; 
und  it  follows  tfn^  he  was  not  at  liberty  to  wmiiii.  An  finsaiiiii 
the  lime  wbesi  he  did  aa. 

these  groundi,  I  am  of  opuwmihas  ike 
be 
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event,  or  in  case  the  landlord  gives  the  tenant  reason  to  suppose  M.  T.  1857. 

ComnumPlecLS, 
that  he  has  a  right  to  do  so.   But  this  cannot  he  when  the  landlord     ^^^ 

has  served  a  notice  to  quit,  and  when  hostile  proceedings  have  heen 
taken  by  the  tenant  in  a  Court  of  Equitj,  and  failed.  In  such  Mcmullen. 
a  case,  where  there  exists  hostilitj  between  the  landlord  and  ten- 
ant, and  when  the  former  has  signified  that  the  tenancy  is  to 
end  at  a  particular  time,  I  do  not  think  that,  either  by  Law  or 
Equity,  the  tenant  can  extend  the  time  for  removing  trade  fixtures. 
If  he  take  his  case  to  another  tribunal,  and  succeed,  he  can  then  do 
as  he  pleases  ;  but  if  he  fail,  he  cannot  revive  a  right  that  has  been 
determined  by  the  notice  to  quit.  Whether  or  not  the  Assistant- 
Barrister  could  suspend  the  execution  of  his  decree,  and  I  conceive 
that  he  had  not  power  to  do  so,  or  whether  the  extension  of  the 
time  for  execution  in  this  case  was  made  by  consent,  it  appears  to 
me  that  this  suspension  of  the  decree  was  for  one  particular  purpose, 
and  no  other,  viz.,  to  allow  time  for  the  commencement  of  proceedings 
in  a  Court  of  Equity.  Those  proceedings  were  accordingly  instituted 
by  the  tenant,  who  obtained  an  ad  interim  injunction,  having  pre- 
viously filed  a  petition  to  obtain  a  renewal  of  the  lease.  That 
injunction  was  subsequently  dissolved,  and  the  petition  dismissed; 
and  that  being  so,  matters  were  restored  to  the  position  in  which 
they  had  originally  been,  and  the  fixtures  became  absolutely  the  pro- 
perty of  the  landlord. 

The  Chief  Justice  stated  that  Mr.  Justice  Jackson,*  who  was 
unable,  through  indisposition,  to  attend,  concurred  in  the  judgment 
of  the  Court. 

Judgment  for  the  plaintiff. 

*  Since  deceased. 


VOL.  8.  ^7  T- 
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E.  T.  1858. 

CtmmanPUoM. 


^  In  re  FARRER'S  ESTATE. 


WmIO. 


^iP'  7'*.  ^?  This  wai  a  special  case^  sttbmiUed  by  the  Incnmbered  Estates 

1852,    derised  ^  ^ 

all  hlB    real    Court  for  the  opinion  of  the  Conrt  of  Common  Pleas,  upon  the 

and   freehold  '^  — >     r- 

eatatei  in  L.  constmotion  of  the  will  of  W.  D.  Farrer,  deceased. 

and  T.  (except 

tach  estates  as       William  Dent  Farrer,  late  of  Brockley  Hall,  in  the   Qneen's 

were  vested  in^^  •,.,  .««•■.  «.«  «•<• 

him  as  mort-  County,  by  his  last  will  and  testament,  bearing  date  the  1st  of 

to^!Vcertaiii  ^^^  1852,  devised  all  his  real  and  freehold  estates  in  the  counties 

midnd«r  to  ^  ^^  Limerick  and  Tipperary,  except  such  estates  as  were  vested  in 

fo?  m!'^'  ""  "  "ortgWee  or  troatoe,  to  the  Bight  Hon.  Biehard  Eeathige 

mainder  to  the  and  Mahony  Harte  and  their  heirs,  to  the  use  that  his  wife  should, 
first  and  other 

sons  of  J.  F.,  in  case  she  survived  him,  receive  during  her  natural  life  an  annuity 
in    tail  I  male. 

He  then    be-  of  £600,  and,  subject  thereto;  to  the  use  of  other  trustees,  for  a  term^ 
qneathed   cer- 
tain pecuniary  of  500  years,  to  be  computed  from  the  testator's  death,  upon  tmst 

younger   son    to  Secure  the  payment  of  the  said  jointure,  and,  subject  thereto,  to 

danghten,  ^^  ^^  ^^®  ^^  ^^®  testator's  eldest  son,  Captain  John  Farrer,  and  his 

Sis^peraonaltT    ^^^^S^^^,  during  his  life,  without  impeachment  of  waste ;  and  from 

amongst  which  ^j^^  ^f^^,  ^^^^  ^^i\^  ^f  ^[^^  ^\^  g^n,  to  the  use  of  the  first  and  eveiy 
he  ennmerated  ' 

a    mortgage     other  son  of  the  said  John  successively,  and  the  heirs  male  of  the 
held  hy  him  on 

an  estate  in    body  of  every  such  son  of  his  said  son ;   and  in  default  of  snch 

L.     In  case 

his  nersonalty  issue,  to  the  use  of  each  of  his  other  sons  during  his  life,  without 

insuffici^^Ye  impeachment  of  waste ;  and  after  his  decease,  to  the  use  of  the  fifst 

re^md^fre^  ^°^  every  other  son  successively  of  each  such  other  sons,  and  the 

in  ^aid^'of*  Ae  ^^^  °**^^  ^^  ***^  ^^^  ^^  ^^^^  ^*  ^^  ^^^^  ^^^^  ^^  ^  '^*^ 

personalty,  to  |;)jq  qI^q,.  ^f  \^ig  ^[^  other  sons,  and  his  first  and  other  sons,  and 
the  extent  of  ^ 

£6000;  hnt  de- 
clared that  all  real  and  freehold  property  acquired  subsequent  to  the  will  should  he  con- 
sidered as  the  primary  fund  for  the  payment  of  the  bequests  to  his  son  and  daughters, 
but  should  be  deemed  personalty  for  that  purpose  only.  Testator  appointed  J.  F. 
residuary  devisee,  and  subsequently  died  seised  of  real  estates  in  L.  and  T.  At  the 
date  of  his  will,  he  had  been  declared  the  purchaser,  in  the  Incumbered  Estates 
Court,  of  the  estate  in  L.,  of  which  he  had  been  mortgagee,  and  a  conveyance 
was  subsequently,  and  ai^er  the  date  of  the  will,  made  to  him  of  that  property. 
The  testator  afterwards  made  a  codicil,  revoking  the  legacy  to  his  younger  son, 
and  stating  that  in  all  other  respects  he  ratified  and  confirmed  his  said  wilL — 
Held,  that  a  mfBdent  intention  on  the  part  of  the  testator  appeared  on  the  face  of 
the  will,  that  the  snbseouently  acquired  estate  in  L.  should  not  pass  under  the 
devise  to  uses,  and  that  the  residuaiy  devisee  was  entitled  to  same  absolntely. 
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their  respectiye  heirs  male  sucoessivelj,  may  be  preferred  to  and  E.  T.  1858. 
take  before  the  younger  of  his  said  other  sons,  and  their  first  and 
other  sonSy  and  their  respective  heirs  male ;  and  after  the  deter- 
mination or  failure  of  the  several  estates  thereinbefore  limited,  to 
the  use  of  his  daughters  in  his  said  will  mentioned. 

The  testator,  after  giving  power  to  his  son  to  charge  the  devised 
estates  with  jointure  and  portions  for  children,  and  to  lease,  be- 
queathed to  his  four  daughters  £4000  each,  to  be  paid  out  of  any 
moneys  he  should  leave  at  the  time  of  his  decease,  in  cash,  Bank 
stocky  Grovernment  securities,  or  secured  by  mortgage  on  the  estates 
of  his  nephew  W.  H.  Harte,  in  the  county  of  Limerick,  on  the  Kii- 
more  estates,  in  the  county  of  Clare,  and  on  the  Whaley  estates,  in 
the  counties  of  Armagh,  Carlow,  Louth  and  Galway,  and  town  of 
Galway,  or  any  of  them,  and  out  of  any  personal  property  or 
effects  he  might  die  possessed  of,  or  entitled  to,  or  interested  in, 
and  not  therein  specifically  otherwise  disposed  of. 

The  testator  also  bequeathed  to  his  son  Richard  a  sum  of  £6000, 
payable  out  of  the  same  funds  as  the  legacies  given  to  his  sisters. 
After  other  provisions,  the  testator  directed  that  in  case  the  moneys, 
funds,  securities  and  other  properties  and  effects  liable  thereto 
should  prove  insufELcient  for  payment  of  the  several  legacies  there- 
inbefore mentioned,  then  and  in  that  case,  he  charged  all  his  real 
and  freehold  estates  with  the  payment  of  so  much  thereof  as  the 
other  funds  and  securities,  moneys,  properties  and  effects  thereby 
charged  therewith,  should  be  insufficient  to  discharge,  in  case  such 
deficiency  should  not  exceed  the  sum  of  £6000  $  and  the  will,  after 
some  other  provisions,  contained  the  following  clause : — *'  Provided 
*'  always,  that  any  real  or  freehold  property  I  may  acquire  snbse- 
''quent  to  this  shall  be  considered  as  part  of  the  funds  and  se- 
"curities,  moneys,  properties  and  effects,  so  as  aforesaid  provided, 
*^  as  the  primary  fund  for  payment  of  said  several  bequests  to  each 
*'  of  my  last-mentioned  son  and  daughters  as  shall  survive  me,  and 
'*  shall,  but  for  this  purpose  only,  be  considered  as  personal  estate.'' 

After  some  further  provisions  as  to  interest  upon  the  said 
legacies,  the  testator  devised  his  house  and  demesne  of  Brockley 
Park,  and  tkte   Garrons,  which  he  lately  purehased  in  the  In- 
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£.  T.  1 858.  cumbered  Estates  Coiirty  to  his  wife,  for  her  natural  life,  with  re- 

OoMtnonPieas, 

mainder,  after  her  decease,  to  his  eldest  son  John  Farrer,  and  his 
heirs  for  ever,  to  and  for  their  own  absolute  nse  and  behoof.  The 
testator  then  bequeathed  some  specific  legacies,  and  appointed  his 
wife  and  his  son  John  executors  of  his  said  wiU,  and  appointed  his 
wife  residuary  legatee ;  and  in  case  his  wife  should  die  in  his  life- 
time, then  his  son  John  to  be  residuary  legatees  He  further  devised 
to  his  son  John  whatever  real  or  freehold  estate  he  might  die  seised 
or  possessed  of,  and  not  thereby  specifically  disposed  o^  to  hold  to 
him  and  his  heirs  for  ever,  for  his  and  their  absolute  use  and 
benefit ;  but  charged  and  chargeable  with  such  sum  oc  sams  of 
money  as  may  be  necessary  in  order  to  provide  a  sufficient  sum, 
along  with  the  moneys  and  securities,  and  other  properties  and 
effects,  whether  real  or  personal,  in  this  respect  aforesaid,  for 
payment  of  the  several  legacies  thereby  bequeathed ;  and  he  thereby 
expressly  charged  and  incumbered  such  therein  lastly-devised 
estates  (if  any)   with   payment  of  such  legacies. 

By  a  codicil  to  this  will,  bearing  date  the  25th  of  November 
1852,  the  testator  revoked  the  legacy  of  £6000  given  to  his  son 
Richard,  having  made  other  provision  for  him ;  and  in  all  other 
respects  he  ratified  and  confirmed  his  said  wilL 

The  lands  of  Gurteen^  in,  the  county  of  Limerick,  were  the 
estates  of  the  testator's  nephew,  W.  H.  Harte,  and  had  been  mort- 
gaged to  the  testator  by  two  indentures  of  mortgage,  bearing  date  re- 
spectively the  30th  of  August  1817,  and  the  30th  of  March  1820,  to 
secure  the  sum  of  £4100,  and  were  the  only  estates  of  the  testator's 
nephew  mortgaged  to  him. 

In  the  month  of  October  1850,  the  testator  presented  a  petition 
in  the  Incumbered  Estates  Court,  for  the  sale  of  the  lands  of  Gurteeo. 
On  the  11th  of  May  1852,  the  lands  of  Gurteen  were  sold  by  the 
Commissioners  of  the  Incumbered  Estates  Court,  for  the  sum  of 
£3000,  and  Mr.  Littledale  was  declared  the  purchaser,  in  trust  for 
the  testator.  On  the  19th  of  May  1852,  the  testator  lodged  the 
sum  of  £800,  part  of  the  purchase-money,  in  order  to  pay  off  a 
prior  demand  ;  and  on  the  9th  of  June  1852  (after  the  execution  of 
his  will),  the  testator  got  a  provisional  credit  for  the  sum  of  £2200 ; 


In  re 
FARREB. 
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and  upon  the  same  daj,  the  conveyance  of  the  lands  of  Gurteeen  E.  T.  1858. 
was  executed  to  him  by  the  Commissioners,  but  retained  by  them 
until  the  final  settlement  of  the  schedule  of  incumbrances.  On  the 
1st  of  March  1853,  the  testator  got  an  absolute  credit,  and  the  con- 
veyance was  delivered  to  him,  and  upon  the  5th  of  the  same  month 
the  Commissioners  executed  the  memorial  for  i^gistration. 

The  testator  died  on  or  about  the  25th  of  October  1854,  leaving 
his  wife,  his  eldest  son  John,  one  other  eon,  and  three  daughters, 
surviving. 

The  question  for  the  opinion  of  the  Court  was,  what  estate  did 
the  testator's  eldest  son  John  take  in  the  lands  of  Gurteen,  under  the 
will  of  his  father  ? 

Todd  and  Brereton,  for  John  Farrer,  the  eldest  son  and  resi- 
duary devisee  of  the  testator,  contended  that  the  lands  of  Gurteen, 
in  the  county  of  Limerick,  passed  to  the  residuary  devisee,  and 
were  not  devised  to  the  uses  declared  in  the  early  part  of  the  will, 
the  testator  having  manifested  a  contrary  intention,  within  the 
meaning  of  the  1  Ftc.,  c.  26,  s.  24,  that  the  devise  of  "  all  his  real 
and  freehold  estates  in  the  counties  of  Limerick  and  Tipperary" 
should  not  include  subsequently  acquired  property,  and  that  the 
codicil  did  not  affect  the  construction  of  the  will. 

They  cited  Cole  v.  Scott  (a) ;  Emuss  v.  Smith  {b);  Dougku  v. 
Dougku(e)i   Circuit  v.  Perry  {d);  BuUoch  v.  Bennett  {e). 

Griott  and  B.  C  Lloyd^  contra,  for  the  grandson  of  the  tes- 
tator, and  eldest  son  of  John,  contended  that  the  clause  in  question, 
speaking  from  the  death  of  the  testator,  embraced  the  lands  of 
Gurteen,  within  the  general  description ;  and  that,  independently 
of  the  Wills  Act,  the  codicil,  executed  after  the  purchase  of  that 
estate,  brought  the  will  down  to  its  date,  so  as  to  include  the  lands 
of  Gurteen  in  the  settled  estates. 

(a)  1  M*N.  &  G.  18.  (A)  2  De  G.  &  Sm.  723. 

(c)  1  Kay,  400.  (rf)  23  Beav.  275. 

(e)  7  De  G.,  M*N.  &  Gor.  283. 
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B  T.  1858.        They  cited  Lad^  LamgdaU  v.  Briggt  (a)  ;  Doe  y.  Walker {h)-^ 

'— -v^.i-^ '  Braybroke  ▼.  Inek^(e);  Leeds  y.  MwuU^(d)i  Yamoid  y.  Wal' 

J%  te 
FABBBB.      laoe(e)\  Goodlad  y.  Burnett  ffj. 

Cwr,ad.9uiL 


T.  T.  1858.       MoNAHAK,  C.  J.,  deliyered  the  judgment  of  the  Conrt. 

This  case,  which  was  argued  before  us  flome  time  since,  was  sent 
to  lis  by  the  Commissioners  of  the  Incumbered  Estates  Court.  It  is 
one  of  some  difficoltj,  and  occasioned  much  consideration  among  the 
Members  of  our  Court.  It  appears  from  the  case  that  William  Dent 
Farrer,  by  his  will,  dated  the  1st  of  June  1852,  deyised  all  his  real 
and  freehold  estates  in  Limerick  and  Tipperary  (except  such 
estates  as  were  yested  in  him  as  mortgagee  or  trustee),  to  certain 
trustees,  to  the  use  that  his  wife  should  receiye  thereout,  for  her 
life,  an  annuity  of  £600,  and,  subject  thereto,  to  the  use  of  certain 

>  other  trustees,   for  a  term  of  years  to  secure  the  annuity;  and 

subject  thereto,  with  remainder  to  the  use  of  his  eldest  son,  John 
Farrer,  for  life ;  remainder  to  the  first  and  other  sons  of  his  saii 
son  John,  in  tail  male.  Then  he  bequeathed  to  each  of  his  Ibor 
daughters  a  sum  of  £4000,  *'to  be  paid  out  of  any  monejs 
*'  which  he  should  leaye  at  the  time  of  his  decease,  in  cash.  Bank 
"stock,  Goyemment  securities,  or  secured  by  mortgage  on  the 
"estate  of  his  nephew,  William  Henry  Harie,  in  the  county  of 
"  Limerick,  on  the  Sihnore  estate  in  the  county  4^  Clare,  and  en 
"  the  Whaley  estates  in  the  counties  of  Armagh,  Carlow,  Louth  and 
"  Galway,  and  town  of  Galway,  or  any  of  them,  and  out  of  any 
"  personal  property  or  effects  that  he  might  die  possessed  of  or 
^*  entitled  to,  or  interested  in,  and  not  thecdby  specifically  disposed 
"  oL"  He  also  bequeathed  to  his  second  son  Richard  Henry  Faner 
a  sum  of  £6000,  payable  out  of  the  same  funds  as  the  legacies  to 
his  sisters;  and  he  then  directed,  that,  in  case  the  moneys,  funds 
and  securities  and  other  property  and  effects  liable  thereto,  should 

(a)  2  Jnr.,  N.  S.,  35.  (^)  12  M.  ft  W.  591. 

(c)  8  Ye*.  416.  (<0  3  Yes.  S4& 

(e)  4  Y.  ft  C,  Ex.,  leo.  09  1  K.  ft  J..341. 


COMMON  LAW  REPORTS.  375 

prove  insnfflcient  for  the  pajment  of  the  several  legacies  therein-  T.  T.  1858. 

before  menUoned^  he  thereby  charged  all  his  real  and  fV^ehold     « ^— ^^  ' 

estates  with  the  payment  of  so  much  as  the  other  funds  charged  paxrbb. 
therewith  should  prove  insufficient  to  discharge,  but  that  such 
charge  should  not  exceed  £6000,  and  he  then  directed  as  follows : 
— *^  That  any  real  or  freehold  property  I  may  acquire  subsequent  to 
''this  shall  be  considered  as  part  of  the  funds  and  securitieSi 
*' moneys,  properties  and  effects,  so  as  aforesaid  provided,  as  the 
**  primary  fund  for  payment  of  the  said  several  bequests  to  such 
"  of  my  sons  and  daughters  as  may  survive  me,  and  shall,  but  for 
*'this  purpose  only,  be  considered  as  personal  estate."  He  then 
devised  his  house  and  demesne  of  Brockley  Park,  and  the  Garrona 
which  he  had  lately  purchased  in  the  Incumbered  Estates  Court| 
to  his  wife,  for  life,  remainder  to  his  eldest  son  John  Farrer,  in  fee, 
and  he  appointed  his  said  wife  and  eldest  son  his  executor  and 
executrix,  and  his  wife  residuary  legatee ;  and  in  case  of  his  wife 
dying  in  his  lifetime,  he  then  appointed  his  son  John  residuary 
legatee;  and  he  devised  to  his  son  John  whatever  real  and  free- 
hold estates  he  might  die  seised  or  possessed  of,  and  not  thereby 
specifically  bequeathed  or  disposed  of,  at  the  time  of  making  his 
will.  The  testator  was  seised  in  fee-simple  of  certain  estates  in 
the  counties  of  Limerick  and  Tipperary,  and  of  the  Brockley  Park 
estate,  in  the  Queen's  County ;  and  prior  to  the  making  of  his  will,  he 
had  a  mortgage  affecting  the  property  of  his  nephew,  W.  H.  Harte,  in 
the  county  of  Limerick.  Shortly  before  the  making  of  the  will,  this  pro- 
perty had  been  put  up  for  sale  in  the  Incumbered  Estates  Court,  and 
the  testator  became  the  purchaser,  through  Mr.  Littledale  as  his  true* 
tee,  and  lodged  a  portion  of  the  purchase-money ;  so  that  at  the  time 
of  making  his  will  he  had  not  only  the  legal  estate  in  these  lands^ 
as  mortgagee,  but  he  had  also  entered  into  a  binding  contract 
for  the  purchase  of  the  interest  of  the  mortgagor,  by  reason  of 
being  the  best  bidder  at  the  sale  in  the  Incumbered  Estates  Court 
Subsequently  to  the  making  of  the  will,  the  sale  in  the  Incumbered 
Estates  Court  was  confirmed,  according  to  the  course  of  that  Court; 
and  a  conveyance  was  executed  to  the  testator,  who  got  a  provi- 
sional credit  for  the  balance  of  the  purchase-money.    The  convey- 
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T.  T.  1858.  anoe  was  kept  in  Court  for  some  tune,  but  was  afterwards  ddmred 

CommtmMeiUM 
^-— v^w     to  him;  and  thiu»  in  his  lifetime,  the  testator  became  absdote  owner 

In  re 

FASBEB.  o^  ^^  estate,  whieh  had  been  originallj  vested  in  him  as  mortgagee^ 
In  this  state  of  facts,  he  made  a  codicil  to  his  will,  dated  the  25th  of 
November  1852,  by  which  he  revoked  the  legacj  of  £6000  to  his 
son  Richard,  **  having  already  made  a  provision  for  him ;  and  in 
all  other  respects  he  ratified  and  confirmed  his  said  wilL"  I  omitted 
to  state  that  hj  his  will  the  testator  devised  his  residnarj  estate  to 
his  son  John,  charged  with  the  payment  of  as  much  money  u 
shoold  be  necessary  for  the  payment  of  the  several  legacies  be- 
queathed. The  testator,  having  made  the  codicil,  died  shoctly 
afterwards;  and  the  qaestion  now  arises,  having  regard  to  the 
will  and  codicil,  and  the  recent  Wills  Act,  whether  the  estste 
which  the  testator  porchased  in  the  Incumbered  Estates  Court,  and 
became  the  absolute  owner  o(  before  the  making  of  the  oodid], 
passed  under  the  will  in  strict  settlement,  by  the  description  of  bis 
real  and  freehold  estates  in  the  county  of  Limerick,  or  whether  it 
passed  to  his  eldest  son  absolulely  by  the  laUer  clause  in  the  wiD, 
as  being  not  otherwise  disposed  of  thereby  ?  We  have  been  refeired 
to  several  cases  on  the  subject;  but,  in  the  present  case,  much 
assbtance  is  not  to  be  derived  from  authority,  as  the  principle 
which  ought  to  govern  such  cases  is  sufficiently  well  known,  sod 
the  difficulty  is  the  application  of  the  principle  to  the  fiicts  of  escb 
particular  case.  By  the  24th  section  of  1  Vie^  c  26,  it  is  enacted, 
that  every  will  shall  be  construed  with  reference  to  the  real  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  eontnzj 
intention  shall  appear  by  the  will;  and  independent  of  the  WiIIb 
Act  altogether,  no  doubt  the  rule  of  law  was,  that  when  a  will 
was  re-published  by  the  execution  of  a  codicil,  prima  faeie 
the  will  operated  as  if  it  had  been  executed  at  the  time  of  the 
re-publication ;  subject,  however,  to  the  exception  that  a  contzaiy 
intent  did  not  appear  by  the  will  itself:  Stiilweii  v.  MeUersek(a); 
Hugket  V.  Hashing  {b)\  Lady  LangdaU  v.  Briggs(c);   so  tbst, 

(a)  20  Law  Jour.,  Chan.,  N.  S.,  366.  (6)  28  L.  T.  150. 

(c)  3  Jar.,  N.  8.,  982 ;  S.  C,  3  Sm.  &  6.  225. 
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in  this  respect,  the  effect  of  the  recent  Act,  on  wills  made  since  T.  T.  1858. 

It  came  into  operation,  is  not  substantiallj  dinerent  from  the  rule      v--v  -^ 

In  re 

before  the  Act,  as  to  the  effect  of  re-publication  by  a  codicil  on  fabreb. 
property  immediately  acquired.  In  the  present  case,  there  is  no 
doubt  that  the  words,  ''all  my  real  and  freehold  estates  in  the 
counties  of  Limerick  and  Tipperary,'*  are  quite  sufficient  to  pass 
subsequently  acquired  property  in  those  counties,  under  the  Wills 
Act,  though  no  codicil  had  been  executed  subsequent  to  its  acqui- 
sition, or  by  the  effect  of  re-publication,  eyen  though  the  Wilb 
Act  had  never  been  passed.  For  this,  the  case  of  Dae  d.  York  v. 
Walker  (a)  is  an  express  authority,  in  which  a  devise  ''  of  all  my 
**'  messuages,  farm-lands  and  hereditaments,  of  which  I  am  seised 
'*  or  entitled  in  possession,  reversion  or  expectancy,  in  the  parish  or 
''  lordship  of  Great  Bowden,  in  the  county  of  Leicester,"  was  held 
sufficient  to  pass  subsequently  acquired  lands  in  the  same  parish 
or  lordship.  We  therefore  should  hold,  in  the  present  case,  that 
the  property  in  question  passed  under  the  description  of  his  estates 
in  Limerick,  unless  we  find  in  the  will  itself  a  contrary  intention ; 
and  in  no  way  can  that  intention  be  more  satisfactorily  discovered 
than  by  finding  an  intention  that  subsequently  acquired  property 
should  be  disposed  of  differently  from  the  property  vested  in  the 
testator  at  the  time  of  making  hi^  will ;  for  example,  if  a  testator 
by  his  wUl  devised  all  his  property,  in  one  county,  to  one  person, 
all  his  property  in  another  county  to  another  person,  thus  exhaust- 
ing all  his  then  real  estates,  and  should  devise  all  his  subsequently 
acquired  real  estate  to  a  third  person,  it  cannot  be  doubted  that 
the  subsequently  acquired  real  estates  in  the  specified  counties 
would  pass  to  the  devisee  of  the  subsequently  acquired  property, 
and  not  to  the  specific  devisees  of  the  lands  in  these  counties. 

In  Coie  V.  Scoit  (6),  testator  devised  his  house  by  the  description 
of  ''the  house  in  which  I  now  reside.;"  and  made  another  devise 
of  "  the  residue  and  remainder  of  my  messuages,  whereof  I  am  now 
seised  and  possessed ; "  he  also  devised  "  all  such  manors,  as  well 
"  freehold  as  copyhold  and  leasehold,  as  are  now  vested  in  me,  or  as 

(a)  12  M.  &  W.  521. 

(6)  16  Shn.  259:  on  appeal,  1  M'N.  &  G.  518. 
VOL.  8.  48  L 
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T.  T.  1858.  "to  the  said  leasehold  premises  shall  be  vested  in  me  at  the  time 

. f '  **  of  my  death.*'  Vice»Chancellor  Shadwell  first  held,  and  afterwards 

rABRBB.  ^^  Cottenham,  on  appeal,  that  subsequently  acquired  property  did 
not  pass  under  this  residuary  clause ;  Lord  Cottenham  apparently 
being  of  opinion  that  the  words  "whereof  I  am  now  seised"  wen 
equivalent  to  saying  "  whereof  I  am  seised  on  the  29th  of  April 
1843,"  the  date  of  the  will;  and  also  remarking  that  the  will  itself 
made  a  disposition  of  subsequently  acquired  leasehold  property, 
which  he  considered  as  expressing  an  intention  that  sabseqoently 
acquired  freehold  property  was  not  intended  to  be  devised  by  it 
It  is  not  saying  too  much  that,  so  far  as  this  case  turned  on  the 
words  "  whereof  I  am  now  seised,"  it  has,  to  say  the  least  of  it, 
been  doubted  in  subsequent  cases ;  but  so  far  as  it  turned  on  the 
fact  that  the  will  itself  made  a  distinction  between  the  then  existbg 
and  subsequently  acquired  property,  it  seems  to  be  considered  as 
having  been  properly  decided.  In  the  case  before  as,  the  wiU 
-charges  his  general  real  estate  thereby  devised,  t. «.,  those  lands  in 
Limerick  and  Tipperary,  which  were  devised  in  strict  settlement, 
and  liis  Queen's  County  estates,  which  were  devised  to  his  wift, 
for  life,  remainder  to  his  son,  in  fee,  with  the  payment  of  the  legacies 
to  his  daughters,  but  only  as  the  secondary  fond  for  the  payment 
thereof,  and  only  to  the  extent  of  £6000 ;  while,  on  the  contrary, 
he  directs  that  his  subsequently  acquired  real  estate  shall  be  a 
portion  of  the  primary  fund  for  the  payment  of  his  legacies,  and 
for  that  purpose  considered  as  personal  property.  At  the  time  of 
the  execution  of  testator's  will,  he  had  been  declared  the  purebaser 
of  the  lands  in  question  at  a  sale  in  the  Incumbered  Estates  Court 
Notwithstanding  this,  he  directs  that  the  snm  doe  on  the  nuNrtgage 
affecting  same  shall  be  a  portion  of  the  primary  innd  for  the  pay- 
ment of  his  legacies,  treating  his  interest  thereon  as  that  of  asort- 
gagee.  Having  r^ard  to  the  several  provisions  in  the  will,  we 
have  come  to  the  conclusion  that  we  find  in  it  an  intention  that 
the  interest  in  the  lands  in  question,  which  he  then  contracted  for, 
And  which  was  afterwards  conveyed  to  him,  shoold  not  pass  by 
the  description  of  his  real  and  freehold  estates  in  the  counties  of 
and  Tipperary ;  but  that  same  should  be  eonsideied  as 
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peraonalty,  for  the  payment  of  his  legacies,  and,  subject  thereto,  T.  T.  1858. 

should  pass  to  his  eldest  son  as  real  estate,  not  otherwise  by  his  said  , * 

In  re 

will  disposed  of;  and  we  shall  therefore  certify  that,  in  our  opinion,  farbbb. 

same  passed,  under  the  latter  clause  in  the  will,  to  the  testator's 

eldest  son. 


M.  T.  1858. 
CONEYS  and  others  v.  CONEYS.  ^^,  18^  19. 

Dee.  2. 

This  was  an  ejectment  on  the  title,  to  recover  possession  of  the  ^'  ^' j^J^ 

lands  of  Streamstown  in  the  county  of  Galway.     The  action  was  P*"^    ®/«*^® 

^  ^  lands  of  8.  to 

tried  before  Keoqh,  J.,  at  the  Galway  Summer  Assizes  1858.    It  J.     C,     and 

directed     that 

there  appeared  that  the  principal  plaintiff  claimed  under  a  lease  E.  C.  should 

be  entitled, 

executed  in  1853,  by  the  widow  and  two  children  of  John  Coneys,  under  his  will, 

with  the  authority  of  another  son,  who  was  in  America.  It  likewise  j^  q  ^^  g^Qi 
appeared  that  Walter  Coneys,  the  father  of  John  and  of  the  defend-  ^^  ^^^  ^f  ^^ 
ant  Edward  Coneys,  died  in  March  1820,  possessed  of  the  lands  J^J^^^In^tlSSj 

in  question,  of  which  he  was  lessee  for  the  term  of  three  lives  and  thereinbefore 

bequeathed  to 

thirty-one  years,  at  the  yearly  rent  of  £72  Irish  currency,  still  him.  J.  C.  and 

C    C>    alter- 

subsisting.     By  his  will,  dated  the   14th  of  March   1826,   he  be-  wards  verbally 

agreed     that 

queathed  to  his  son  John  *'  That  part  of  the  lands  of  Streamstown  j.  c.  should 

have  an  addi« 

'*  called  Bullock,  Tulock,  the  Prisoners'  park,  Rosroe  and  the  pro-  tional  denomi- 

"  portions  or  denominations  of  land  subject  to  a  yearly  rent  of  £26  <^hich  W.  c! 
"Irish  currency,  over  and  above  all  taxes  and  other  legal  imposi-  g   c.^^merJ^ 

"  tions."     He  further  bequeathed  to  his  son  Edward  •*  All  that  and  "*«  .*®  ?•  ,^- 

^  grazing  for  ten 

"  those  the  remainder  of  the  farm  of  Streamstown,  together  with  ^^  o^  cattle, 

°  at  the  rent  of 

£16.  lOs.,  in 
lieu  of  the  rent  of  £26.  E.  C.  subsequently  serred  the  plaintiff,  the  assignee  of 
J.  C,  with  a  notice  to  quit,  treating  him  as  a  yearlj  tenant,  and  brought  a  civil- 
bill  ejectment  against  him,  which  was  dismissed  by  the  Assistant-Barrister,  upon 
the  ground  that  there  was  no  yearly  tenancy  proved  to  exist,  but  the  dismiss 
was  afterwards  reversed  on  appeal  by  the  Judge  of  Assize,  and  a  decree  for  posses- 
sion made,  which  was  duly  executed.  Thereupon  the  plaintiiT  brought  a  cross, 
ejectment,  and  relied  upon  the  invalidity  of  the  civil-bill  proceedings. — Held,  that 
notwithstanding  that  the  dvil-bill  proceedings  appeared  prima  facie  regular,  the 
plaintiff  in  the  cross-ejectment  might  show  the  non-existence  of  such  a  tenancy 
oetween  the  parties  as  would  have  been  required  to  give  the  Civil-bill  Court 
jurisdiction,  notwithstanding  the  ISSrd  section  of  ths  14  &  15  Ktc.,  c.  57. 
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M.  T.  1858.  ''the  dwelling-house  and  offices  erected  thereon,  leaving  said  house 

'*  and  premises,  and  the  remainder  of  the  fiinn,  subject  yearly  and 
*^  every  year  to  a  sum  of  £10  Irish,  to  be  paid  to  my  daughter  Jane." 
After  bequeathing  another  annui^  of  £5  to  his  daughter  Chazlotte, 
he  directed  that  the  said  Edward  should  be  subject  to  the  rent, 
ensuing,  growing  and  accruing  yearly  and  every  year,  to  John 
Darey,  Esq.,  the  landlord,  being  £72  Irish  currency  yearly.    He 
likewise  directed  that  Edward  should  be  entitled  under  his  will  to 
receive  from  John  the  sum  of  £26,  being  the  rent  of  the  portioDS 
and  denominations  thereinbefore  bequeathed  to  him.    John  Coneys, 
by  his  will,  dated  the  25th  of  April  1834,  devised  and  bequeathed 
his  freehold  and  other  property  amongst  his  widow  and  children, 
share  and  share  alike.    It  also  appeared  that,  after  the  death  of  the 
father,  the  two  brothers  came  to  an  arrangement  by  which  John 
was  to  get  an  additional  denomination  of  land  called  Cloughbonlagh, 
in  addition  to  the  lands  devised  to  him,  reserving  to  Edward,  the 
defendant,  grazing  for  ten  head  of  cattle,  at  the  rant  of  £18.  10b. 
a-year.    It  was  part  of  the  defendant's  case  that  John  paid  this  rent 
under  the  agreement,  and  that  the  plaintiff,  when  he  got  possession 
from  the  widow,  continued  to  pay  it  to  defendant,  who  grazed 
ten  head  of  cattle  on  the  lands,  and  subsequently  made  over  that 
right  to  a  tenant.     Receipts  of  the  rent  were  produced  in  evidence. 
He  never  made  any  lease  of  the  land,  either  to  his  brother  or  to  any- 
one else,  in  writing,  but  some  time  since  served  the  plaintiff  with 
a  notice  to  quit,  treating  him  as  a  yearly  tenant,  and  subsequently 
proceeded  against  him  in  a  civil-bill  ejectment,  which  was  dismissed 
by  the  Assistant-Barrister,  on  the  ground  that  no  tenancy  was 
proved  to  exist.    An  appeal  from  that  dismiss  having  been  brought 
before  the  next  going  Judge  of  Assize,  he  reversed  the  dismiss,  and 
granted  a  decree,  holding  that  there  was  a  yearly  tenancy.    The 
plaintiff  having  been  turned  out  of  possession  under  that  decree,  the 
present  cross-ejectment  was  brought.    At  the  dose  of  the  plaintiff's 
case,  Counsel  for  the  defendant  called  upon  the  learned  Judge  to 
direct  a  verdict  for  the  defendant,  upon  the  ground  that  it  appeared, 
upon  the  plaintiff's  evidence,  that  the  defendant  had  recovered  the 
land  from  the  plaintiff  by  a  decree  of  the  Judge  on  appeal,  made 
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against  the  plaintiff  as  an  overholding  tenant,  sabmitting  that  that  M.  T.  1868. 

ComnionPUas. 

decree  was  conclusive,  and  ought  to  be  a  bar  to  the  present  action, 
in  which  the  plaintiff  claimed  the  land  under  the  same  title  as  he 
had  when  he  paid  rent  to  the  defendant;  and  therefore  that  this 
action  had  been  brought  for  the  purpose  of  reversing  the  decree 
so  made  by  the  Judge,  contrary  to  the  ISSrd  section  of  the  Civil- 
bill  Act,  14  &  15  Fto.,  c.  57*  His  Lordship  declined  so  to  direct, 
but  reserved  the  question,  and  the  defendant  proceeded  with  his  case 
as  previously  stated ;  at  the  close  of  which  his  Lordship  directed  a 
verdict  for  the  plaintiff,  the  jury  having  found  that  no  tenancy 
existed. 

A  conditional  order  was  subsequently  obtained,  upon  the  ground 
of  misdirection,  and  the  verdict  being  against  evidence,  and  the 
weight  of  evidence. 


C,  Kelly  (with  whom  was  P.  Blake)  showed  cause,  and  con- 
tended that,  assuming  that  a  tenancy  from  year  to  year  did  not  exist, 
the  decree  of  the  Civil-bill  Court  was  invalid,  for  want  of  juris- 
diction, and  that  the  plaintiff  was  entitled  to  bring  a  cross-ejectment. 
The  rent  payable  to  the  defendant  was  in  the  nature  of  a  rentcharge, 
and  the  new  agreement  did  not  operate  to  create  a  tenancy  from 
year  to  year.  The  133rd  section  of  the  Civil-bill  Act  only  renders 
the  proceedings  in  that  Court  final,  provided  that  the  subject-matter 
be  within  its  jurisdiction;  but  it  was  competent  for  the  plaintiff 
to  show  that  the  relation  of  landlord  and  tenant,  which  was  the 
foundation  of  that  former  action,  never  existed. 


Fiizgibban  and  M.  Morris,  contra,  in  support  of  the  conditional 
order,  contended  that  there  was  evidence  of  a  tenancy  from  year 
to  year;  and  that,  at  all  events,  the  proceedings  in  the  Civil-bill 
Court,  being  regular  on  the  face  of  them,  were  conclusive  against 
the  right  of  the  plaintiff  to  maintain  a  cross-ejectment. 


P,  Blake  replied. 

[The  nature  of  the  arguments  and  the  authorities  referred  to  on 
both  sides  fully  appear  from  the  judgment  of  the  Court.] 

Cur.  ad.  vuli. 
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M.  T.  1858.       MoiTAHAN,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  case  is  not  free  from  difficulty.  The  facts  are  these : — 
The  plaintiff  in  the  present  action  brings  an  ejectment  on  the  titles 
to  recover  certain  lands  in  the  county  Gralwaj ;  and  her  case  is, 
that  these  lands  were  originally  held  under  a  lease  for  livea,  made 
to  the  father  of  the  defendant,  who,  by  his  will,  disposed  of  them 
in  this  way : — he  left  a  portion  of  the  land  to  his  second  son,  the 
then  husband  of  the  present  plaintiff,  and  the  remainder  to  the 
defendant,  his  third  son — charging  the  portion  devised  to  plaintiff's 
husband  with  a  rentcharge.  The  terms  of  the  devise  were  such 
that  the  whole  estate  and  interest  which  the  testator  had  in  these 
lands  passed  under  it ;  and,  according  to  the  legal  operation  of  the 
will,  the  plaintiff's  husband  took  the  entire  interest  in  a  portion 
of  the  lands,  but  charged  with  a  rentcharge  for  the  benefit  of  the 
defendant,  the  devisee  of  the  residue  of  the  land,  being  the  pro- 
portion which  testator  thought  fit  that  plaintiff's  portion  should 
contribute  towards  the  head-rent. 

Some  time  after  the  death  of  the  testator,  the  second  son,  devisee 
of  the  particular  portion  of  the  land,  considered  the  proportion  of  the 
head-rent  chargeable  on  his  land  too  large.     An  arrangement  was 
entered  into  between  him  and  his  brother,  by  which  it  was  agreed 
that  some  portion  of  mountain  land  should  be  given  up  to  the  plain- 
tiff's husband,  in  addition  to  the  lands  devised  to  him,  and  that  the 
proportion  of  the  head-rent  payable  by  him  should  be  reduced  some 
few  pounds.     The  plaintiff's  husband  remained  in  possession  during 
his  life,  under  this  arrangement,  and  paid,  towards  the  head-rent 
of  the  entire  farm,  the  reduced  sum  so  agreed  on.    He,  before  his 
death,  made  his  will,  and,  considering  he  had  a  permanent  interest 
in  the  lands,  devised  same  to  the  plaintiff,  his  widow,  for  the  benefit 
of  herself  and  their  children.     Shortly  after  her  husband's  death,  the 
plainUff  thought  it  adviseable  to  emigrate  with  her  children  to 
America,  but,  before  doing  so,  set  the  lands  at  a  profit-rent  of  some 
few  pounds  over  the  proportion  of  head-rent  payable  by  her ;  and 
tenant  entered  into  possession  shortly  after  she  went  to  America. 
The  defendant  served  a  notice  to  quit  on  the  party  in  possession, 
treating  him  as  a  tenant  from  year  to  year,  and  at  the  expiration 
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thereof  brought  an  ejectment  in  the  Civil-bill  Court,  against  the  M.  T.  1858. 

CommonPieiis* 
tenant  so  in  possession,  and  the  plaintiff  and  her  children,  who  were 

in  America,  and  had  them  served,  I  suppose,  by  posting  the  civil-bill 
ejectment  on  the  premises ;  at  all  events  no  point  was  made  as  to 
the  non-service  of  this  ejectment,  and  the  case  has  been  argued 
on  the  supposition  that  same  was  duly  served  on  all  proper  parties. 
At  the  trial  of  the  civil-bill  ejectment,  before  the  Assistant-Bar- 
rister for  the  county  of  Galway,  the  present  defendant  (the  plaintiff 
in  the  civil-bill)  insisted  that,  though  under  his  father's  will  his 
deceased  brother  was  entitled  to  an  absolute  interest  in  the  portion 
of  the  lands  devised  to  him,  and  that  he  (the  plaintiff)  had  no  rever- 
sion or  interest  therein,  save  the  right  to  the  rentcharge  charge- 
able thereon,  yet*  that  his  brother  disclaimed  or  refused  to  hold  or 
take  the  lands  under  the  will,  but  agreed  to  hold  them  and  the  addi- 
tional piece  of  mountain  land  as  tenant  from  year  to  year,  to  him 
(the  plaintiff),  at  a  rent  some  few  pounds  less  than  the  rentcharge 
charged  thereon  by  the  will  of  the  testator.  The  defendants  in  the 
civil-bill  ejectment,  on  the  other  hand,  insisted  that  such  was  not 
the  effect  of  the  arrangement  entered  into  between  the  plaintiff 
in  the  civil-bill  and  his  deceased  brother,  but  that  the  arrangement 
was,  that  he  should  still  hold  under  the  will,  though  subject  to  a 
reduced  rentcharge ;  and  that,  though  the  relation  of  landlord  and 
tenant  might  probably  subsist,  as  to  the  piece  of  mountain  land, 
between  the  two  brothers,  that  same  did  not  subsist  as  to  the 
lands  devised  to  plaintiff's  deceased  brother,  and  that  same  were 
held  under  the  will.  The  learned  Assistant-Barrister  was  of  this 
opinion,  and  dismissed  the  civil-bill  ejectment  process.  From  this 
dismiss  the  plaintiff  therein  appealed  to  the  next  Assizes ;  and 
the  case  came  on  before  the  learned  Judge.  He  heard  the  case 
at  length,  and  came  to  a  different  conclusion  from  that  come  to 
by  the  Assistant-Barrister ;  he  holding  that  in  fact  the  relation 
of  landlord  and  tenant  did  subsist  between  the  two  brothers,  and 
that  the  husband  of  the  present  plaintiff  had  the  entire  lands 
as  tenant  from  year  to  year  to  his  brother,  the  plaintiff  in  the 
civil-bill  ejectment;  and  the  learned  Judge  accordingly  reversed 
the  dismiss  pronounced  by  the  Assistant-Barrister,  and  made  a 
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M.  T.  1858.  decree  in  favour  of  the  plaintiff,  under  which  he  was   pat  into 

CommimPteaa, 

poeaession  of  the  premiaea;  and  the  present  ejectment  haa  been 
brought  by  the  plaintiff,  Mrs.  Conejs,  and  her  tenant^    to  whom 
she  had  let  the  lands,  to  recover  the  possession  of  the  part  devised 
to  her  deceased  husband  by  his  father.    At  the  trial  of  the  case, 
at  the  last  Assiises  for  the  county  of  Galway,  before  my  Brother 
Keooh,  in  answer  to  the  prima  facie  case  of  the  plaintiff,  under 
the  will  of  her  husband  and  of  his  fkther,  the  defendant  went 
into  evidence  to  show  that,  in  fact,  plaintiff's  husband  had  refused 
to  hold  under  his  father's  will,  and  had  become  his  tenant  from 
year  to  year,  which  would  have  had  the  effect,  as  he  contended, 
of  putting  an  end  to  his  interest  under  the  will.    And  he  forther 
insisted  that,  even  if  he  failed  in  this  part  of  the  case,  yet  thai 
the  proceedings  in  the  Civil-bill  Court,  and  the  decree  of  the  Judge 
on  the  appeal,  were  conclusive  on  the  parties,  and  that  the  pro- 
priety of  the  conclusion  to  which  the  Judge  came  on  the  hearing 
of  that  appeal  could  not  be  questioned  in  the  present  ejectment 
With  respect  to  the  first  question,  namely,  whether  plaintiff's  hus- 
band became  tenant  to  the  defendant,  my  Brother  Kxooh  left  the 
question  to  the  jury;  and  no  objection  has  been  suggested  as  to 
the  manner  in  which  he  did  so;  and,  with  respect  to  the  second 
point,  he  was  of  opinion  that  if  the  relation  of  landlord  and  tenant 
did  not  in  fact  subsist  between  the  parties  in  the  civil-bill  prooeed- 
ingS)  that  the  decree  therein  was  not  conclusive  on  the  plaintiff  in 
the  present  ejectment ;  and  that,  notwithstanding  such  proceedings, 
the  plaintiff  was  entitled  to  recover,  if,  in  fact,  plaintiff's  husband 
had  not  become  the  tenant  of  the  defendant,  as  alleged  by  the 
defendant  in  his  evidence.    The  jury  found  that  in  fact  plaintiff's 
husband  did  not  become  the  defendant's  tenant,  and  therefore  found 
a  verdict  for  the  plaintiff;  but  the  learned  Judge  reserved  libertj 
for  the  defendant  to  apply  to  have  the  verdict  entered  for  him,  if  he 
should  have  so  directed :  and  the  defendant  has  accordingly  obtained 
a  conditional  order  to  have  the  verdict  entered  for  him,  in  pursuance 
of  the  leave  reserved ;  or,  in  case  the  Court  should  not  comply  with 
that  portion  of  his  order,  to  have  the  verdict  set  aside,  as  against^the 
weight  of  evidence.    With  respel^t  to  this  latter  portion  of  the  order 
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to  Bet  aaide  the  verdicti  we  do  not  think  there  is  any  pretence  for  it.  M.  T.  1868. 
The  jary  found,  notwithstanding  the  evidence  of  the  defendant,  that  ■-  y  ■>  * 
plaintiff's  husband  never  held  or  agreed  to  hold  the  land  as  defend- 
ant's tenant.  So  far  as  we  are  capable  of  forming  an  opinion  on  coirsTS. 
the  subject,  we  would  be  very  much  surprised  if  the  jury  had  come 
to  any  other  conclusion ;  we  are  quite  satisfied  that  the  case  of  a 
tenancy  from  year  to  year,  instead  of  a  holding  under  the  will  for 
the  entire  term  of  the  original  lease,  was  a  mere  fiaaoy  of  the  defend- 
ant, having  no  foundation  in  fact;  and  therefore,  so  far  as  merits 
are  concerned,  the  plaintiff  has  no 'ease,  and  there  are  no  grounds 
whatever  for  setting  aside  the  verdict,  as  being  against  the  evidence. 
The  much  more  serious  question,  however,  remains,  whether  the 
defendant  is  entitled  to  rely  on  the  proceedings  in  the  CivU-bill 
Court,  and  on  the  appeal  therefrom,  as  a  bar  to  the  present  eject- 
ment. Defendant's  Counsel  relied  on  the  13drd  section  of  the  Civil- 
bill  Act  (14  &  15  F»0.,  c.  57)t  by  which  it  is  enacted,  that  all  decrees 
of  the  Assistant-Barrister  unappealed  from,  and  of  the  Judge  of 
Assize  on  appeal,  shall  be  absolutely  final,  to  all  intents  and  pur- 
poses, and  shall  not  be  removed  by  writ  of  error  or  otherwise  to  any 
Superior  Court,  and  shall  not  be  capable  of  being  reversed ;  and 
he  insists  that  the  effect  of  this  section  is,  to  render  the  decree  of  the 
Assistant-Barrister  or  Judge  a  conclusive  bar  to  the  present  eject- 
ment. We,  however,  cannot  adopt  that  argument ;  we  do  not  think 
that  such  is  the  construction  of  the  section  referred  to ;  the  effect  of 
the  section  is  merely  to  render  the  decree  final  in  the  suit,  and  inca- 
pable of  being  reversed  by  any  direct  proceedings  for  the  purpose ; 
and  the  effect  of  the  decree  of  the  Assistant-Barrister,  in  other 
collateral  proceedings,  must  depend  on  the  provisions  of  the  Act, 
and  the  eflfoct  given  by  the  Common  Law  to  the  judgments  of 
Courts  of  Justice.  The  first  section  of  the  Civil-bill  Atit  giving  the 
Assistant-Barrister  jurisdiction  to  entertain  ejectments  is  the  7l8t, 
which  enables  him  to  hear  and  determine  all  disputes  between 
party  and  party,  relating  to  lands  within  his  jurisdiction,  to  the 
extent  and  in  manner  following;  that  is  to  say,  if  any  tenant 
holding  any  tenement,    who   shall   be  in   airear  one  half-year's 

rent,  shall  desert  the  tenement  demised  to  him,  or  leave  the  saais 
voi«.  8.  49  h 
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M.  T.  1858.  uncultivated,  or  carry  off  the  stock  or  crop,  or  otherwise  abandon 
CcmnumPUoi, 

the  same,  leaving  no  sufficient  distress,  it  shall  be  lawful  for  the 

landlord  or  lessor  of  the  tenement  so  deserted  to  proceed  by  civil- 
bill.  It  will  be  observed,  that  the  early  portion  of  the  71st  section, 
namely,  tliat  which  enables  the  Assistant-Barristers  to  determine 
disputes  relating  to  lands,  to  the  '* extent  and  manner  following* 
applies  not  only  to  the  case  provided  for  by  the  Tlst  section,  but  also 
the  following  sections.  The  72nd  section  is  in  these  words : — ^  In 
**  all  cases,  where  lands  shall  be  held  by  any  tenant  at  a  rent  not 
'*  exceeding  £50  per  year,  and  the  tenant's  interest  shall  have  deter- 
'*  mined,  it  shall  be  lawful  for  such  landlord  or  lessor  to  proceed  by 
civil-bill ; "  and  this  is  the  section  under  which  the  proceedings  were 
had  in  the  present  case.  The  78rd  section  applies  to  ejectments  for 
non-payment  of  rent,  and  commences  exactly  in  the  same  way  as  the 
72nd,  both  being  governed  by  the  early  part  of  the  7l8t  section. 
The  79th  section  also  applies  to  ejectments,  but  not  to  cases  between 
landlord  and  tenant,  and  therefore  is  not  immediately  bearing  on 
the  present  case.  Reading  the  early  part  of  the  71st  section  in 
connection  with  the  72nd,  the  Assistant-Barristers  are  authorised 
to  hear  and  determine  all  disputes  between  party  and  party  respect- 
ing lands,  '*  to  the  extent  following;  that  is  to  say,  in  all  cases  where 
^'  lands  shall  have  been  held  at  a  rent  not  exceeding  £50  per  year, 
*^  and  the  tenant's  interest  shall  have  determined,"  the  landlord  may 
proceed  by  civil-bill,  ftc. 

The  question  for  our  determination  now  is,  if  a  party  who  is  not 
in  fact  a  landlord  proceeds  against  his  alleged  tenant  in  the  Civil* 
bill  Court,  and,  by  mistake  of  the  Assistant-Barrister  or  Judge  of 
Assize,  obtains  a  decree  for  possession,  is  it  competent  for  the 
defendant,  who  has  been  dispossessed,  under  such  decree,  to  bring 
an  ejectment  in  a  Superior  Court,  and  recover  possession  of  the 
lands,  showing  that  the  relation  of  landlord  and  tenant  did  not  in 
fact  subsist  between  the  parties  ?  The  defendant's  Counsel  contend 
that,  as  the  lands  are  in  the  county  within  the  jurisdiction  of  the 
Assistant-Barrister,  and,  as  the  plaintiff  in  the  civil-bill  stated  a 
ease  within  the  Act  of  Parliament,  namely,  a  holding  at  a  rent 
not  exceeding  £50  per  year,  and  a  regular  determination  of  the 
tenancy  by  notice  to  quit|  the  case  was  properly  brought  within 
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the  jurisdiction  of  the  Assistaot-Barrister,  and  that  no  other  Court  M.  T.  1858< 
can  question  the  propriety  of  his  decision ;  that  it  was  his  duty 
to  inquire  and  satisfy  himself  whether  the  relation  of  landlord  and 
tenant  did  exist;  that  he,  or  rather  the  Judge  on  appeal,  did 
in  fact  make  the  inquiry,  and  came  to  the  conclusion  that  the 
relation  did  exist,  and  that  his  decree  is  conclusive  on  the  parties 
in  this  action ;  and,  in  support  of  that  position,  he  refers  to  the 
case  of  Britain  ▼.  Kinnaird  (a),  which  was  an  action  against  two 
Magistrates,  for  illegally  seizing  plaintiff's  vessel.  The  defendants 
relied  on  a  conviction  hy  them,  that  it  was  a  boat  illegally  carrying 
gunpowder  on  the  Thames,  in  violation  of  an  Act  of  Parliament, 
since  expired.  The  plaintiff  tendered  evidence  to  show  that  in 
fact  the  vessel  was  not  a  boat  within  the  provisions  of  the  Act. 
The  Court,  however,  held  that,  whether  it  was  or  was  not  a  boat 
within  the  Act  was  for  the  Justices  to  decide,  and  that,  having 
decided  it,  their  decision  could  not  be  questioned  in  the  action 
so  brought  against  them.  My  Brother  Csbistian  has  also  referred 
us  to  the  case  of  Regina  v.  Bolion  (b).  In  that  case,  a  conviction 
or  order,  made  by  two  Magistrates,  under  the  52  G,  8,  c.  12,  s.  24, 
was  removed  by  certiorari^  for  the  purpose  of  being  quashed.  The 
statute  enabled  the  Magistrate  to  make  an  order  to  put  the  over- 
seers of  the  poor  into  the  possession  of  parish  houses  occupied 
by  any  poor  person  by  the  permission  of  the  overseers,  who  over- 
held  same  after  demand  of  possession  by  the  overseers.  On  the 
motion  to  quash  the  order,  the  question  was,  whether  affidavits 
could  be  received  to  show  that  the  house  in  question  was  not 
in  fact  held  by  Bolton,  by  the  permission  of  the  overseers,  and 
that  the  Magistrates  had  come  to  a  wrong  conclusion,  in  deter- 
mining that  it  was  so  held.  After  time  taken  to  consider.  Lord 
Denman  delivered  the  very  clear  and  able  judgment  of  the  Court. 
He  stated  the  only  thing  the  Court  could  do  was,  to  inquire 
whether  the  matter  was  within  the  jurisdiction  of  the  Magistrates ; 
that,  if  within  their  jurisdiction,  the  Court  could  not  quash  the 
order,  no  matter  how  erroneous  on  the  merits  the  judgment  of 
the  Magistrates  was,  provided  it  was  legal  and  regular  on  the  face 
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M.  T.  1858.  of  the  proceedings.    And  he  farther  held  that,  whether  the  case 

waB  within  the  jariBdiction  of  the  Magiatnitea  depended  on  this, 
did  or  did  not  the  eomplaint  made  before  the  Magistrates  state 
a  case  over  which  the  statute  gave  them  jarisdietion?  and  that 
if  it  did,  they  were  boand  to  investigate  the  case ;   and   their 
decision,  however  mistaken,  even  from  oormpt  motives,  ooold  not 
be  reversed,   by  quashing  the  conviction  or  order}   but  that,   if 
the  complaint  originallj  made  before  them  did  not  show  a  case 
within  their  jurisdiction,  thej  ooold  not,  bj  mis-stating  the  com- 
plaint, give  themselves  jurisdiction.     If  the  principle  on  which  the 
oases  of  Britain  r.  Kitmaird(a)  and  Regina  ▼.  BoUon{b)  were 
decided  applies  to  the  case  before  us,  no  doubt  thej  would  be  Terj 
strong  authorities  in  favour  of  the  defendant,  because  it  is  conceded 
that  the  civil-bill  process  in  the  present  case  stated  a  case  within  Uie 
jurisdiction  of  the  Court ;  and,  no  doubt,  the  plaintiff's  evidence 
in  the  Civil-bill  Court  went  some  way  to  establish  such  a  case. 
But  there  is  this  distinction  between  those  cases  and  the  present; 
Britain  ▼•  Kinnaird  was  an  action  against  the  Magistrate,  for 
whose  protection  the  conviction  was  held  conclusive  evidence  of 
the  facts  therein  stated;  and,  though  Begina  ▼•  Bolton  was  not 
an  action  against  the  Magistrates,  still  if  the  conviction  or  order 
bad  been  quashed,  it  would  have  deprived  the  Justices  of  its  pro- 
tection; and,  therefore,  these  and  similar  cases  may  have  been 
decided  as  being  necessary  for  the  protection  of  the  Magistrates; 
as  otherwise,  who  would  be  safe  in  acting  as  a  Magistrate?  as  is 
observed  by  the  Judges  in  the  case  of  Britain  v.  Kinnaird.    And, 
in  Mr.  Taghr's  book  on  Evidence^  vol.  2,  pp.  1286--9,  these  cases 
are  referred  to  this  principle;  and  I  am  not  aware,  in  any  case 
between  the  parties  to  a  summary  proceeding  before  Justioes,  either 
of  them  was  precluded  from  showing  in  a  subsequent  proceeding  that 
the  Justices  had  not  in  fact  jurisdiction  ;  and,  no  doubt,  as  a  general 
rule,  wheie  jurisdiction  is  given  by  statute  to  an  Inferior  Court  over 
a  particular  subject-matter,  and  the  Court  assuntes  to  deal  upon  a 
matter  not  within  their  jurisdiction,  the  party  against  whom  such 
decision  is  made  will  not  be  barred  or  estopped  by  it  in  a  sub- 
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sequent  proceeding  for  recoyering  the  property  the  sabject-matter  of  M«  T.  1858. 
the  preyions  decbion.    A  leading  case  on  this  subject  is  Annesiejf  ▼.     « — 


(a),  and  very  fuUj  stated  by  my  Lord  Chibv  Justice,  in  his 
judgment,  in  the  case  of  Erringion  ▼.  Rorke  (6).  The  Irish  Act 
1 1  &  12  FF.  8,  c.  2,  vested  all  estates  forfeited  in  the  rebellion  in 
trustees  as  Commissioners  for  sale ;  the  8th  section  gave  the  Com- 
missioners power  to  examine  on  oath,  for  the  purpose  of  ascertain- 
ing persons  who  were  attainted,  and  discovering  their  property ;  by 
the  12th  section,  persons  having  claims  were  to  come  in,  and  the 
Commissioners  were  empowered  to  adjudicate  on  those  claims  ;  the 
16th  section  made  every  decree  of  the  Commissiooers  fival,  and  con- 
clusive and  binding  on  all  persons ;  the  23rd  section  provides  for  the 
conveyances  to  be  executed  by  the  Commissioners  to  the  purchasers ; 
and  by  the  25th  section  it  is  enacted  that  every  purchaser  having 
such  conveyance  shall  be  adjudged  to  be  in  the  actual  seisin  and 
possession  of  the  lands  purchased  and  conveyed,  and  shall  hold  the 
same  freed  and  discharged  from  all  arrears  of  quit  rent,  and  from  all 
other  claims  and  demands  of  his  Majesty,  and  of  the  said  Commis- 
sioners, and  of  all  other  persons,  other  than  and  except  such  claims 
and  demands  as  shall  be  allowed  by  the  Commissioners,  on  the  exa- 
mination of  such  claims  as  aforesaid. 

In  proceeding  under  this  Act,  the  Commissioners  assumed  juris- 
diction over  a  particular  estate,  alleging  it  had  been  forfeited.  Dixon 
put  in  a  claim,  alleging  it  was  his,  and  had  not  been  forfeited.  The 
Commissioners  decided  it  had  been  forfeited,  and  sold  it  to  Annesley. 
Dixon  brought  an  ejectment  in  the  King's  Bench  in  this  country,  for 
recovery  of  the  property,  against  Annesley,  who  relied  on  the  judg- 
ment and  conveyance  of  the  Commissioners.  The  King^s  Bench 
decided  in  fiivour  of  Dixon,  holding  that  the  jurisdiction  of  the 
Commissioners  was  confined  to  forfeited  estates,  and  that  there  was 
nothing  in  the  Act  rendering  the  judgment  of  the  Commissioners 
conclusive  evidence  that  the  estate  was  in  fact  forfeited,  though  there 
was  quite  sufficient  in  the  Act  to  render  their  judgment  conclusive 
as  to  aU  claims  and  charges  affecting  estates  which  were  in  fact  for- 
feited.    A  writ  of  error  was  brought  on  this  judgment  to  the  King's 
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M.  T.  1858.  Bench  in  England,  and  the  judgment,  after  great  condderataony 

affirmed;  Lord  Holt,  in  his  masterlj  judgment,  showing  that  the 
proceedings  were  void  as  coram  non  Judices  the  jurisdiction  being 
given  over  onlj  forfeited  estates.  It  must  not  be  supposed  that  the 
decision  of  the  Exchequer  Chamber  in  this  country,  in  the  case  of 
Errington  v.  Rarke^  is  at  all  inconsistent  with  the  case  of  AtmeMley 
Y.Dixon^  inasmuch  as  the  majority  of  the  Court  held,  for  the  reasons 
which  I  stated  at  length  in  0*DanneU  v.  Ryan  (a),  that  though  it 
was  intended  to  give  juriiidiction  to  the  Commissioners  only  over 
estates  in  fact  incumbered,  yet  that  some  of  the  sections  of  the 
Act,  to  which  it  is  not  necessary  now  to  refer,  rendered  the  con- 
veyance of  the  Commissioners  to  the  purchaser  conclusive  evidence 
of  their  right  to  sell,  and  that  the  estate  was  in  fact  incumbered.  So 
in  the  present  case,  the  jurisdiction  is  given  to  the  Assistant-Barris- 
ter to  entertain  ejectment  cases  only  in  cases  between  landlord  and 
tenant.  Still,  if  we  could  find  any  section  in  the  Act  rendering  the 
decree  of  the  Assistant-Barrister  conclusive  evidence  that  the  re- 
lation of  landlord  and  tenant  did  in  fact  subsist  between  the  parties, 
we  of  course  would  be  bound  to  give  effect  to  such  an  enactment, 
as  Lord  Holt  and  the  other  Judges  of  the  King's  Bench  in  England 
admitted  they  would  have  been  bound  to  do,  in  A$mt9ieif  v.  Diwam^ 
that  ease  having  been  decided  altogether  in  the  absence  of  any  such 
provision,  or  any  authority  expressly  given  to  the  Commissioners  to 
decide  whether  the  estates  were  in  hct  forfeited  or  not;  though,  no 
doubt,  in  executing  their  powers  under  tlie  Act,  they  should  inci* 
dentally  make  such  inquiries.  There  are,  however,  a  class  of 
cases  to  which  we  have  been  referred  by  the  Counsel  for  the 
plaintiff,  the  principle  of  which  we  are  unable  to  distinguish  from 
the  present — ^I  allude  to  the  case  of  Lessee  Black  v.  Dams  (6),  and 
the  case  of  Leuee  Bond  v.  The  Trustees  of  Sterne's  Charities^ 
therein  stated  by  the  Chief  Justice,  in  his  judgment,  and  reported 
in  the  note  tx>  p.  87*  In  that  case.  Bond  held  under  the  trustees 
under  a  fee-farm  grant,  in  the  form  of  a  lease,  containing  the 
ordinary  clauses  and  covenants  usually  contained  in  leases.  The 
trustees  brought  an  ejectment  for  non-payment  of  rent,  and  obtained 
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judgment  by  default,  executed  th^  habere^  and  entered  into  po8-  M.  T.  1858. 
session.  Very  nearly  twenty  years  after,  the  heir  of  Bond  brought 
an  ejectment  on  the  title  to  recover  the  lands,  on  the  ground  that 
the  proceedings  in  the  previous  ejectment  for  non-payment  of  rent 
were  no  bar,  they  being  coram  non  Judiee^  the  relation  of  landlord 
and  tenant  not  subsisting  between  the  parties ;  and  of  that  opinion 
was  the  Court  of  Common  Pleas,  on  a  bill  of  exceptions,  and  Bond 
recovered  the  lands.  In  the  case  of  Leuee  Black  v.  DavU^  the 
previous  recovery  in  an  ejectment  for  non-payment  of  rent  was 
held  to  be  no  bar  to  a  subsequent  ejectment,  the  lessor  of  the 
plaintiff  in  the  ejectment  for  non-payment  of  rent  having,  since  the 
execution  of  the  lease,  and  prior  to  the  bringing  of  the  ejectment, 
mortgaged  his  reversion,  and  there  being  no  demise  in  the  name 
of  the  mortgagee ;  the  King's  Bench  held  the  proceedings  in  the 
ejectment  for  non-payment  of  rent  void,  the  mortgagor  having, 
on  the  execution  of  the  mortgage,  ceased  to  be  landlord.  In  the 
case  of  LetMte  Black  v.  Davis,  some  question  was  raised  whether 
the  judgment  being  by  default  was  of  the  same  effect  as  if  it  had 
been  in  a  defended  action,  and  the  Court  held  clearly  that  it  was ; 
and  as  put  by  the  Chief  Justice,  in  his  admirable  judgment,  in 
p.  99*  This  opens  at  once  the  question  upon  the  words  in  the  4  (?.  1, 
c.  6,  which  equally  applies  to  judgments  by  default  and  to  judg- 
ments upon  verdict : — *'  And  in  case  the  lessee  or  lessees  shall  permit 
'*  and  suffer  judgment  to  be  had  and  recovered  on  such  ejectment, 
**  and  execution  to  be  executed  thereon,  without  paying  on  demand 
"  the  rent  so  ascertained  as  aforesaid  to  be  in  arrear,  together  with 
*'  full  costs,  &G.,  &c.,  then  and  in  such  case  the  lessee  and  all  persons 
"claiming  and  deriving  under  the  same  lease  shall  be  barred  and 
'*  foreclosed  from  all  relief  or  remedy  in  Law  or  Equity  other  than 
"  by  writ  of  error ;  and  the  said  landlord  or  lessor  shall  from  thence- 
^'  forth  hold  the  said  demised  premises  discharged  from  such  lease." 
The  Chief  Justice  then  proceeds  to  show  the  anomalous  conse- 
quences that  would  foUow  if  it  were  held  that  the  previous 
proceedings  were  conclusive  on  the  right,  and  concludes  his  judg- 
ment in  these  words : — **•  These  anomalous  consequences  show  that 
«•  the  construction  put  upon  the  statute  by  Mr.  Bell  and  Mr.  Holmes 
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CommtmPbaB, 

"  tenant,  and  that,  if  that  relation  exist,  a  judgment  by  defanlt  eon- 

''  dades  all  questions  incident  to  that  relation,  auch  as  amount  of 

**  rent,  upon  which  Courts  of  Law  and  Equity,  before  the  statute, 

''  had  been  in  the  habit  of  giving  relief,  but  does  not  condude  the 

"  fact  that  such  relation  existed  when  the  ejectment  was  brought" 

As  I  have  already  stated,  it  is  the  73rd  section  of  the  Civfl-bill 
Act  which  enables  the  Assistant^Barrister  to  entertain  ejectments 
for  non-payment  of  rent,  where  the  premises  are  held  at  a  rent  not 
exceeding  £50  per  year ;  and  it  is  thereby  provided  that  in  case  the 
tenant  or  tenants,  his  or  their  assignee  or  assignees,  or  other  persons 
claiming  or  deriving  under  him  or  them,  shall  suffer  the  decree  to 
be  executed,  putting  the  lessor  or  landlord  into  possession  of  the  pre- 
mises, without  paying  the  rent  and  arrears  thereon,  with  costs,  <Hr 
without  preferring  a  civil-bill  for  relief  to  the  Assistant-Barrister, 
or  filing  any  bill  for  relief  in  Equity,  within  the  tame  now  limited 
by  the  several  statutes  which  regulate  the  action  of  ejectment  for 
non-payment  of  rent,  after  such  execution  executed,  then  and  in 
such  case  the  tenant  and  his  assigns,  and  sll  persons  deriving  under 
him,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy,  in 
Law  or  Equity,  other  than  by  appeal  from  said  decree.  This  pro- 
vision of  the  73rd  section  of  the  Civil-bill  Act  is,  if  not  in  the 
very  words,  certainly  in  substance,  the  same  as  the  provision  in  the 
Landlord  and  Tenant  Act,  on  which  Leaee  Band  v.  The  TVsMfeef 
of  Stem^s  CharitieSj  and  Lessee  Black  v.  Davis^  were  dedded ;  and 
if  the  ejectment  before  the  Assistant-Barrister  had  been  for  non- 
payment of  rent,  under  the  73rd  section,  I  do  not  see  how  the 
case  now  before  us  could  have  been  distinguished  in  prindple 
from  these  cases;  and  though,  in  the  present  case,  the  ejectment 
before  the  Assistant-Barrister  was  on  the  72nd  section,  on  the 
title,  as  against  an  overholding  tenant,  it  occurs  to  us  to  be  quite 
impossible  to  give  a  different  construction  to  the  two  sections. 

In  the  recent  case  of  Betty  v.  Nail  (a),  the  Court  of  Exche- 
quer had  occasion  to  consider  the  efiect  of  a  decree  of  the  Assistant- 
Barrister's  Court,   in  an  ejectment  for  non-payment  of  rent.    It 


(a)  6  Ir.  Com.  Law  Rep.  17< 
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appeared  in  that  case  that  Henry  Plowman,  the  tenant,  bad  emi-  M.  T.  1858. 

ComaumPle(Bis» 
grated  to  America.     In  the  civil*bill  ejectment  he  was  stated  to     >-* 

be  the  tenant ;  in  the  ejectment  on  the  title  in  the  Exchequer, 
evidence  was  given  to  prove  that,  at  the  time  of  the  civil-bill 
proceedings,  he  was  dead;  and,  under  these  circumstances,  the 
Court  of  Exchequer  held  the  proceedings  void,  as  coram  non  Judice, 
and  held  the  plaintiff  in  the  action  entitled  to  recover  the  possession 
of  the  lands,  the  Assistant-Barrister's  jurisdiction  being  confined 
to  living  parties*  In  that  case,  it  was  of  course  competent  for  the 
Assistant-Barrister  to  inquire  as  to  the  person  named  defendant; 
he  must  have  been  satisfied  that  process  was  duly  served  on  him ; 
yet  his  decease  was  not  considered  conclusive.  Though  the  decision 
of  the  Court  of  Exchequer,  in  Condon  v.  Ztord  Kingston  (a),  is 
against  the  objection  taken  to  the  validity  of  the  proceedings  in  the 
Civil-bill  Court,  namely,  as  describing  the  tenancy  as  one  from  year 
to  year,  it  being  in  fact  under  a  lease,  still  all  the  Barons  clearly 
expressed  their  opinions  that  the  proceedings  would  have  been  of  no 
avail,  if  it  had  been  shown  that  the  relation  of  landlord  and  tenant 
had  not  existed  between  the  parties ;  and  therefore,  though  not  a 
decision,  it  certainly  contains  a  very  strong  expression  of  the  opinion 
of  the  Barons  of  the  Exchequer  on  the  point  now  before  us. 

In  conclusion,  therefore,  we  are  of  opinion  that  the  jurisdiction 
of  the  Assistant-Barrister  is,  according  to  the  express  provisions  of 
the  Act,  confined  to  cases  between  landlord  and  tenant,  and  that, 
though  the  Assistant-Barrister  must  necessarily  inquire  whether 
the  relation  of  landlord  and  tenant  exists,  yet  this  is  merely  a 
preliminary  inquiry,  to  enable  him  to  know  whether  he  will 
judicially  entertain  the  case;  and  that  there  is  nothing  in  the 
Act,  expressly  or  by  necessary  implication,  rendering  the  deter- 
mination of  the  Assistant-Barrister  in  this  prelitfiinary  matter 
binding  on  the  parties,  and  therefore  that  it  was  competent  for  the 
plainti£&  in  the  proceedings  before  us  to  show,  as  they  have  done, 
that  such  relation  did  not  in  fact  exist,  and  that  the  proceedings 
were  coram  non  Judice,  We  further  think  that  the  case  comes 
within  the  principle  of  the  cases  to  which  I  have  referred,  which 

(a)  7  It.  Jur.  247. 


VOL.  8. 


50  L 
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that  the  plaintiffs  are  entitled  to  retain  the  verdict  found  for  them, 
and  that  the  cause  shown  must  be  allowed  with  costs.  I  have 
altogether  omitted  any  reference  to  Coffey  v.  RahiUy  {a\  reported  in 
Mr.  Jonei  Reports^  as  the  case  appears  to  us  to  have  been  decided 
rather  hurriedly;  and  we  do  not  make  it  the  foundation  of  oar 
judgment ;  we  leave  it,  just  as  we  find  it,  to  be  re-considered,  should 
a  similar  case  again  arise.  We  also  refrain  from  giving  any  opinion 
on  the  case  of  0*Donnell  v.  Ryan  (5),  in  the  Court  of  Exchequer, 
as  to  the  conclusiveness,  in  any  case,  of  a  judgment  in  an  ejectment 
on  the  title.*  The  learned  Barons  by  whom  that  case  was  decided 
seem  to  have  thought  it  a  fit  case  for  the  consideration  of  a  Court 
of  Appeal.  Without  presuming  to  give  any  very  strong  opinion  on 
the  subject,  we  also  will  content  ourselves  with  saying  that,  should 
that  question  again  arise,  we  think  it  will  require  a  very  careful 
consideration  whether  a  judgment  in  an  ejectment  on  the  title  is 
conclusive,  as  to  the  rights  of  the  parties. 

Cause  shown  by  plaintiffs  allowed  with  costs. 


(fl)  1  Jo.  275. 


(6)  7  It.  Jot.  127. 


*  Note  —See  now  the  19  &  20  Vic.,  c.  102  (Common  Law  ProGedme 
Amendment  Act,  Ireland,  1856),  8.  94,  with  respect  to  the  effect  of  a  judgment 
in  ejectment. 


H.  T.  1858. 

Jan.  15,  16. 


GORMAN  V.  BYRNE  and  others. 


Land!    w«re     This  was  an  ejectment  on  the  title,  brought  to  recover  three  several 

andT^^B,    and  portions  of  the  lands  of  Busherstown,  containing,  in  the  whole, 

their  heirs,  to 

haye  and  to  hold  the  same  "  from  henceforth  unto  the  said  A  and  B,  and  the 

snnriTor  of  them,  their  and  his  heirs  and  assigns,  to  the  onlj  proper  use  and  behoof 

of  Uie  said  A  and  B,  and  the  survivor  of  them,  their  and  his  heirs  and  assigns  for 

ever."    The  settlement  contained  a  power  for  C,  at  any  time  during  his  life,  "  by 

mortgage  of  all  or  any  part  of  said  lands,"  to  raise  £500.    C  having  afterwards 

mortgaged  the  lands  to  D,  in  fee — Held,  that,  notwithstanding  -that  A  and  B  took 

at  Conmion  Law,  and  not  under  the  Statute  of  Uses,  the  mortgagee,  assuming  the 

power  to  have  been  well  exercised,  acquired  the  legal  estate  in  the  lands. 

Held,  also,  that  a  conveyance  in  fee  by  C,  to  a  lessee  of  the  lands,  in  trust  to  pay 
head-rents  and  rentcharges,  and  then  to  retain  the  residue  of  the  reserved  rents 
until,  by  perception  thereof,  he  should  be  repaid  the  amount  of  a  loan,  and 
interest.  wiUi  a  proviso  that  the  grantor  might  avoid  the  deed,  on  payment  of 
what  was  due,  was  a  good  execution  of  the  above  power  to  mortgage. 
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ninety-four  acres,  or  thereabouts,  demised  by  the  late  James  Gor-  H.  T.  1858. 

man  to  the  defendant  Matthew  Byrne,  by  three  separate  leases, 

dated  respectively  the  11th  of  June  1850,  and  situate  in  the  barony 

of  Carlow,  in  the  county  of  Carlovr.     The  principal  defendant  took 

defence  generally.      The   action  was  tried  at  the  Summer  Assizes 

1857,  for  the  county  of  Carlow,  before  Monahan,  C.J.     The  facts 

of  the  case,  as  they  appeared  at  the  trial,  are  fully  detailed  in 

the  judgment  of  the  Court.     The  principal  point  at  issue  between 

the  parties  was,  whether  the  rent  reserved  by  the  three  several 

leases  in  question,  which  had  been  executed  under  a  leasing  power, 

was   the  full   improved   value,  as  required  by   the   power.      But, 

independently  of  the  affirmative  of  that  question,  the   defendant 

insisted  that  a  certain  mortgage  deed,  of  the  24th  of  July  1850, 

transferred  the  legal  estate  in  the  lands  to  him,  the  defendant,  and 

operated  as  a  bar  to  any  recovery  in  the  present  ejectment,  and 

that  its  execution  by  Sarah  Gorman,'  one  of  the  plaintiffs,  operated 

as  a  confirmation  of  the  leases.  His  Lordship,  having  reserved  liberty 

for  the  defendant  to  move  the  Court  above  to  have  a  verdict  entered 

for  him  on  the  question  of  law,  left  the  question  of  value  to  the 

jury,   who   found  that   the  leases  had   not  been  made  at  the  full 

value,   and  therefore  a  verdict  was  directed   for  the   plaintiffs. 

In  the  following  Term  (November  4),  Macdonoghy  on  behalf  of 
the  defendant,  obtained  a  conditional  order  to  set  the  verdict  aside, 
and  have  a  verdict  entered  up  for  defendant,  pursuant  to  leave 
reserved,  upon  the  grounds  taken  at  the  trial,  or  for  a  new  trial. 

Cause  was  afterwards  shown  against  making  the  same  absolute, 
by  Hayes  and  •/.  T.  Ball. 


Maedonogh  and  Hamilton   Smythe    (with    whom   was  J.   A, 
Byme\  in  support  of  the  conditional  order. 


The  following  cases  were  cited  during  the  progress  of  the 
arguments  of  Counsel,  the  nature  of  which  sufficiently  appear  from 
the  judgment  of  the  Court:  1  Sug.  Powers^  7  th  ed.,  pp.  168-9,  414, 
497;  1  Sanders*  Uses^  5th  ed.,  pp.  163-9;  Baeon*s  Law  Tracts^ 
p.  352;    Burton  Real  Prop.,   6th   ed.,   p.  55;    Doe    v.  Prest- 
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H.  T.  1 868.  widge  (a) ;  AUham  ▼.  Angluey  (h) ;  Merediik  v.  Joanei  (e) ;  Jemkuu 

OoMmonlHeaB, 
^ —  —      y«  Young  (d) ;  Pumeli  ▼.  Youmg  (e) ;  Swanks  ease  (f) ;  1  FurUmg 

^^  LandL  Sf  Ten^  p*  1 8 ;  Brown  ▼.  Storey  (g)  ;  Long  ▼.  Bwekeridge  (A) ; 

BTRNB.       G^an  y.   Boe  (t) ;    Qifam  ▼.   Boe  (A)  ;  Doe  y.  Paseingkam  (I)  ; 

Moreton  y.  Z€««  (m) ;  2  FFiiw.  Saund^  1 1  h,  it.  a ;  Co,  Lit.  237  a  : 

Shep.   Toueh.^  p.  535  ;  Sir  Balph  Boveg'e  ease  (n)  ;  Dames  ▼. 

WiUiams  (o) ;  BfaAe  y.  MameU  (p) ;   ra/6ol  y.  Tipper  (q) ;  Jm- 

iltii#  y.  Kemishe  (r)  ;  J2ay  y.  Pung  («)  ;  CAanee  on  Powers^  p.  35 ; 

Maundrell  y.  MaundreU  (t) ;    i2o«  y.   Arehbisk^  of  York  («)  ; 

ChudleigfCs  ease{v). 

Cur.  ad.  vuii. 


E.  T.  1858.       MoBAHAN,  G.  J.,  now  deliyered  the  judgment  of  the  Conn. 

Mail  4, 

This  was    an  ejectment  upon   the  title,  brought    to    reooyer 

'  three  eeyeral  parcels  of  the  lands  of  Bosherstown,  and  was  tried 

before  me,  at    the  last  Carlow  Summer    Assizes.     It   appeared 

that  the  three  denominations  had  been  originally  demised  to  the 

ancestor  of  the  late  James  Gorman,  by  three  seyeral  leases,  the 

first  of  which  was  a  fee-farm  grant,  subject  to  a  yearly  rent,  and 

the  second  and  third  denominations  were  likewise  held  by  James 

Gorman,  upon  leases  for  liyes.     By  an  indenture  of  settlement, 

dated  the  3l8t  of  May  1825,  executed  upon  the  marriage  of  James 

Gorman,  and  reciting  that  the  settlor  was  seised  of  certain  lands 

in  fee-simple ;  also  of  one  denomination  of  the  lands  of  Bushers- 

town,  held  under  a  fee-farm  grant,  and  two  other  denominations 

of  the  same  lands,  held  under  terminable  leases,  and  also  reciting 

the  contemplated  marriage,  and  that  a  fortune  was  to  be  giyen 

(a)  4  K.  &  8.  183.  (6)  GUb.  Eq.  Rep.  17. 

(e>  Cro.  Jac  244.  (</)  Cro.  Jac  250. 

(0  Hatton,  1 12.  Cf)  13  Rep.  54  6. 

ig)l  M.  &  G.  129  fi.  (A)  I  Str.  106. 

(t)  I  Salk.  90.  {k)  3  Salk.  51  n, 

(/)  6  B.  &  C.  316.  (m)  Cited  1  Sug.  Powen,  169. 

(«)  1  Yen.  194.  (o)  1  Ad.  &  EL  589. 

(p)  2  B.  &  B.  35 ;  8.  C,  on  Appeal,  in  Dom.  Proc,,  4  Dow.  P.  C.  ^48. 
(9)  Skin.  427.  (r)  Haid.  397 ;  I  Chan.  Cu.  108. 

(0  5  B.  &  Ad.  361^ ;  S.  C,  id  Eqnilgr,  5  Madd.  310. 
(0  10  Yes.  255.  («)  6  East,  86, 

(0  1  Bep.  120. 
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with  his  intended  wife,  he  conveys  the  three  several  denominations  E.  T.  1858. 

CommonPletu, 
of  Busherstown,  and  also  the  lands  held  by  him  in  fee-simple,  to 

Timothy  Gorman  and  Patrick  Ronayne,  the  trastees  of  the  settle- 
ment, to  have  and  to  hold  the  same  "  from  henceforth,  unto  the  said 
"  Timothy  Grorman,  party  hereto,  and  Patrick  Ronayne  (the  trus- 
"tees)  and  the  survivor  of  them,  their  and  his  heirs  and  assigns  ;** 
that  is  to  say,  the  fee-simple  lands  and  the  fee-farm  portion  of  the 
lands  of  Busherstown,  "to  the  only  proper  use  and  behalf  of  the  said 
"  (trustees),  and  the  survivor  of  them,  their  and  his  heirs  and  assigns 
*«for   ever;   and   as   to   the  lands  held  on  the  terminable  leases, 
'*  for  and  during  the  natural  lives  and  life  of  the  several  and  respec- 
*'tive  cestui  que  vies  and  cestui  que  vie  hereinbefore  named,  and 
**  for  whose  lives  and  life  the  same  are  respectively  held  as  aforesaid, 
*'and  the  survivors  and  survivor  of  them,  subject  to  the  several 
''  and  respective  yearly  rents,**  &c.      The  settlor  then  proceeds  to 
declare  the  uses  with  respect  to  all  these  denominations ;  namely,  to 
the  use  of  himself  for  life,  then  to  pay  an  annuity  to  his  widow 
in  lieu  of  dower,  &c.,  and,  subject  thereto,  to  the  use  of  the  issue 
of  the  marriage,  in   the  shares  directed   by  the  settlement.     The 
settlement  contained  two  powers  in  the  following  terms  ;  first, "  That 
"  it  shall  and  may  be  lawful,  to  and  for  the  said  James  Gorman, 
**  at  any  time  during  his  life,  by  mortgage  of  all  or  any  part  of 
*'said  lands,  save  the  lands  of  Phrumplestown,  to  raise  the  sum 
'*  of  £500  for  his  own    use,  anything  in   these  presents  notwith- 
'' standing,  without  prejudice,  however,  to  the  jointure  so  herein- 
*<  before  charged  thereon,  for  the  said  Eliza  Love  (his  intended 
**  wife) ;  **  and,  secondly,  that  '*  It  shall  and  may  be  lawful,  to  and 
**for  the  said  James  Gorman,  and  to  and  for  all  and  every  other 
<<  person  and  persons  who  shall,  under  and  by  virtue  of  the  limita- 
**  tions  herein  contained,  be  entitled  to  the  said  lands  and  premises, 
**  hereby  granted  and  released,  when  and  as  they  shall  respectively 
^  be  in  possession  thereof,  and  to  and  for  the  said  (trustees)  and  the 
**  survivors  of  them,  their  and  his  assigns,  during  the  minority  of 
''any  child  or  children,  issue  of  the  said  intended  marriage,  by 
''indenture  or  indentures  under  hand  and  seal,  to  demise,  lease, 
"release  and  set  the  whole  or  any  part  or  parts  of  the  said  several 
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£.  T.  1858.  **  and  respective  lands  and  premises,  and  to  accept  surrenders  of  the 
CommanPleaB, 

"  present  or  anj  future  lease  or  leases  thereof,  to  be  reserved  and 

"  made  payable  the  best  and  most  improved  rent  or  rents  that  can 
''  be  then  reasonably  had  or  gotten  for  the  same,  without  fine,  aud  so 
"  as  the  term  or  terms  thereby  granted  commence  in  possession,  and 
''not  in  reversion,  and  be  consistent  with  the  estate  and  interest 
''of  and  in  the  premises  to  be  hereby  demised,  and  so  that  the 
"lessee  or  lessees  do  execute,  seal  and  deliver  a  counterpart  or 
"  counterparts  of  such  leases,"  &c.,  &c. 

We  may  observe  that  the  former  power  extends  to  the  raising  of 
any  sum  not  exceeding  £500,  by  way  of  mortgage ;  on  the  other 
hand,  the  leasing  power  is  unlimited,  as  to  the  term,  provided  it 
be  consistent  with  the  estate  in  the  land ;  but  the  rent  mast  be 
the  best  improved  rent.  It  appears  that  the  marriage  took  effect; 
and  James  Gorman,  being  tenant  for  life  in  possession,  upon  the 
11th  of  June  1850,  executed  three  several  leases  to  the  defendant 
Byrne,  of  the  lands  demised  by  the  three  several  deeds  under 
which  the  lessor  had  held  same.  I  have  not  by  me  copies  of 
these  leases,  but  they  are  all  for  long  terms,  and  are  tantamount 
to  an  alienation  of  the  entire  interest,  subject  only  to  the  reserved 
rent ;  they  were  likewise  executed  by  the  lessee,  pursuant  to  the 
terms  of  the  power;  so,  in  point  of  fact,  they  are  in  apparent 
conformity  with  the  terms  of  the  power,  which  stipulated  only  for 
the  reservation  of  the  best  improved  yearly  rent  A  mortgage  wss 
likewise  executed  by  Gorman  on  the  24th  of  July  1850,  with  the 
assent  of  his  daughters,  one  of  whom  executed  the  deed.  The 
mortgage  recites  that  leases  were  made  by  Gorman  to  Matthew 
Byrne ;  also  that,  at  the  time  of  the  execution  of  the  leases,  an 
agreement  had  been  made  by  Gorman  and  his  two  daughters,  in 
order  to  secure  repayment  to  Byrne  of  an  old  debt  of  £90,  and 
a  then  further  advance  of  £100,  that  they  should  convey  the  profit- 
rent  of  the  premises  to  Byrne,  by  way  of  mortgage,  until  he  should 
be  repaid  his  advance,  together  with  interest.  The  deed  then 
recites  that,  in  pursuance  of  the  articles,  Gorman  had  been  called 
on  to  execute  the  mortgage ;  and  it  witnesses  that  James  Gorman, 
in  pursuance  of  the  agreement,  and  with  the  assent  of  his  daughters, 
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said  Matthew  Byrne,  his  heirs  and  assigns,   the  aforesaid  three 

several  portions  of  the  lands  of  Busherstown,  in  the  first  place  to 

pay  the  head-rent  of  the  lands ;  secondly,  the  tithe  rentcharge,  and 

lastly,  after  payment  thereof,  '*  to  retain  the  residue  of  the  rent 

*'  reserved  and  made  payable  by  the  aforesaid  three  several  inden- 

"  tures  of  lease,  until,  by  perception  of  the  said  residue  or  profit-rent, 

**  he  the  said  Matthew  Byrne,  his  heirs,  executors  or  administrators, 

''shall  be  duly  paid  the  said  sum  of  £190,  together  with  interest 

"  thereon  at  the  rate  of  £6  per  cent,  per  annum,  from  the  day  of 

"  the  date  of  the  said  recited  articles  of  agreement :    provided 

''always,  that  it  shall  and   may  be  lawful,   to  and  for  the   said 

"James  Gorman,   his   heirs,   executors  or  administrators,  at  any 

"time  to  pay  off  the  sum  due  to  the  said   M.   Byrne,  or  any 

"balance  thereof,  and,  after  payment  thereof,  then  these  presents 

"  to  be  null  and  void."     The  deed  also  contained  a  provision  for 

the  re-conveyance  of  the  premises  by  M.  Byrne,  upon  repayment 

to  him  of  the  advances. 

The  case  came  on  for  trial  before  me;  and,  according  to  the 
opening  statement  of  Counsel,  it  appeared  that  the  ejectment  was 
brought  to  evict  the.  three  leases,  and  that  the  only  question  was, 
whether  the  leases  had  been  duly  executed,  according  to  the  leasing 
power,  so  as  to  bind  those  in  remainder  ?  The  principal  plaintiffs 
were  Catherine  and  Sarah  Gorman,  the  issue  of  the  marriage,  their 
father  being  deceased ;  there  were  also  two  other  plaintiffs,  namely, 
Timothy  Gorman  and  Patrick  Ronayne,  the  trustees  of  the  settle- 
ment. A  vast  body  of  evidence  was  produced  on  behalf  of  the 
plaintiffs,  to  show  that  the  best  rent  had  not  been  reserved,  and  that 
coercion  and  undue  influence  had  been  employed,  Gorman  having 
been  in  distressed  circumstances,  and  having  borrowed  money  from 
Byrne.  The  case  of  the  defendant  was,  that  the  transactions  on  his 
part  were  perfectly  fair — that  the  rents  reserved  were  the  full  value 
of  the  land — that  the  loan  of  the  £190  was  a  fair  transaction,  and 
that  the  leases  were  unimpeachable.  The  trial  lasted  two  days.  On 
the  evening  of  the  second  day.  Counsel  on  both  sides  raised  points 
of  law.    Upon  the  part  of  the  plaintiff,  I  was  called  upon  to  direct 
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B«  T,  IS6B,  the  jofj  tliat,  aooording  to  the  tme  oooatmctioii  of  the  BBairisge 

■ettlemeDty  the  tenant  for  life  hed  not  power  to  make  leaaeB,  the 
legal  estate  being  alone  vested  in  the  trustees*  and  that  the  rerdict 
aooordinglj  should  be  for  the  plaintiffs.    On  the  other  hand,  the 
defendant  insinted  that  there  was  no  question  to  be  tried — that  the 
leases  were  perfectly  Talid,  and  that,  at  all  events,  the  mortgage  was 
in  pursuance  of  the  power ;  and  as,  hy  the  mortgage,  the  defendant 
had  got  a  legal  estate,  the  plaintiffs  could  not,  in  a  Court  of  Law, 
sustain  this  ejectment     It  was  to  be  regretted  that  the  parties  did 
not  raise  these  points  at  an  earlier  stage  of  the  triaL     I,  however, 
determined  to  leave  the  question  to  the  jury,  whether  the  leasts 
were  in  point  of  fact  executed  in  conformity  with  the  leasing  power? 
After  a  long  investigation,  and  after  hearing  speeches  from  Ooansel 
on  the  point,  they  found  that  the  leases  were  not  in  conformity  with 
the  leasing  power,  stating  their  opinion  to  be,  that  the  rent  was  not 
the  best  improved  rent ;  and,  having  regard  to  all  the  circumstances 
of  the  case,  and  that  Byrne  had  used  undue  influence  to  obtain  same, 
I  then,  without  considering  the  questions  of  law,  by  consent  of  both 
parties,  directed  a  verdict  in  favour  of  the  plaintiffs,  but  reserved 
leave  for  the  defendant  to  have  one  entered  for  himself,  as  to  the 
whole  of  the  lands,  in  case  the  Court  should  be  of  opinion  that  he  was 
so  entitled.     The  defendant  has  accordingly  obtained  a  conditional 
order,  to  have  the  verdict  entered  for  himself,  pursuant  to  the  leave 
reserved,  upon  the  ground  that  the  mortgage  having  been  executed 
pursuant  to  the  power  in  the  settlement,  the  defendant  has  the  legal 
estate  in  the  lands.    The  plaintiffs,  in  showing  cause  against  the 
conditional  order,  insisted  that,  under  the  settlement  of  1825,  the 
legal  estate  in  the  fee-farm  lands  was  vested  in  the  trustees,  and  that 
the  execution  of  the  mortgaging  power  by  James  Grorman  could  not 
create  a  legal  estate  in  Byrne,  so  as  to  divest  the  legal  estate  vested 
in  the  trustees  of  the  settlement.    For  that  purpose,  they  relied  on 
the  passage  in  Co.  Ztl.,  287  a: — **  Lastly,  somewhat  were  necessary 
«•  to  be  spoken,  concerning  clauses  of  provisoes  containing  power  of 
**  revocation,  which,  since  LiuUtcn  wrote,  are  crept  into  volnntaiy 
**  conveyances,  which  pass  by  reason  of  uses  being  executed  by  the 
"  statute  of  27  JTim*  8,  and  are  become  very  frequent,  and  the  inhe- 
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CommonPUai. 

'*  in  fee,  and  liaving  iasne  divers  sonnea,  by  deed  indented  cove- 
''nanteth,  in  consideration  of  fatherly  love,  and  for  the  advancement 
''  of  the  blood,  or  upon  any  other  good  consideration,  to  stand  seised 
'*  of  three  acres  of  land,  to  the  use  of  himselfe  for  life,  and  after  to 
'^  the  use  of  Thomas,  his  eldest  son,  in  tail,  and,  for  default  of  such 
"issue,  to  the  use  of  his  second  son,  in  tail,  with  divers  like  remain- 
"  ders  over,  with  a  proviso  that  it  shall  be  lawful  for  the  covenantor, 
"  at  any  time  during  his  life,  to  revoke  any  of  the  said  uses,  &C.,  this 
*'  proviso,  being  coupled  with  an  use,  is  allowed  to  be  good,  and  not 
"  repugnant  to  the  former  estates.  But,  in  case  of  a  feoffment  or 
''other  conveyance,  wheveby  the  feoffee  or  grantee,  &c.,  is  in  by 
**the  Common  Law,  such  a  proviso  were  merely  repugnant  and 
''  void."  Accordingly,  the  plaintiffs'  Counsel  have  contended  that 
the  trustees  have  acquired  the  legal  estate  in  the  lands  held  under 
the  fee-&rm  grant — that  they  are  in  thereof  at  the  Common  Law, 
and  that,  inasmuch  as  they  have  both  the  legal  estate,  and  have 
taken  it  at  Common  Law,  and  not  by  force  of  the  Statute  of  Uses, 
the  passage  in  Co.  Lii.j  to  which  I  have  referred,  is  an  authority 
to  show  that  any  such  provision  or  power,  as  in  the  present  case, 
for  transferring  the  legal  estate,  was  repugnant  to  the  conveyance 
itself  and  consequently  void.  Several  cases  have  been  referred 
to  in  the  course  of  the  argument,  which  it  is  not  necessary  to 
advert  to  here,  having  been  cited  to  prove  what  cannot  be  con- 
troverted ;  namely,  that  the  trustees  take,  in  the  premises  comprised 
in  the  fee*farm  grants  the  legal  estate,  the  limitation  being  to  them 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  upon  trust,  &c. 
To  establish  this  proposition,  the  case  of  Doe  d^  Lhifd  v.  Passing^ 
ham  (a)  is  a  sufficient  authority;  in  which  case  it  was  held  that, 
under  a  conveyance,  by  which  lands  were  conveyed  to  A  B  and  • 
C  D,  and  their  heirs,  to  the  use  of  th«n  and  their  heirs,  in  trust 
for  E  F,  though  the  trustees  took  at  Common  Law,  and  not  under 
the  Statute  of  Uses,  still  that  E  F  took  only  a  trusty  and  not  a 
legal  estate  executed  by  the  statute.    We  cannot  distinguish  that 


(a)  0  B.  &  C.  305. 
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E.  T.  1858.  case  from  Ihe    present,    and  therefore  are  of  opinion  that    the 

trnsteesy  Gorman  and  Ronajne,  took  the  legal  estate  in  the  fee- 
farm  landsy  which  are  one  of  the  parcels  the  subject  of  this 
ejectment,  and  that  they  took  the  same  at  Common  Law,  and 
not  under  the  Statute  of  Uses,  which  applies  onlj  to  the  case  of 
one  person  being  seised,  to  the  use  of  another,  and  not  to  his 
own  use. 

But  the  question  then  arises  whether,  though  the  trustees  have 
the  legal  estate,  and  that  at  Common  Law,  does  the  passage  in 
Co.  Lii.y  237  a,  to  which  I  have  referred,  apply  to  the  present  case, 
and  if  it  do,  whether,  on  the  authority  of  that  case,  we  should  hold 
that  the  power  to  mortgage  is  void,  for  the  purpose  of  conferring 
a  legal  estate  ?  As  bearing  on  this  part  of  the  case,  the  plaintiib' 
Counsel  referred  to  Long  t.  Buekeridge  (a).  That  was  an  avowry 
of  a  distress  for  a  fee-farm  rent,  the  avowant  claiming  as  devisee 
of  a  party  who  was  entitled  to  the  rent,  under  a  fine  levied  to  him 
and  his  heirs.  There  was  a  demurrer  to  the  avowry,  no  attoniment 
having  been  alleged.  The  point  made  upon  the  other  side  was,  that 
the  party  was  in  under  the  Statute  of  Uses,  and  consequently  that 
the  weU-knqwn  principle  applied,  that  in  such  a  case  it  was  not 
necessary  that  there  should  be  an  attornment.  The  Court  allowed 
the  demurrer,  upon  the  ground  that  the  party  was  in  at  Common 
Law,  and  not  by  the  Statute  of  Uses.  On  looking  into  that  caae^  it 
occurs  to  me  that  the  Court  held  that  the  conusee  was  in  by  virtue 
of  the  fine  itself,  and  not  by  the  declaration  of  uses  to  him,  wbi^ 
merely  prevented  a  resulting  use  in  favour  of  the  conusor.  So,  in  this 
case,  we  think  that  though  the  trustees  have  the  legal  estate,  and  are  in 
at  Commop  Law,  it  is  by  the  grant  of  the  lands  to  them  they  are  se 
seised,  and  not  by  the  limitation  of  the  use,  which  confers  no  estate 
at  all,  but  merely  prevents  a  resulting  use  to  the  grantor ;  and  I 
confess  that,  even  if  there  were  no  authority  upon  this  point,  I 
would  consider  it  more  consistent  with  principle  to  hold  that  the 
passage  in  Co.  LU.  refers  to  simple  Common  Law  conveyanoes^ 
such  as  leases  or  feoffiments  for  value,  where  the  feoffsa  takes 
without  any  declaration  of  uses,  and  not  to  oonveyanoes  like  the 


(«)  1  Str.  106. 
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present,  where  a  declaration  of  the  use  in  favour  of  the  grantee  £.  T.  1858. 

is  necessary,  to  prevent  a  resulting  use  in  favour  of  the  grantor ; 

and  that  the  elaborate  argument  of  Sir  E.  Sugden  on  this  point 

(1  Sugden  on  Powers^  pp.  162-71,  7th  ed.)  is  more  convincing  than 

the  equally  elaborate,  but  I  should  say  not  so  satisfactory,  argument 

of  Mr.  Sanders  on  the  same  subject  {I Sand.  Uses,  pp.  l65«-9)*  But 

I  consider  that  that  question  b  concluded  in  point  of  authority. 

In  Sir  Ralph  Bove^s  ease(a\  Sir  William  Drake  enfeoffed  Sir 

William  Spring  and  five  others,  to  such  uses  as  he  should  declare 

by  his  will  in  writing,  or  by  his  deed,  subscribed  by  three  witnesses ; 

by  a  subsequent  deed,  he  limited  the  use  of  the  lands  to  his  brother 

Francis  Drake,  for  ninety  years,  and  declared  that  the  feoffees 

should  be  seised  to  their  own  use,  in  trust  for  the  said  Francis 

Drake  and  his  heirs,  with  a  power  to  Francis  Drake  to  alter  and 

limit  the  trust  as  he  should  think  fit.     There  were  several  points 

determined  in  that  case  which  have  no  relation  to  the  present,  but, 

in  the  course  of  it,  the   Court  resolved  that  when  Sir  William 

Drake  enfeoffed  divers  to  such  uses  as  he  should  declare  by  his 

will  in  writing,  if  he  had,  in  pursuance  of  that  feoffinent,  limited 

the  uses  by  his  will,  the  will  had  been  but  declaratory,  though, 

if  he  had  made  a  feoffment  to  the  use  of  his  will,  it  had  been 

otherwise,  according  to  Sir  Edward  Cker*s  ease(b).    No  doubt, 

that  case  may  be  distinguished  from  the  present,  because  there  was 

no  direct  limitation  to  the  use  of  the  trustees,  in  the  first  instance ; 

but  in  the  course  of  the  argument  of  the  case,  Lord  Hale  said :-~ 

My  Lord  Coke  made  a  feoffment  (provided  that  he  might  dispose  . 

by  his  will)  to  the  use  of  the  feoffee  and  his  heirs,  and  resolved 
^'that,  in  that  case,  he  might  declare  the  use  by  his  will,  which 
*'  would  arise  out  of  the  feoffment."  If  that  case  be  good  law,  it^ 
does  not  appear  to  us  to  be  distinguishable  from  the  present.  No 
doubt,  in  Sir  £.  Coke's  case,  the  feoffee  was  in  at  Common  Law 
lutil  the  use  was  declared  by  the  testator's  will ;  and  the  fact  that 
the  proviso  or  power  preceded  the  limitation  of  the  use  could  not 
make  any  difference.  In  the  case  before  us,  the  limitation  is  to  the 
use  of  the  trustees  and  their  heirs,  with  power  to  the  grantor  to 


(a)  1  Vent.  198. 
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hj  lease  or  mortgage,  and  in  the  meantime,  and  until  he  should 
divest  that  estate  hj  leasing  or  mortgaging,  to  the  use  of  the  trustees 
and  their  heirs.  While  sach  was  the  state  of  the  authorities,  the 
argument  took  place  between  SXr  Edward  Sugden  in  his  book 
on  Powers^  and  Mr.  Sanders  in  his  Treatise  on  Uses  and  Trusts; 
and  subsequently  thereto  there  occurred  the  case  of  Moreion  y. 
Lees  (a).  That  case  is  referred  to  in  1  Sugden  on  Powers^  p.  I69t 
7th  edition,  in  these  terms : — **  Since  these  observations  were  pub- 
"  lished,  it  has  been  decided  that  the  power  is,  in  the  disputed  case, 
**  well  raised.  The  ccmveyance  in  this  case,  on  which  the  point  was 
'*  decided,  was,  by  feoffment  to  the  purchaser,  his  heirs  and  assigns, 
»<  to  such  uses  as  he  should  appoint  by  deed  or  will,  and,  in  default 
**  of  and  until  appointment,  to  the  use  of  the  purchaser,  his  heirs 
*'  and  assigns.  He  exercised  the  power  by  an  appointment  in  fee, 
"and  his  wife  brought  an  action  to  recover  her  dower.  The 
« objection  was  taken  that  the  husband  was  in  at  Common  Law, 
^*  and  that  the  power  was  void ;  but  the  contrary  was  decided,  and 
''the  wife  held  to  be  barred  of  dower.  This  decision,  therefore, 
*'  sets  the  point  at  resf  Since  that  case,  no  one  similar  has  arisen 
until  the  present.  In  this  opinion  we  concur,  and  think  that  it  is, 
at  all  events,  too  late  now  to  unsettle  the  law,  as  settled  by  this 
last  case,  which  has  been  acquiesced  in  and  recognised,  and,  as  far 
as  we  are  aware  of,  unquestioned,  by  holding  that  this  power  to 
mortgage  was  not  capable  of  being  exercised  so  as  to  vest  the  legal 
estate  in  the  mortgagee.  We  are  therefore  of  opinion  that  it  was 
competent  for  James  Gorman  to  execute  the  power  of  mortgaging, 
so  as  to  clothe  the  mortgagee  with  the  legal  estate.  Hie  only 
remaining  point  made  by  the  Counsel  for  the  plaintifis  was,  that  die 
mortgage  in  the  present  case,  being  a  conveyance  of  the  lands,  not 
in  quasi  fee,  subject  to  redemption,  as  in  the  case  of  ordinaij 
mortgages,  but  until,  by  retention  of  the  profit-rent,  the  amount  doe, 
with  interest,  should  be  paid  off,  was  not  a  good  legal  execution  of 
the  power.     The  only  case  referred  to  on  that  subject  is  Mamett 


(a)  Com.  Pleas  Lancaster,  March  Assizes  1819 ;  argued  afterwards, 
anram  Richards,  C.  B.,  and  Wood,  B.,  al  Serjeants*  Inn. 
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y.  Blake  {a\  which  was  an  appeal  from  the  Court  of  Chancery  in  £.  T.  1858. 
Ireland ;  in  which  case  it  is  stated,  by  Lords  Eldon  and  Redesdale, 
that  a  grant  of  an  annuity,  till  by  perception  thereof  a  given  sum 
and  interest  was  discharged,  though  a  good  equitable,  would  not  be 
a  good  legal,  execution  of  the  power  to  charge.  That  was  a  very 
peculiar  case,  in  which  the  settlement,  from  the  way  in  which  it 
was  prepared,  did  not  grant  any  legal  estate,  but  was  merely  an 
equitable  settlement,  resting  on  articles  of  agreement  There  was 
an  express  clause  that  though  the  tenant  for  life  was  to  have  power 
to  charge,  he  was  te  be  disabled  from  selling  or  mortgaging,  and  it 
certainly  cannot  be  considered  as  a  decision  that,  under  a  regular 
settlement  ^ving  power  to  raise  a  sum  of  money  by  way  of  mort- 
gage, the  same  cannot  be  legally  executed  by  the  grant  of  an 
annuity.  The  observations  of  Sir  E.  Sugden^  upon  that  case,  in 
his  book  on  the  Houie  of  Lordi  DeeisionSf  are  well  worthy  of 
attention  (pp.  483-6).  But  be  that  as  it  may,  this  is  not  the  case 
of  the  grant  of  an  annuity,  but  of  the  lands,  until  by  receipt  of 
the  rents  the  debt  shall  be  paid,  with  an  express  provision  enabling 
James  Grorman,  and  those  deriving  under  him,  at  any  time  to 
redeem  by  paying  the  balance  due.  This  is  strictly  a  Welsh  mort- 
gage, and  therefore  within  the  general  terms  of  the  power  in  the 
present  case. 

On  the  whole,  therefore,  we  are  of  opinion  that  \he  mortgage 
in  question  conveyed  the  legal  estate  in  all  the  premises  to  the 
defendant,  and  that  the  plaintiffs  have  mistaken  the  Court  for 
obtaining  redress,  which  can  only  be  had  in  a  Court  of  Equity.  We 
must  therefore  make  absolute  the  conditional  order  for  entering  a 
verdict  for  the  defendant,  but  each  party  must  abide  their  own  costs 
of  this  motion. 

Rule  absolute,  to  enter  a  verdict  for  defendant,  without  costs. 


(a)  4  Dow.  248. 
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GUARDIANS  OF  TRIM  UNION  v.  DARCY. 


May  10. 


An  action  for  This  was  an  action  of  debt,  for  a  penalty  incurred  bj  breach  of  the 
dw  thcTl  rad  11  &  12  Vie.,  c.  47.  The  first  count  of  the  summons  and  plaint 
If  ^^'^^  ^be  ^^S^  ^^^  ^^  *^«  *^°*®  ®'»  ^  ^^^  defendant  was  the  owner  of 
s'u^nl^r"*  *^®  certoin  lands,  being  a  portion  of  the  townlands  of  Galtrim,  in  the 

Courts    of       barony  6f  Lower  Deece,  in  the  county  of  Meath,  and  in  the  electonl 

Common  Law 

in  Ireland,  al-  diyision  of  Gkdtrim,  of  the  Poor-law  Union  of  Trim,  on  which  the 
though  the  de- 
fendant rendea  ofience  Ihereinafler  mentioned  was  committed*    It  then  alleged  that 
within  the  jn-  ^ 

riadiction.         defendant  caused  a  certain  decree,  order  or  process  of  the  Gout 

of  Chancery  to  be  issued  forth,  and  directed  to  the  Sheriff  of  Meath, 

ordering  him  to  deliver  up  to  the  defendant  possession  of  the  said 

lands,  and  to  dispossess  and  evict  therefrom  certain  perscms  who 

were  in  occupation  of  a  dwelling-house  therein,  and  which  house 

was  inhabited  by  them  as  a  dwelling-house  within  said  union  and 

electoral  division ;  which  process  he  caused  the  Sheriff  to  execute, 

whereby  the  said  persons  became  destitute  poor  persons  within  the 

meaning  of  said  statute,  and  to  deliver  up  possession  of  said  house, 

whereby  said 'persons  were  forced  to  apply  for  relief  to  the  relieving 

officer  of  said  electoral  division  in  which  said  house  was  situate, 

and  became  chargeable  and  relieveable  as  destitute  poor  persons 

upon  said  division  of  said  union,  and  were  relieved,  &c.     It  then 

averred  that  it  became  and  was  the  duty  of  defendant,  or  his 

agent,  within  not  less  than  forty-eight  hours  before  the  executkm 

of  such  decree,  &c.,  to  give  the  notice  to  the  relieving  officer  of 

the  said  electoral    division,  required  by  the  statute  ;    but  that 

he  caused  the  decree,   &c.,  to  be  executed,  and  the   parties  Uf 

be  evicted,  without  giving  the  proper  notice,  whereby  an  action 

hath  accrued  to  the  plaintiffs  as  such  guardians,  &c^  to  demand 

and  have  from  the  defendant,  and  whereby  he  forfeited  and  became 

liable  to  pay  to  the  said  guardians,  the  penalty  or  sum  of  £20. 

There  was  a  second  count,  omitting  the  allegation  that  the  persons 
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dispossessed    thereby  became    destitute    poor    persons,   and  were  E.  T.  1858. 

forced  to  apply  for  relief.     The  first  defence  alleged  that,  before 

and  at  the  time  of  the  issuing  of  the  Chancery  process  in  question, 

under  which  the  possession  of  the  lands  mentioned  in  the  first 

and  second  counts  of  the  summons  and  plaint  was  given  to  the 

defendant,  and  from  thence  hitherto,  the  defendant  is  resident  in 

Ireland,  to  wit,  at  Kilglass,  in  the  county  of  Kildare,  and  during 

no  part  of  the  time  aforesaid  had  the  defendant  been  resident 

out  of  Ireland ;  and  that  the  defendant,  before  and  at  the  time  of 

the  alleged  offences  in  the  several  counts  of  the  summons  and  plaint, 

was,  and  from  thence  hitherto  hath  been,  and  still  is,  amenable 

to  the  process  of  the  proper  Civil-bill  Court.     To  this  defence  the 

plaintifis  demurred,  upon  the  ground  that  it  tendered  an  immaterial 

issue. 

O^Driseoll  and  Batiertby,  in  support  of  the  demurrer,  contended 
that  the  words  of  the  6th  section  of  the  11  &  12  Fic,  c.  47 
(by  which  penalties  are  given  for  the  default  alleged  in  the 
summons  and  plaint),  ''such  sum  may  be  recovered  by  oivil-biU 
or  otherwise/*  applied  to  actions  in  the  Superior  Courts  as  well 
as  in  the  Civil-bill  Court.  They  cited  Daniel  v.  Bingham  {a); 
Williams  v.  Jones  (b)  ;  BerheUy  v.  Elderhin  (c)  ;  Moffaii  v. 
Bwrrowes  (d) ;  Beniley  v.  Hastings  {e)  ;  Sharp  v.  Warren  (f)  ; 
CDonnell  Sf  Brady ^  Civil-hill  Practice,  p.  318. 


J.  A.  Byrne  and  ff,  Smyihe,  in  support  of  the  plea,  contended 
that  the  words  ''or  otherwise"  had  reference  to  the  preceding 
words,  and  that  the  remedy  was  expressly  confined  to  the  CivU- 
bill  Court,  unless  the  landlord  was  resident  out  of  the  jurisdictioii, 
in  which  case  the  next  clause  of  the  section  allowed  the  penalty  to 
be  recovered  by  action  at  Law,  and  provided  for  substitution  of 
service.  They  cited  Wathins  ▼.  Great  Northern  Railway  Co,  (g)  ; 


(a)  7  Ir.  Law  Rep.  33. 
(c)  1  £1.  &  Bl.  805. 
(e)  8  Ir.  Law  Kep.  166. 


(6)  13  M.  &  A.  6aa 

id)  4  Ir.  Com.  Law  Rep.  207. 
09  6  Pri.  133. 


(S)   16Q.  B.  961. 
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E.  T.  1858.  Sheehy  ▼•  Profemonal  Inturanee   Co.  {a);   Caies,  qui  tain,  ▼. 

X , '  *  Knighi  (b)  ;    Dundalk  Railway   Co.  ▼•  TapiUr  (c) ;   Stevens   t. 

Peaeoeke  {d), 

Bali^  J.,  delivered  the  judgment  of  the  Court* 
In  this  case  we  have  heard  the  arguments  at  oonfiiderable  length, 
on  a  subject  upon  which  the  law  is  now  to  be  judicially  considered 
for  the  first  time*  At  least  we  are  not  aware  of,  nor  have  we  been 
referred  to,  any  case  in  which  the  same  question  has  come  before 
any  Court  for  its  decision.  The  whole  difficulty  arises  from  the 
use  of  the  words  "  or  otherwise,''  in  the  6th  section  of  the  11  and 
12  Ftc,  c.  47.  It  is  enacted  by  that  section,  ^*  That  in  case  the 
"  landlord  or  other  person,  by  whom  or  on  whose  behalf  such  writ, 
**  decree,  order,  or  other  process  (as  thereinbefore  mentioned)  shall 
*'have  been  sued  out,  shall  neglect  or  omit  to  serve  the  notice 
**  required  by  that  Act  to  be  served  on  the  relieving  officer,  he 
*' shall  forfeit  and  pay  the  sum  of  £20  to  the  guardians  of  the 
** union  in  which  the  land  shall  be  situate;  and  such  sum  may 
<<be  recovered  by  civil-bill  or  oiherm$e^  and  shall  be  applied  in 
**aid  of  the  electoral  division  in  which  such  land  shall  be  situ- 
'^  ate ;  and  in  case  such  landlord  or  other  person  shall  be  resident 
'*out  of  Ireland,  the  same  may  be  recovered  from  him  by  aetion 
"  at  Law ;  and  the  service  of  process  in  such  action  on  the  attorney 
''  or  agent,  by  whom  such  writ,  decree  or  order,  or  other  process 
^'  may  have  been  sued  out,  shall  be  good  service  on  such  landlord 
**or  other  person  as  aforesaid." 

Now  we  are  bound  to  give  to  the  words  in  this  clause  '^  or 
otherwise  "  a  reasonable  construction,  if  they  admit  of  it.  We  axe 
not  to  qualify,  alter,  or  transpose  them  without  necessity;  and 
we  do  not  find  that  there  is  necessity  for  so  doing.  We  construe 
them  according*  to  their  natural  import,  by  holding  that  these 
words  "  or  otherwise  "  signify  **  by  all  other  means  which  the  law 
allows  in  such  cases : "  and  as  an  action  at  Law  is  one  of  the 
remedies  for  the  recovery  of  penalties  imposed  by  statute,  we  hold 


(«)  2C.  B.,N.  S.,  211. 
(c)  1  £1.  &  Bl.  667. 


(h)  8  T.  R.  442. 
(rf)  11  Q.B.7S1 
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the  present  action  to  be  sustainable,  by  virtue  of  those  words  E.  T.  1858. 

,         .     „  OmmonPleas, 

"or  Otherwise. 

We  are  not  called  upon  to  say  what  other  remedies  might  or 
might  not  be  resorted  to ;  but  we  merely  hold  that  these  words 
give  to  the  guardians  of  the  poor  the  right  to  proceed  at  law 
(as  they  have  done  on  this  occasion),  for  the  recovery  of  the 
penalty  which  the  defendant  has  incurred.  But  we  have  been 
pressed  at  the  Bar  with  the  difficulty  of  giving  this  construction 
to  the  words  ''  or  otherwise,"  by  reason  of  the  subsequent  words 
in  the  clause,  which  give  a  remedy  by  action  against  landlords  resi- 
dent out  of  Ireland ;  and  it  has  been  urged  that  such  a  provision 
would  have  been  unnecessary  if  the  preceding  words,  "  or  other- 
wise," were  to  be  construed  to  give  a  remedy  by  action  in  all 
cases,  whether  the  landlord  resides  out  of  Ireland  or  not.  There 
would  be  great  force  in  the  observation  if,  at  the  time  of  the 
enactment  of  the  11  &  12  Vic^  c  47,  a  landlord  out  of  Ireland  could 
be  effectually  proceeded  against  in  an  action  at  Law  for  the  recovery 
of  the  penalty  thereby  imposed.  But  inasmuch  as,  by  the  law  .as 
it  then  stood,  service  of  process  on  a  defendant  out  of  the  juris- 
diction could  not  be  substituted,  the  right  to  bring  an  action  in 
such  a  case,  without  a  provision  for  the  substitution  of  service, 
would  have  been  nugatory;  and  accordingly,  it  was  enacted,  in 
terms,  by  the  latter  part  of  the  clause,  that  in  the  case  of  a  landlord 
residing  out  of  the  jurisdiction,  not  only  might  an  action  at  Law 
be  brought  against  him  for  the  recovery  of  the  penalty  (as  already 
provided  by  the  terms  *'  or  otherwise "),  but  service  of  the  process 
in  such  action  might  be  substituted  in  the  manner  therein  men- 
tioned ;  the  statute  thus  providing  that  the  action  at  Law  should 
be  an  effectual,  and  not  merely  a  nominal,  remedy  for  the  recovery 
of  the  penalty.  The  whole  clause  is  thus  susceptible  of  a  reasonable 
construction ;  and  however  more  satisfactorily  'the  clause  might 
have  been  prepared,  we  consider  it  sufficiently  clear  in  its  terms  to 
warrant  the  construction  which  we  have  thus  put  upon  it.  There- 
fore, upon  the  whole,  we  think  that  the  demurrer  to  the  defence  must 
be  allowed. 


VOL.  8. 


Demurrer  allowed.* 

*  MoNAHAN,  CJ".,  was  at  Nisi  Priiu. 

52  L 
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STBEYBNS  v.  BATLET. 

Nov.  19. 
Dee,  2. 

8.  K.,   being  Thu  was  an  ejectment  on  the  titk,  brought  to  recover  the  landi 

simple  of  a  ie-  ^^  Carramore.  At  the  trial  of  the  cauae,  at  the  last  Sninmer  Aaaiaee 

of  the  Umds^  ^^'  ^^^  connty  of  Boacommon,  before  Ksooh»  J^  the  plaintiff  gave 

^^e^^^J^.  in  eyidence  the  wiU  of  Mrs.  Sarah  Kelly,  dated  the  7th  day  of 

^^hi^hei^'  ^"^*^  ^^^^*  ^y  ^^^^^  ^^  °^®  ^®  following   deviae,  via.: — 

Snbseqnent  to  <«  I  give,  deriae  and  bequeath  to  the  aaid  Greorge  Stieyena  (the 

thedateofher  *  ^  e  v 

will,  she  par-  ''plaintiff),  and  to  hia  heira  and  aaaigna  for  ever,  the  lands  oi 

chased     the 

other    seyenl  ^'  Curramore,  Carricknagott  and  Curaghelaher,  in  the  ooon^  m 

portion  of  C.» 

m  fee.   It  ap»  ''  Boacommon,   with  their  subdenominations,  and  all  my    estate, 

bodi  portions  "r>gb^  title  and-  interest  therein  or  thereto,  and  to  eveiy  part 
fol^^o^^  "  thereof,  and  the  rents,  issues  and  profits  thereof,  for  hia  and  their 

Wtion^STd,  ^^o^*^  "••  ^^  ^^^^  ^^  •^«^-'' 

haTing  come         The  will  also  contained  the  foUowtng  residuary  clause :— <<  And 

into   the  pos-  ^  ^ 

session   of       <(  I  do  hereby  give,  devise  and  bequeath  all  the  rest,  reaidue  and 
tenants    in  jo*  ^ 

common,   had  "  remainder  of  my  property,  of  every  kind  and  description  what- 
been    appor- 
tioned between  "soever,  real,  freehold,  leasehold,  chattel    and    personal,  to  my 
them  in  seTe- 
ral^ ;  bat       *'  nephew  Bobert  Preston  Bayley,  his  heirs,  executors,  adminia- 

continued   to    **  trators  and  assigns,  for  his  and  their  own  absolute  use  and  behoof 

be  known    as  .4  ii  •, 

ihe    lands    of     *»  ^^^* 

commonly  The  plaintiff  also  gave  in  evidenoe  a  oonveyance  from  the  Ineum* 

^^thei^^'  bered  Estates  Commissionen,  bearing  date  the  8th  of  December 

for  the  sake  of  i865,  of  the  landa  of  Curramore ;  also  a  conaent,  dated  the  Sid  of 

distinction,  bj 

the  names  of  July  1858,  and  certain  deeds  therein  specified,  by  which  it  appeared 

their    respec" 

tiTe ^owners  at  that  the  estate  of  Gnrramoie,  of  which  Mrs.  Kelly  was  in  posseaaioa 

the  rtime  of 

partition.   R.    at  the  date  of  her  will,  had  been  formerly  held  in  undivided  portioao^ 

o.  was  the  re- 

sidnarydeTisoe  with  the  estate  of  Curramore,  purchased  by  her  after  the  date  of  hn 

of   S     K  — 

HeUfihat  on-  ^'^^^^  ^^^  ^^^  ^^^'^^  ^^  ^^n  a  writ  of  partitioD,  and  judgmenl 

^.,^^1  ^26,     ^^^7  entered  thereon  in   1780 ;  that  Mrs.  Kelly's  late  buaband, 

ii.8&24»the 

lands  snbseqnentlT  purchased  passed  to  G.  S.,  the  specific  derisee  of  C,  and  not  to 

the  retidiiaffy  deyisee. 
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under  whom  she  daimed,  had  purchased  the  lands  of  Ciirramorei  of  M.  T.  1668. 
which  she  was  seised  at  the  date  of  her  will,  many  years  previoas 
to  his  own  death.    A  demand  of  possession  was  also  proved. 

The  plaintiff  called  upon  the  learned  Judge  to  direct  a  verdict 
for  him,  upon  the  ground  that  the  testatrix  had  died  seised  of  the 
lands  of  Curramore,  the  subject  of  the  ejectment.  His  Lordship 
signified  his  assent  to  the  view  put  forward  by  the  plaintiff's 
Counsel,  on  the  ground  that  the  will  was  to  speak  from  the 
day  of  the  death  of  the  testatrix,  and  that  no  contrary  intention 
appeared  in  the  will;  but  permitted  the  defendant  to  give  in 
evidence,  subject  to  objection,  the  banker^s  draft  given  by  Mrs. 
Kelly  in  payment  of  the  purchase-money  in  the  InenmbcMd  Estates 
Court,  and  some  other  documents,  by  which  it  appeared  that  the 
testatrix  caUed  and  treated  the  estate  she  had  so  purchased  as  Cur- 
ramore  (Carter)  as  distinguished  from  the  other  portion  known  as 
Curramore  (Bingham). 

On  the  part  of  the  defendant.  Counsel  called  on  the  learned 
Judge  to  tell  the  jury  that  the  Curramore  acquired  subsequently 
to  the  will  did  not  pass  by  it;  that  a  new  subject-matter  was 
acquired,  and  not  a  change  in  the  interest  of  a  former ;  that  as  to  the^ 
description  of  the  property,  the  will  spoke  as  from  its  date ;  but  as 
to  the  devise  of  the  property  so  described,  it  spoke  from  the  death ; 
that,  in  another  view,  there  was  a  latent  ambiguity,  and,  therefore, 
there  was  a  question  for  the  jury,  as  the  testatrix  treated  the  sub- 
sequently acquired  property  as  a  distinct  denomination,  and  so 
oonaidered  it.  His  Lordship,  however,  directed  the  jury  to  find 
for  the  plaintiff,  reserving  liberty  to  the  defendant,  if  the  Court 
above  should  be  of  opinion  that  his  direction  was  wrong  in  any 
particular,  and  upon  any  objection  that  might  be  made  against  it, 
to  move  to  change  the  verdict,  and  also,  with  power  at  any  stage 
of  the  proceedings  to  put  the  question  on  the  record. 


Wesiy  on  the  3rd  of  November,  obtained  a  conditional  order  to 
set  aside  the  verdict,  and  to  enter  a  verdict  for  defendant,  on  the 
ground  of  misdirection,  pursuant  to  leave  reserved. 
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M.  T.  1858.       Robinton  and  Lawsan^  now  showed  caase,  on  behalf  of  the 
*•   — >-  ■'     plaintiff,  against  making  absolute  the  conditional  order. 

STBBVBNS 
V. 


Lynch  and  West  (witb  whom  was  P.  W.  Brady%  contra,  argued, 
Nov,  19.       on  behalf  of  the  defendant,  in  support  of  the  making  the  conditional 
order  absolute. 

The  following  cases  were  cited :  Doe  d.  Yarke  ▼•  Walker  (a) ; 
Emus  V.  Smith  (b) ;  Cole  t.  Seoii  (e) ;  Laefy  LangdcUe  v. 
Briggs  (d)  ;  Goodtad  v.  BumeU  (e)  ;  Webb  ▼.  Byng  (f)  ;  Bullock 
▼.  Bennett  {g)  ;  Douglas  v.  Douglas  (A)  ;  Ainib  v.  Thomion  (t)  ; 
1 1  Jarman  Conveganeing^  by  Sweety  p.  459>  n.  a  ;  1  Jarman  on 
Wills,  pp.  270-1. 

Cur.  ad.  vult. 


MOHAHAN,  C.  J. 

Dec.  2.  This  was  an  ejectment  on  the  title,  tried  at  the  last  Roscommon 

Assizes,  before  my  Brother  Kboqh,  and  brought  by  the  plaintiff  Stre* 
Tens,  to  recover  possession  of  the  lands  of  Curramore,  in  that  county, 
from  the  defendant  Bayley.  It  appeared,  partly  by  the  admission 
of  the  parties,  and  partly  by  the  evidence  at  the  trial,  that  previous 
to  the  year  1780,  a  certain  denomination  or  tovmland  called 
Curramore  was  the  fee-simple  property  of  two  persons  named 
Bingham  and  Carter ;  and  in  the  year  1780,  a  partition  was  made 
between  them-— one  part  of  the  lands  having  been  apportioned 
and  conveyed  in  severalty  to  Bingham,  the  other  to  Carter.  A 
map  was  given  in  evidence,  showing  the  property  to  have  been 
circumstanced  as  I  have  stated.  It  further  appeared  that,  after 
that  partition,  in  December  1792,  the  late  Mr.  Edmond  Kelly 
purchased  the  portion  of  those  lands  which  had  been  allotted  to 

(a)  12  M.  &  W.  591.  (6)  2  De  G.  ft  Sm.  723. 

(e)  1  M*N.  &  6.  5ia 

(<0  2  Sm.  ft  Oif.  246;  S.  C,  26  Law  Jour.,  N.  S.,  Chan.,  489. 

(e)  1  K.  ft  J.  841.  (^)  1  K.  ft  J.  580. 

(g)  7  De  G.,  M<N.  ft  G.,  283.  (A)  1  Kay.  400. 

(0  11  Hare,  176. 
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the  BiDgham  family,  and  same  were  conveyed  to  him   by  the  M.  T.  1858. 

description  of  Cuiramore  Bingham  ;  that  after  the  death  of  Edmond 

Kelly,  which  took  place  several  years  since,  Sarah  Kelly,  his  widow, 

under  his  will  became  entitled  to  the  whole  of  his  landed  property, 

including  the   portion  of  the  lands  of  Curramore,  so  purchased 

from   the  Bingham  family ;  and  in  that  state  of  facts  she  made 

her  will,  dated  the  7th  of  August  1854,  by  which  she  disposed 

of  several  distinct  properties  to  different  persons,  and,  among  others, 

she  left  to  the  plaintiff  Strevens  three  several  denominations  of 

land,  in  the  following  words : — **  I  give,  devise  and  bequeath  to 

**  the  said  George  Strevens  the  younger,  and  to  his  heirs  and  assigns 

**  for  ever,  the  lands  of  Curramore,  Carricknagott  and  Cuareaghela- 

'^  her,  in  the  county  of  Roscommon,  with  their  subdenominations ; 

''and   all  my  estate,  right,   title  and  interest  therein  or  there- 

'*to,  &c.,  &c.,  for  his  and  their  own  use  and  behoof  for  ever/' 

There  are  several  other  specific  devises  of  other  denominations 
of  land  in  the  will,  and  a  residuary  clause  in  these  words : — "  And 
'*I  do  hereby  give,  devise  and  bequeath  all  the  rest,  residue 
''and  remainder  of  my  property,  of  every  kind  and  description 
"  whatsoever,  real,  freehold,  leasehold,  chattel  or  personal,  to  my 
"nephew  Robert  Preston  Bayley,  his  heirs,  executors,  adminis- 
"  trators  and  assigns,  for  his  and  their  own  absolute  use  and 
"  benefit  for  ever." 

We  have  looked  at  the  other  portions  of  the  will,  but  they  do 
not  appear  to  us  in  any  way  to  affect  the  construction  of  the 
principal  clause  in  relation  to  this  property.  It  appears  that,  after 
the  making  of  her  will,  Mrs.  Kelly,  who  was,  as  I  have  stated, 
in  possession  of  one  portion  of  these  lands,  purchased  the  other 
portion,  that  is,  the  Carter  portion,  in  the  Incumbered  Estates, 
and  same  were  conveyed  to  her  by  the  description  of  "  The  lands 
of  Curramore;"  but  by  the  map  attached  to  that  conveyance, 
it  appears  that  this  purchase  related  only  to  Carter's  portion  of 
these  lands.  The  testatrix  subsequently,  on  the  8th  of  April  1856, 
died  seised  of  both  portions  of  those  lands ;  and  the  present  dispute 
is,  whether  both  these  portions  of  land  passed  under  the  specific 
devise  in  the  first  portion  of  the  will  to  Strevens  the  plaintiff,  or 
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M.  T.  1858.  whether  the  part  purchafled  by  Mrs.  Eellj  since  the  exeeiitMm  of 
Commominttu. 

her  will  passed  to  the  defendant,  Mr.  Bayley,  under  the  reddnary 

clause? 
BATLS7.  No  farther  evidence  of  any  description  appears  to  have  been 

given  at  the  trial)  with  the  exception  of  certain  cheques  drawn  by 
Mrs.  Kelly  for  the  purchase-money  of  the  lands,  and  by  an  indorse- 
ment or  memorandum  on  which  she  describes  them  as  drawn  for  the 
payment  of  the  purchase-money  of  Curramore  (Carter).  These 
documents  were  tendered  in  eridence  by  the  defendant,  and  objected 
to  by  plaintiff's  Counsel  as  inadmissible*  The  ruling  which  my 
Brother  Ksooh  made  was,  that  he  would  reserve  the  question  for 
this  Court  as  to  whether  they  were  properly  receiveable  in  evidence? 
If  the  Court  should  be  of  opinion  that  they  ought  not  to  have  been 
received,  that  they  should  be  considered  as  haying  been  rejected, 
and  that  the  case  should  be  considered  without  reference  thereto ; 
but  that,  if  they  were  property  receiveable  in  evidence,  that  they 
should  be  considered  as  haying  been  so  received.  We  see  no  objec- 
tion to  their  reception.  Taking  them  and  the  conyeyance  together, 
it  appears  that  the  lands  were  conveyed  to  Mrs.  Kelly  as  Curra- 
more ;  she  paid  for  them  as  Curramore  Carter. 

The  question  now  is,  whether  those  lands,  so  purchased  by  Mis. 
Kelly  after  the  execution  of  her  will,  passed  by  the  devise  to 
the  plaintiff  Strevens?  There  can  be  no  doubt,  if  they  did  not 
pass  to  him  by  the  specific  devise,  they  did  so  to  the  defendant  under 
the  residuary  devise.  This  question  arises  on  the  recent  Wills  Act, 
the  1  Ftc.,  c.  26.  The  two  sections  of  that  statute  which  govern  the 
present  question  are  the  drd  and  24th.  The  3rd  section  declares 
that  the  power  of  disposition  shall  apply  "  to  such  of  the  same 
'*  estates,  interests  and  rights  respectively,  and  other  real  and 
**  personal  estate,  as  the  testator  may  be  entitled  to  at  the  time 
*<of  his  death,  notwithstanding  that  he  may  become  entitled  to 
*'  the  same  subsequently  to  the  execution  of  his  wilL"  The  24th 
section  provides — "That  every  will  shall  be  construed  with  xe- 
^ference  to  the  real  estate  and  personal  estate  comprised  in  if, 
"  to  speak  and  take  effect  as  if  it  had  been  executed  iDHaediately 
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"before  the  death  of  the  testator,  unless  a  oontrarj  intention  shall  M.  T.  1858. 
^'appear  by  the  wiu* 

Some  question  has  arisen  as  to  what  is  the  meaning  of  these 
words,  ''with  reference  to  the  real  and  personal  estate  comprised 
in  it."  We  think  that  in  La^  Langdale  v.  Sriggs{a\  Lord 
Justice  Turner  gives  the  true  interpretation.  He  there  says :-~ 
*'  The  words  of  the  section,  which  I  have  already  read,  and  which 
''require  a  little  observation,  are,  'That  every  will  shall  be  con- 
"  strued  with  reference  to  the  real  and  personal  estate  comprised  in 
"it,  to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
"before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
"  appear  by  the  will.'  The  first  question  is,  what  is  the  meaning  of  the 
"  words, '  with  reference  to  the  real  and  personal  estate  comprised  in 
"it?'  The  strict  and  literal  meaning  of  these  words,  standing  by 
"themselves,  would  perhaps  be  with  reference  to  the  real  and 
"  personal  estate  then  actually  comprised  in  the  will ;  but  it  is  plain 
"  that  this  was  not  the  intention  of  the  Legislature,  for  the  context 
"shows  that  the  enactment  had  reference  to  property  not  then 
"  actually  comprised  in  the  will.  No  doubt  that,  if  the  meaning 
"  of  this  clause  were  to  refer  only  to  property  comprised  in  the  will, 
"  the  clause  would  have  no  operation  at  all.  This  meaning,  then, 
"  being  excluded,  is  there  no  other  meaning  which  can  be  attached 
"  to  the  words,  without  any  violence  to  them  ?  I  think  there  is, 
**  and  that  the  true  meaning  of  the  words  is,  'so  far  as  the  will 
"  comprises  dispositions  of  real  and  personal  estate,  a  meaning  which 
"it  is  to  be  observed  falls  within  the  context,  that  to  this  extent 
''the  will  is  to  speak  and  take  effect  as  if  executed  immediately 
*'  before  the  death."  This  is  illustrated  by  the  case  of  BuUoek  v. 
Bennett  {h\  wherein  a  distinction  is  taken  between  the  objects  of 
the  testator^s  bounty  and  the  real  and  personal  estate,  which  is 
Intended  to  be  taken  by  those  objects.  The  facts  of  that  case  weie^ 
the  testator  had  a  daughter,  who,  at  the  date  of  the  will,  was  a 
widow,  having  been  twice  married.  By  his  will,  dated  after  the 
WiUs  Act,  the  testator  left  a  sum  of  stock,  upcn  trust  to  pay  the 

(a)  26  Law  Jonr.,  1^.  S.,  Chan.,  489;  S.  C,  2  Sm.  ft  Gif.  246. 

(6)  7  De  G.,  M*N.  &  Gor.  288. 
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M.  T.  1858.  income  to  her  for  her  life,  or  until  her  marriage,  and,  after  her  decease 

or  her  marriage,  whichever  should  first  happen,  upon  trust  for  her 
children  hy  both  her  late  husbands.  After  the  date  of  the  will,  the 
daughter  married  a  third  time,  with  the  knowledge  and  approbation 
of  the  testator,  who  died  without  republishing  his  wilL  The  questicm 
then  arose  as  to  whether  the  daughter  took  any  interest  under  the 
will.  Yice-Cbancellor  Wood  held  that  the  clause  in  the  will  was 
to  be  read  in  relation  to  her,  as  if  it  provided  for  the  occurrence 
of  the  event  after  the  testator's  own  death,  and  that  her  marriage  in 
his  lifetime  did  not  disentitle  her  to  the  property.  On  appeal.  Lord 
Justice  Turner  held  that  it  was  not  so,  but  that  she  took  nothing 
under  the  will,  and  that  that  instrument  spoke  from  the  testator's 
death  only,  as  to  the  property  comprised  therein,  and  not  as  to  the 
circumstances  under  which  the  devisees  were  to  take  the  proper^. 
One  of  the  first  cases  which  arose  shortly  after  the  passing  of  the 
Act  is  a  very  strong  authority  to  show  that  the  operation  of  the 
Act  is  not  confined  to  general  residuary  devises,  but  that  same  also 
applies  to  specific  devises.  The  case  to  which  I  refer  is  Doe  ▼• 
Walker  (a) ;  in  which  the  testator,  by  will  dated  the  20th  of  February 
1837,  before  the  Act  came  into  operation,  devised  all  his  lands^ 
messuages,  &c.,  which  he  was  seised  of  or  entitled  to,  in  possession, 
reversion,  remainder  or  expectancy,  in  the  parish  or  lordship  of 
Great  Bowden,  to  certain  trustees,  upon  certain  trusts  therein  par- 
ticularly mentioned.  By  other  clauses  in  the  will  he  devised  other 
property  to  the  same  trustees  for  different  uses.  On  the  20th  of 
February  1888,  being  after  the  Wills  Act  came  into  operation, 
testator  made  and  published  a  codicil  to  his  said  will,  by  which  he 
recited  at  length  the  devise  of  the  lands  in  Great  Bowden  and 
the  other  devises,  and  his  intention  to  appoint  an  additional  trustee. 
He  devised  all  the  said  lands  by  name  to  the  new  trustee,  as  if 
he  had  been  in  said  will  a  trustee  jointly  vnth  the  others,  and  in 
all  other  respects  he  ratified  and  confirmed  his  said  wilL  This  was 
certainly  a  case  of  great  peculiarity  and  some  difficulty.  The 
question  was,  whether  some  parcels  of  lands  in  Great  Bowden, 
purchased  by  the  testator  after  the  date  of  the  oodiei],  passed,  wttk 

(a)  12  M.  &  W.  501. 
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tibe  otker  iaads  io  Great  Bowden,  of  which  testator  wag  seised  whea  M.  T.  1856. 
making  his  will.  As  against  this  constrnctioBy  it  was  argued  with  ^^  ^  •  * 
great  force  that,  by  the  codicil,  testator  icrtended  jMthiog  to  pass 
except  what  had  been  deyised  by  the  will.  The  Court,  however, 
held  that  the  effect  of  the  codicil,  paiticularij  the  part  confirming 
the  will  in  all  other  respects,  was  to  make  the  will  speak  as  if  then 
executed ;  and  thus  reduced  the  question  to  this,  what  b  the  effaot, 
since  the  Wills  Act,  of  a  devise  of  dl  one's  lands  in  a  particular 
localitj  ?  and  the  Court  held  the  efiect  to  be  to  psss  subsequentlj 
acquired  lands  in  that  localitj,  there  bdog  noting  on  the  face 
of  the  will  to  riiow  a  different  intent,  though  it  was  equally  true 
that  there  was  nothing  in  the  will  itself  to  show  an  intent  on  the 
part  of  the  testator  that  subsequently  acquired  lands  should  pass. 
The  case  of  CoU  y.  Seott  (a)  was  for  some  time  thought  to  have 
been  not  quite  consistent  with  Doe  ▼•  Walker^  There  the  terms  of 
the  devise  were,  "all  the  freehold,  copyhold  and  leasehold  estates 
whereof  I  am  now  seised  or  possessed,  in  any  manner  howsoever.** 
The  testator  afterwards  acquired  other  property,  and  thus  ikm 
question  fUN»e,  whether  the  subsequently  acquired  property  passed 
by  the  devise  ?  The  case  was  first  before  Vice-Chancellor  Shadwell, 
and  afterwards  on  appeal  before  Lord  Cottenham,  both  of  whom 
were  of  opinion  that  afler  acquired  property  did  not  pass.  The  judg* 
ment  of  the  Lord  Chancellor  turned  in  a  great  degree  upon  the  word 
**  now/*  he  being  of  opinion  that  the  words  "  whereof  I  am  now  seised** 
were  equivalent  to  the  expression  "  whereof  I  am  seised  on  the  day 
of  making  this  will,'*  namely  <Aie  29th  of  April  1843.  The  Lord 
Chancellor,  however,  in  his  judgment,  refers  to  the  foot  that,  in 
another  clause  in  the  will,  testator  disposes  of  leasehold  property 
whereof  he  was  then  or  should  at  the  time  of  his  death  be  possessed, 
thereby  affording  evidence  of  his  intention  that,  by  the  other  clauses 
in  his  will,  alter  acquired  property  should  not  pass.  In  the  sub- 
sequent case  of  Latfy  Langdale  v.  Briggs^  one  at  least  of  the  Lords 
Justices  seems  not  to  approve  of  the  distinction  between  the  words 
''all  My  lands**  and  ^all  the  lands  whereof  I  am  now  seised,** 
though  another  of  their  Lordships  seems  to  think  he  can  perceive 

(a)  1  M*N.  ft  Gor.  518. 
VOL.  8.  53  L 
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CommonPleas,         .       .         ,      ,,        ,    ^         /.  ai_  -n 

.^ .      referruis  to  the  date  ot  the  will. 
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We  need  not,  however,  follow  this  inquiry  further,  for  that  case 
was  deci<led,  wliether  rightly  or  not,  upon  the  principle  that  the 
intention  of  the  testator  was  supposed  to  be  apparent  on  the  face  of 
the  will,  that  the  disposition  should  not  apply  to  after  acquired  pro- 
perty, and  therefore  within  the  express  exception  contained  in  the 
Act.  I  may  also  refer  to  a  case,  not  yet  I  believe  reported,  In  re 
Farter's  Estate  (a),  in  this  Court,  from  the  Incumbered  Estates 
Court.  The  circumstances  of  that  case  were  rather  peculiar  and 
complicated.  In  the  earlier  part  of  the  will,  there  was  a  specific 
derise  of  all  the  testator's  real  estates  in  Limerick  and  Tipperary, 
excepting  those  vested  in  him  as  trustee  or  mortgagee.  In  a  sub- 
sequent part  of  the  will,  there  was  a  disposition  of  the  money  due 
to  testator  on  a  certain  mortgage  he  had,  affecting  the  property  of 
his  nephew  in  the  county  of  Limerick  ;  and,  by  a  subsequent  clause, 
he  directed  that  any  subsequent  acquired  property  he  might  die 
seised  of  should  be  a  portion  of  the  primary  fund  for  the  payment  of 
his  legacies.  At  the  date  of  his  will  he  was  declared  the  purchaser 
of  the  mortgaged  lands  in  the  Incumbered  Estates  Court.  The  lands 
were  afterwards  conveyed  to  him,  and  then  the  will  was  republished 
by  a  codicil ;  still  we  thought  that,  upon  the  whole,  the  mortgaged 
lands  which  were  so  purchased  did  not  pass  by  the  specific  devise, 
inasmuch  as  we  thought  that  we  found  an  expressed  intention  that 
same  should  not  pass  to  the  specific  but  to  the  residuary  legatee ; 
80  that,  in  that  case,  we  did  not  depart  from  the  construction  which 
the  words  of  the  Wills  Act  have  received  in  other  cases.  So  far 
as  the  cases  go,  there  can  be  no  doubt  that  subsequently  acquired 
property  will  pass,  though  the  terms  of  the  will  should  amount  to 
a  specific  devise,  which,  even  in  the  case  of  personal  estate,  would 
not,  before  the  passing  of  the  Act,  have  passed  after  acquired 
property. 

Longdate  v.  Briggt  is  also  an  authority  for  that;  for  in  that 
case  the  specific  devise  consisted  not  only  of  freehold  but  also  of 
leasehold  property,  and  was  held  to  include  leasehold  property,  the 
right  to  which  the  testator  in  fact  acquired  shortly  previous  to  his 

(a)  Ante,  p.  970. 
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death,  as  the  Dext-of-kin  of  a  testator,  though  he  had  not  acquired  M.  T.  1858. 

possession  of  It,   and  his  right  to  it  was  not  established  in   his      « — ^, >  ' 

lifetime,  as  the  same  depended  on  the  construction  of  a  very  doubt- 
ful wiU. 

The  Act  applies  both  to  real  and  personal  property,  and  therefore 
cases,  though  relating  to  personalty,  may  be  authorities  bearing 
upon  the  construction  of  the  Act  The  case  of  Goodiad  v.  Bur- 
neti  (a)  is  a  strong  one.  There  the  testatrix,  at  the  time  of  making 
her  will,  had  £3000  in  £3^  per  cent,  stock,  and  other  property  to 
a  considerable  amount.  She  gave  '*  my  new  £3^  per  cent,  annuities" 
upon  certain  trusts,  and  gaye  the  remainder  of  her  property  to  a 
different  person  as  her  residuary  legatee.  The  testatrix,  after  the 
date  of  her  will,  sold  out  a  portion  of  her  other  securities,  and 
invested  the  produce  in  the  purchase  of  £3^  per  cents.,  of  which, 
at  the  time  of  her  death,  she  had  to  the  amount  of  £17,010;  and 
a  question  arose  between  the  specific  and  residuary  legatees,  regard- 
ing the  stock  subsequently  purchased. 

The  case  was  argued  at  considerable  length,  and  all  the  previous 
cases  referred  to.  It  was  admitted  in  that  case  that,  if  it  had 
occurred  before  the  Wills  Act,  the  words  were  such  as  would  have 
rendered  it  a  specific  bequest  of  the  stock  that  the  testatrix  pos- 
sessed at  the  date  of  her  will,  and  would  not  pass  what  she  subse- 
quently acquired ;  and  the  Yice-Chancellor  was  very  much  pressed 
with  the  argument  that  there  was  nothing  on  the  face  of  the  will  or 
in  the  circumstances  of  the  case  to  show  any  intention  on  the  part  of 
the  testatrix  that  the  position  of  the  legatees  should  be  so  changed 
in  relation  to  the  amount  of  their  respective  legacies.  The  Vice- 
chancellor,  however,  held  that  it  was  not  incumbent  on  the  specific 
legatee  to  show  any  intention  that  the  after  acquired  stock  should 
pass — ^that  it  might  have  been  quite  true  that  the  testatrix  had  no 
intention  on  die  subject  at  the  time  of  her  will — not  then  contem- 
plating the  acquisition  of  further  stock  of  that  description ;  but  that, 
irrespective  of  such  intention  on  the  part  of  the  testatrix,  the  Act 
expressly  made  the  rule  apply  to  after  acquired  property  answering 
the  description  of  the  specific  bequest,  unless  the  party  opposing 


(a)  1  Kay  &  J.  341. 
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M.  T.  1S58.  such  eonfltroetion  was  able  to  show  a  c<mtniT  istei^  mi  the  Hve 
CmmumP/m*. 
^— -V— ^  *  of  the  wilL    That  certaioly  is  a  Ytrj  stsong  ease-^Teiy  diflenat 

y^  is  its  fkcts,  but  perhaps  not  in  {Mrinctple,  from  the  one  now  belere  w. 

BAXLxr.  In  Mr.  Jarman's  book  on  TFt^,  pp.  270-71,  this  sabject  is  dis- 

cossed  with  eonsideraUe  nioetj.     He  sajs  ^— **  The  appUcatioo  of 

*Uhe  new  principle  of  construction  to  specific  bequests^  hewerer,  n 

'*  attended  with  more  difficaltj,  and  will^  in  all  probability  give  rke 

**  to  mnch  controrersy  and  litigation,  before  its  precise  limits  ssd 

**  effects  are  fully  established.     Suppose  that  a  testator^  haTiog  s 

*'hotBe  in  Ghrosvenor-square,  beqneaiths  it  by  the  deserifiion  of  bb 

*^  messuage  in  sudi  square,  and  afterwards  sells  the  property,  ssd 

"pnrehases  another  house  in  the  same  square,  of  whieh  he  is  pos^ 

**  sessed  at  his  decease,  the  bequest  might  seem  to  comprise  the  new 

"acquisition,  by  foree  of  the  enaetment  which  makes  the  will  speik 

'*firom  the  death}  but  this  will  depend  upon  whieh  of  the  two  con* 

**  structions,  that  may  be  put  upon  the  24th  section,  is  to  be  oomi- 

"  dered  as  the  correct  one,  namely,  whether  we  are  first  to  trsasftr 

"the  date  of  the  will  to  the  day  of  the  death,  and  then  see  what 

"property  the  words  refer  to ?  or  whether,  on  the  contrary,  we  tre 

"fissi  to  see  what  property  the  words  refer  to  (remembering  thsk 

"  words  of  general  deseriptioa  indiide  in  themsdres  aflter  aoquiied 

"property^  and  then  transfer  the  will  to  the  date  of  the  death?   I( 

"is  obvious  that  the  first  construction  makes  the  words  inchide  not 

"only  a  different  interest  in  the  same  subject,  but  also  a  different 

"subject  answering  the  same  description;  while  the  latter  mskei 

"the  words  include  only  a  different  interest  in  the  same  subject. 

"  The  latter,  it  is  conceived,  is  the  true  ruW    He  then  refers  to 

several  cases,  upon  the  result  of  which  hs  comes  to  the  coneluiiott 

that  the  true  construction  ci  this  Act  of  Parliament  is,  to  amend  the 

description  of  the  subject-matter  as  ezistuig  at  the  testator^s  destk, 

so  as  to  include  any  new  interest  in  the  same  subject-matter.    In 

order  to  apply  this  rule,  as  also  that  to  be  deduced  from  the  cases  to 

which  I  have  referred,  we  must  ascertain  what  is  the  sobjeet-mstter 

of  the  devise.    The  answer  given  by  the  will  is,  the  lands  of  Car* 

ramore.    The  next  thing  to  be  considered  is,  what  were  the  Isadi 

of  Curramore  at  the  time  of  the  making  of  this  will?    They  were, 
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in  the  present  case,  an  entire  townland  of  Beyer&l  kiMdil^  acres.  M.  T.  ISS9. 

Sncn  they  were  previous  to  1780,  being  then  m  the  possession  and     ' ^ 

the  property  of  a  single  owner.    After  that  period,  they  got  inte  ^^ 

the  possession  of  two  separate  owners  ;  but  still  the  townland  or     batlby^ 

denomination  of    Gurramore    comprised    both    portions— -that    of 

Carter  and  of  Bingham.    I  do  not  of  course  mean  to  say  that  the 

whole  would  have  passed  by  Mrs.  Kelly's  will,  provided  she  had 

died  seised  only  of  a  part ;  but  the  fact  of  the  estate  not  passing 

in  that  ease  would  not  have  arisen  from  the  want  of  i^  words  to 

describe  the  entire,   but  from  the  fact  of  the  testatrix'*  interest 

not  extending  to  the  entire  subject  of  the  devise,  but  ei»ly  to  a 

part.    If,  instead  of  being  entitled  to  a  several  portion  of  these 

lands,  she  had  been,  at  the  time  of  making  her  will,  tenant  in 

common  with  the  owners  of  Carter's  moiety,  and  therefore  entitled 

to  an  undivided  moiety  of  the  lands,  and  that  by  her  will  she  had 

devised  not  her  moiety  only  of  a  particular  portion  of  the  lands, 

by  words  eooflned  to  the  moiety,   but  the  lands  of  Curramore 

generally,  what  estate  would  have  passed?    Nothing,  at  the  time 

of  the  making  of  the  will,  but  the  undivided  moiety,  inasmuch  as 

that  was  all  she  had  power  over ;  but,  in  case  she  had  subsequently 

become  the*  owner  of  the  other  moiety,  by  purchase  or  devise,  even 

though  that  devise  had  been  unknown  to  her,  as  shown  by  decided 

cases,  can  it  be  doubted  that  the  whole  would  pass  ?    In  this  case, 

the  subject-matter  of  the  devise  is  one  entire  thing,  the  lands  of 

Cnrramore.    If,  after  the  testatrix  had  acquired  that  part  purchased 

by  her  in  the  Incumbered  Estates  Court,  she  had  wished  to  make 

her  will,  and  thereby  dispose  of  both  portions,  may  I  ask  what  more 

ai^ropriate  description  could  she  use  than  the  "lands  of  Curra- 

more  ?  ^  And  though  it  may  be  quite  true,  that  when  she  made  her 

will  she  did  not  contemplate  purehasing  Carter^s  portion  of  these 

lands,  and  therefore  formed  no  intenliony  one  way  or  the  other,  in 

relation  thereto,  what  right  have  we  to  speculate  as  to  what  her 

intentions  may  have  been  after  her  purchase  ?  what  right  have  we  to 

speculate  that  she  may  not  have  known  or  have  been  advised  after 

the  pur^ase,  as  to  the  legal  effect  of  her  previous  will  ? 

TVe  have  been  referred,  by  the  Counsel  for  the  defendant,  to  the 
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M.  T.  1858.  case  of  Webb  y.  B^fng  (a).  It  occurs  to  us  that  that  case,  though  the 

CommonPleat.    ... 
< . '      decision  m  it  was  against  the  claim  of  the  specific  devisee,  is,  when 

STRE VERB 

^^  carefully  considered,  rather  an  authority  in  favour  of  the  plaintiff. 

BATLET.      The  testatrix  in  that  case  devised  the  Quendon  Hall  estate,  in  the 

county  of  Essex.     It  appeared  that  the  testatrix  had  a  mansion  and 

* 

demesne,  called  *'  Quendon  Hall ; "  but  there  was  no  such  name  or 
denomination  as  the  '*  Quendon  Hall  estate."    It  appeared,  however, 
that  the  testatrix  was  possessed  of  some  farms  adjoining  her  demesne 
and  residence,  which,  though  having  distinct  names  of  their  own, 
the  specific  devisee  claimed  under  the  description  of  *'  my  Quendon 
Hall  estates ; "  and  evidence  was  received  to  show  that  the  testatrix, 
in  her  lifetime,  and  up  to  a  period  very  shortly  previous  to  the 
making  of  her  will,  was  in  the  habit  of  calling  and  treating,  in 
accounts  and  otherwise,  those  farms  as  part  of  her  Quendon  Hall 
estate ;  and,  on  this  evidence,  it  was  held  that  these  farms  passed  by 
this  description,  though,  properly  and  strictly  speaking,  their  name 
was  not  Quendon  Hall.    It  further  appeared  that,  shortly  previona 
to  the  death  of  the  testatrix,  and  after  the  making  of  her  will,  she 
had  purchased  some  other  small  farms,  intermixed  with  and  adjoin- 
ing Quendon  HalL     These  the  specific  devisee  also  claimed;  bat 
bis  claim  was  disallowed,  expressly  on  the  ground  that  Quendon 
Hall  was  not  the  name  of  the  farms  so  purchased,  and  that  there  was 
no  evidence  of  the  testatrix,  since  she  acquired  them,  having  called 
and  treated  them  as  such ;  the  fact  being  that  she  had  not  held  them 
sufficiently  long  to  have  done  so.     How  can  it  be  collected  from  this 
case  that  the  result  would  not  have  been  different,  if  the  Quendon 
Hall  estate  was  a  known  denomination,  and  that  the  subsequently 
purchased  lands  were  portion  of  that  known  denomination?    It 
appears  to  me  clear,  from  the  perusal  of  that  case,  that,  if  the 
facts  were  such  as  they  are  in  the  case  before  us,  the  result  would 
have  been  different.    To  conclude,   therefore,  this  rather  tedious 
judgment,  we  find  that,  at  the  date  of  the  will  in  question,  the 
'Hands  of  Curramore"   was  the  proper   name  and  description  of 
the  entire  townland,  consisting  of  two  divisions.     We  find  that,  at 
the  death  of  the  testatrix,  she  was  seised  of  that  which  is  properly 

(a)  IK.&J.  560. 
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described  as  '<  Curramore ; "  and  though,  at  the  date  of  the  will,  M.  T.  1858. 
8he  was  seised  only  of  one  division  of  these  lands,  we  must  give 
effect  to  the  express  enactment  of  the  24th  section  of  the  Wills  Act, 
by  holding  that  the  entire  passed  to  the  plaintiff,  there  being  nothing 
whatsoever  in  the  will  showing  a  contrary  intention  on  the  part  of 
the  testatrix.  It  will  be  observed  that  I  have  altogether  refrained 
from  stating  what  our  decision  would  have  been  in  case  the  subse- 
quently acquired  lands,  though  of  the  same  name  as  that  in  the 
possession  of  the  testatrix  when  making  her  will,  were  altogether 
separate  and  unconnected ;  as,  for  instance,  if  Mrs.  Kelly,  at  the 
date  of  this  will,  was  seised  of  one  townland,  Curramore,  and 
afterwards  purchased  another  townland,  of  the  same  name,  in  a 
different  part  of  the  country,  in  no  way  connected  with  the  former, 
and  that  the  will,  as  in  the  present  case,  contained  a  devise  of  the 
"  lands  of  Curramore."  I  may,  however,  perhaps  take  leave  to  say 
that,  when  such  a  case  shall  arise,  it  may  be  found  that  the  prin- 
ciple on  which  we  decide  the  present  case  will  be  found  not  to  apply 
to  such  a  case  as  I  have  supposed,  and  will  be  found  to  differ  alto- 
gether from  that  involved  in  the  cases  suggested  by  Mr.  Jarman^  and 
that  put  by  the  learned  Counsel  for  the  defendant,  in  his  argument, 
of  a  devise  of  "  my  house  in  Merrion-square,"  having  one  at  the  date 
of  the  will,  and  afterwards  acquiring  another ;  and  perhaps  to  differ 
also  from  the  case  of  a  devise  of  the  townland  of  Curramore,  the 
testator  having  one  of  that  name  at  the  date  of  the  will,  and  after- 
wards acquiring  another  and  distinct  townland  of  the  same  name- 
Without,  in  the  slightest  degree,  interfering  with  the  decision  we 
have  made  in  the  case  now  before  us,  it  may  be  held,  in  the  case 
I  have  supposed,  that  a  devise  of  '*  my  house  in  Merrion-square," 
or  *^  the  townland  of  Curramore,"  can  apply  only  to  one  house  and 
one  townland ;  and  therefore,  to  prevent  its  being  void  for  uncer- 
tainty, must  apply  only  to  the  house  or  townland  of  which  the  testator 
was  seised  at  the  date  of  his  will ;  but  such  a  case  has  no  application 
to  the  present,  in  which  the  words  used  are  the  proper  description 
of  both  subjects  of  the  devise.  The  cause  shown  must  therefore  be 
allowed  with  costs,  and  the  verdict  for  plaintiff  stand. 

Cause  shown  allowed,  with  costs. 
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E.  T.  1856. 


April  24. 


H0LMB8  V.  SMITH. 

(Appeal  from  the  Cottrt  of  Commom  Pleae,) 


In  an  action  This  w«0  aa  appeal  by  the  plaintiff,  ander  the  Common  Law  Ptt>- 

bj  an  adminU- 

tnttor,   for       cedure   Amendment  Act  1856,  8.41,  from  the  abaolute  order  in 

paid,  Ac,  and  fcivoar  of  the  defendant,  pronounced  by  the  Court  of  Common  Fleaa^ 

labour  don^by  ^°  ^^®  ^^^  ^^  November  last,  upon  a  motion  to  show  cause  against 

in^is'ufe^e'  ^^^  conditional  order  to  enter  up  a  verdict  for  the  defendaat,  pnr^ 

dTf^d  ^^L  ^^  ^^^^^  to  leave  reserved,  npon  the  issue  joined  upon  the  plea  of  the 

latter  pleaded,  Statute  of  Limitations.  The  pleadings  and  facts  are  already  rep<Mted 

the  caote    of  (7  Jr.  Com.  Law  Rep,^  461-4),   and  are  substantially  the  saaie 

action,    the 

Statnte  of  Li-  as  were  stated  by  way  of  special  ease  on  appeal.    The  qaestion 

miutions.  The  ^  ^  ^  -    a  . 

plamtiff,inan-  reserved  for  the  decision  of  the  Court  of  Appeal  was,  whether  or 

relied  upon  the  ^^  ^^  defendant  was  entitled  to  have  the  verdict  entered  for  him 

sage ofifl^tOT  ®^  ^^^  P^  ^  ^^®  Statute  of  Limitations  ?     The  point  noted  for 


aitomeT^T^  argument  was,  whether  the  letter  signed  by  ihe  defendant^  and 
^Udn^^^  bearing  date  the  8rd  day  of  December  1855,  was  a  sufficient  ae- 


▼eaiB  next  be.  knowledgment  to  take  the  case  out  of  the  Statnte  of  Limitatioaa  ? 
fore  action  ° 

brought : — 
"If  Mrs.  H. 

(the  plaintiff)        fFarr«fi  (with  whom  was  the  SoUeiiar'-Generat),  for  the  plain- 
can    proTe    I 
owed  her  kte  tiff  and  appellant,  contended  that  the  acknowledgment  contained 

hoflband    any  ,  »*  r» 

money  for       ^^  ^  letter  was  unconditional,  and  cited  Prance  v.  Sjfn^an  {m)i 

wise,  lam^I  Lidweii v.  Mason  (b) ;  H$yKnv.Ha9iing${e)\  Bewiej^w.Porier{d)i 

This  can  easily 

be  done,  brprodncing  the  receipts  for  the  amonnta  of  monej  he  had  of  mine  in  his 
hands."— £f«/c^,  ravening  the  judgment  of  the  Court  of  donmum  Pleas  (Cbavb* 
TOH,  J.,  dinatiemte)^  that  the  al^re  docoment  was  eyidence  of  snch  an  absolute 
promise  to  pay  as  woold  defeat  the  bar  of  the  Statute  of  Limitations,  inasmnch  as  a 
promise  to  aooonnt  necessarily  implied  a  promise  to  settle  the  account. 

(a)  1  Kay,  Chan.  R.,  678.  (6)  2  Exch.  Sep.,  N.  &,  906. 

(c)  Com.  Rep.  54.  (cQ  H.  &  J.  368. 

(e)  7  Kast,  274.  (/)  16  East,  420. 
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HamiUon  Smythe  and  J.  C.  Ltuwry^  contra,  for  the  defendant  E.  T.  1858. 
and  respondent,  contended  that  the  acknowledgment  was  upon  an 
nnfolfilled  condition.  They  cited  BaUman  v.  Pindar  {a)\  Poiier  y. 
Dawber{b)\  Smith  v.  Borne  (c);  Harden  v.  WiUiam8{d)\  Hart 
v.  Prendergasi  (e)  $  Hodges  v.  Graham  (f)  ;  ThomJton  y.  Illing* 
worth  (g) ;  Beeford  y.  Saundere  (A) ;  Yea  y.  Pouraher  (t). 


Warren  replied.* 


Lefrot,  G.  J. 

In  this  case  the  Court  is  of  opinion,  upon  the  question  reseryed^ 
namely,  whether  this  letter  is  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations,  that  it  is  sufficient  We  do  not  mean  to 
interfere  with,  or  to  affect  the  principle  to  be  collected  from,  the 
numerous  decisions  which  haye  been  cited  as  bearing  upon  this 
question.  It  may  not  be  possible  in  this  case,  as  in  many  others, 
where  a  long  bead  roll  of  authorities  has  been  brought  forward, 
to  say  that  they  all  exactly  tally  with  each  other.  What  the  Court 
has  to  do  is,  and  it  is  the  true  way  of  coming  at  a  right  decision, 
to  ascertain  what  is  the  principle  to  be  collected  from  the  cases, 
and  then  to  see  whether  the  particular  case  in  question  comes  within 
that  principle.  Now  the  principle  to  be  collected  from  the  cases 
is  4his,  that  if  the  new  promise  be  conditional,  the  condition  must  be 
shown  to  be  performed,  according  to  the  terms  of  it;  but  we  are 
not  to  add  to  the  condition  what  the  parties  haye  not  added  to  it, 
nor  are  we  to  withhold  from  the  construction  to  be  put  on  that 

(a)  3  Q.  B.  574.  (6)  6  Each.  839. 

(c)  18  Q.  B.  139. 

(<0  7  Bing.  163;  8.  C,  4  H.  ftP.  811. 

(0  14  M.  &  W.  141.  09  AL  &  Nap.  49. 

(p)  2B.ftC.824.  (A)2H.BL128. 

(0  2  Bur.  1099. 


*  The  SoUcUor-General  haying  been  absent  when  the  case  was  called  on,  the 
appeal  was  opened  by  Warren ;  and  when  the  Solicitor-General  rose  to  reply,  he 
was  stopped  by  the  Lord  Cnzsr  Justice,  upon  the  ground  that  the  mle  of 
practioe  in  this  Goort  requires  that  the  same  Counsel  who  opens  the  argument 
shall  also  reply ;  and  his  Lordship  called  on  Warren,  who  replied  aooordingly. 

TOL.  8.  54  L 
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£.  T.  1858.  condition  anything  to  be  collected  from  other  parts  of  the  instro- 

menty  calculated  to  show  the  meaning  and  intention  of  the  party. 
Now  having  regard  to  those  principles,  which  I  apprehend  cannot 
be  questioned,  let  us  read  this  letter,  and,  taking  every  part  of  it, 
one  part  casting  light  upon  another,  let  us  see  what  is  the  true 
construction  of  the  condition,  having  regard  also  to  what  appears 
to  have  been  admitted  in  all  the  cases,  namely,  that  it  is  sufficient 
if  there  be  an  acknowledgment  of  an  account  pending,  and  a  promise 
to  pay  the  balance  which  shall  appear  due  upon  foot  of  that  acooont, 
when  settled ;  for  the  very  words  of  the  promise,  in  one  of  these 
cases,  was  i  to  pay  what  should  appear  due  upon  the  settlemeot 
Those  cases  do  not  hold  that  such  is  a  condition  to  be  performed 
before  action  brought;  but  they  have  held  that  the  result  of  the 
settlement  referred  to  might  be  in  the  process  of  the  very  action, 
in  which  the  promise  to  settle  is  set  up  to  defeat  the  t>ar  of  the 
statute.  Now  let  me  advert  to  the  terms  of  the  letter  in  quesUon. 
It  says: — ''I  was  always  anxious  to  settle  accounts  with  Mr. 
'*  Holmes,  he  having  received  £3200,  on  my  account,  money  ad- 
'*  vanced  on  mortgage  by  Messrs.  Needham  &  Wisdom.  On  speaking 
"  to  him  on  the  subject,  his  invariable  reply  was,  *  VU  take  care  and 
^*  pay  myself.' "  Here  is  a  distinct  acknowledgment  of  an  unsettled 
account,  which  the  party  was  always  anxious  to  have  settled,  but  of 
which,  in  the  same  sentence,  it  appears  there  had  not  been  a  settle- 
ment. The  letter  proceeds : — **  I  gave  Mr.  Holmes  a  list  of  crediton 
"  I  wished  paid.  I  know  of  one  in  particular,  a  ooachmaker  in 
"  Bath,  whose  account  never  was  settled  by  him.  If  Mrs.  Holmes 
"  can  prove  I  owed  her  late  husband  any  money  for  costs  or  other- 
*'  wise,  I  am  willing  to  have  it  settled  at  once."  Now  is  there  any 
qualification  in  the  terms  upon  which  he  was  willing  to  settle  for 
the  sum  proved  to  be  due,  other  than  the  proof?  He  does  not  sty, 
"  prove  to  my  satisfaction ;  **  and  if  they  differed  as  to  the  proof,  how 
was  it  to  be  decided  ?  Must  it  not  be  understood  to  refer  to  whatever 
might  be  a  fit  opportunity  of  making  proof,  either  an  action  or  arln- 
tration  ?  There  is  a  complete  sentence,  containing  a  promise  that  he 
would  be  willing  to  have  it  settled  at  once  if  she  could  prove  a^ 
money,  not  a  particular  sum  of  money,  due  on  settlement  of  the 
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acoonnt.    Is  it  not  a  promise  to  account,  which  of  itself  implies  a  £.  T.  1858. 

promise  to  pay  whatever  may  be  found  due  ?    The  letter  goes  on  to 

say : — '*  This  is  easily  done  by  producing  the  receipts  for  the 

amount  of  money  he  had  of  mine  in  his  hands,  £3200."     Now 

is  that  a  condition  to  make  proof  ofi/y  by  production  of  these 

vouchers ;  or  does  it  apply  to  the  other  matters,  costs,  &c.,  which 

were  the  subject  of  the  account  to  be  settled  ?    If  the  words  of  that 

letter  were,  ^^Show  me  receipts  and  I  will  pay,"  the  case  would  be 

different,  but  there  are  no  such  terms :  on  the  contrary,  it  says,  in 

effect,  ^*  Whatever  money  she  can  prove  due  I  am  willing  to  settle 

for •"  Are  we  then  to  pare  down  that  promise  by  annexing  thereto  a 

qualification  of  the  kind  suggested,  as  to  a  particular  mode  of  proof, 

and  time  of  making  it,  which  the  party  has  not  done  for  himself? 

That  would  indeed  be  to  fnake  a  contract,  in  place  of  construing  it, 

when  already  made.    It  therefore  appears  to  me  and  to  the  other 

Members  of  the  Court  generaUy,  with  the  exception  of  my  Brother 

Crampton,  who  is  rather  disposed  to  concur  with  the  judgment 

of  the  Court  of  Common  Pleas,  that  the  judgment  of  the  Court 

below  should  be  reversed.   The  consequence  is,  that  the  verdict  had 

for  the  plaintiff  at  the  trial  will  stand,  and  judgment  wiU  be  entered 

for  him  accordingly. 

Judgment  for  the  appellant  (plaintiff  below). 
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E.  T.  1858. 
Exch,  Cham. 


6R00ME  and  others  v.  BLAKE. 

April  20,  21,  (Appeal  from  the  Court  of  Commom  Pleas,) 

22,  24. 

R.  B.  died  in  Thi8  was  an  appeal  from  the  judgment  of  the  Court  of  Commoo 

fee  of  C.  East  ^^^^  ^^  favour  of  the  plaintifis,  upon  a  motion  by  the  defendaot, 

l^ds  ^  and  of  ^  ^^o^  cause  against  a  conditional  order  for  a  new  trial,  upon  tlie 

hi  ^C  'w^-  ground  of  the  misdirection  of  the  learned  Judge.  The  facta  are  My 

^®  k\^1™^°  stated  in  the  report  of  the  argument  and  judgment  on  the  new  trial 

estate  belong,  motion  in  the  Court  below  (see  6  Ir.  Com.  Law  Rep^  p.  400),  and 

ed   to  L.— R. 

B.,  by  his  will,  in  the  following  judgment  of  the  Lord  Chief  Justice. 

derised  certain 

real  estates  to 

her  life,  with  a       Brewiier  and  C.  Andrews  were  heard  on  behalf  of  the  appellant 

porting  sime  (defendant  below), 
in  fee  to  either 
of    the    sons 

she  *  exercised       PiizgMon  and    fV.  J.  Sidney^  on   behalf  of  the  respondents 

of  the  defend-  ^  Qw.  ad.  vuU. 

ant  Upon  the 

decease  of  B.  B.,  the  father  of  the  ^laintif(  G.  £.  B.,  dispattng  the  title  of  the 
widow,  entered  upon  all  the  lands,  indnding  C.  West,  adTersefy,  as  regards  the 
latter,  to  the  rights  of  the  L.  familyr  and  continued  in  undisturbed  possession  until 
1825.  tVom  1825  until  1841,  the  lands  of  C.  West  were  under  receivers  appointed 
by  the  Court  of  Chancery,  at  tiie  instance  of  judement  creditors  of  K.  B.,  G.  £.  B. 
and  others.  The  judgments  against  B.  B.  had  been  reviyed  against  the  heir  and 
tenetenants  of  B.  ]B.,  and  G.  £.  B.  hud  been  served  as  such.  From  1841  to  1S44, 
G.  £.  B.  had  resumed  and  continued  in  the  actual  enjoyment  of  the  rents  and 
profits  of  C.  West;  and,  upon  his  death,  his  son  and  heir-at-law,  P.  B.,  succeeded 
nim  in  possession,  until  he  was  evicted  therefrom,  as  well  as  in  respect  of  the  other 
devised  estates,  in  1850,  by  the  present  defendant  S.  B,  claiming  as  the  eldest  son 
and  heir-at-law  of  S.  B.,  tne  appointee.  A  cross  ejectment  was  brought  in  1857,  by 
F.  B,  the  eldest  son  and  heir-at-law  of  G.  £.  B.,  and  a  mortgagee  of  the  latter, 
who  had  not  been  a  party  to  the  former  action,  who  claimed  to  recover  C.  West, 
upon  the  ground  that  G.  £.  B.  and  his  son  had  acquired  an  estate  in  fee-simple 
in  these  limds,  by  an  nninteirupted  possession  of  twenty  years  and  upwards,  by 
the  operation  of  the  3  &  4  Tf:  4,  c.  27,  ss.  2,  3  &  34.  At  the  trial,  the  Judge 
told  the  jniy,  that  the  appointment  of  the  receivers  at  the  instance  of  the  creditors 
of  B.  B.,  and  their  interference  with  the  lands,  was  such  an  interruption  of  the 
twenty  years '  possession  as  would  prevent  the  statute  from  transferring  to  G.  £.  B. 
and  his  heirs  an  estate  in  fee-simple.  The  jury  found  that  B.  B.  had  only  a  life 
estate  in  C.  West,  but  that  G.  £.  B.  and  the  plaintiff  P.  B.  had  not  an  uninter- 
rupted possession  of  the  same  for  twenty  years. — Held,  affirming  the  judgment  of 
the  Conmion  Pleas,  Uiat  the  possession  of  the  receiver  was  not  such  an  interruption 
of  the  possession  of  G.  £.  B.  and  P.  B.,  as  to  prevent  the  operation  in  their  fevour 
of  tiie  Statute  of  Limitations,  and  that  an  indefeasible  title  against  the  L.  family, 
and  the  rest  of  the  world,  had  accordingly  been  acquired. 
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LsFBOT,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  case  cornea  before  the  Court  upon  an  appeal  from  the  judg- 
ment of  the  Court  of  Common  Pleas,  upon  points  saved  by  the 
learned  Judge  (Greene,  B.)  who  tried  the  cause.  It  was  an  action 
of  ejectment,  brought  to  recover  certain  denominations  of  land» 
called  Clooncon  West.  It  is  important  to  the  right  understanding 
of  the  case  to  observe,  that  there  are  two  several  denominations, 
respectively  known  as  Clooncon  East,  and  Clooncon  West;  the 
latter  of  which  alone  is  the  subject  of  the  present  action :  but 
certain  events  occurred,  which  for  a  time  mixed  them  up  together. 
But  the  two  denominations  were  distinct,  and  the  title  to  each  of 
them  was  equally  distinct. 

Clooncon  East  belonged  in  fee-simple  to  the  common  ancestor  of 
both  the  present  litigants.  Clooncon  West  belonged  to  Lord  Ross, 
who  appears  to  have  sold  the  fee-simple  to  a  person  named  La- 
nauze,  having  previously  made  a  lease  for  three  lives  to  one  of  the 
ancestors  of  the  present  parties,  which  lease  vested  in  Robert  Blake, 
who  was  the  last  surviving  life  in  that  lease.  The  fee-simple  in 
Clooncon  East  devolved  likewise  upon  the  same  Robert  Blake.  He 
therefore  stood  in  the  position  of  owner  in  fee-simple  of  Clooncon 
East,  and  tenant  of  Clooncon  West,  for  the  term  of  his  natural  life, 
as  surviving  cestui  que  vie  of  the  lease  made  by  Lord  Ross.  Being 
thus  seised  in  fee-simple  of  Clooncon  East,  and  having  the  absolute 
right  of  disposing  of  it,  he  afterwards,  by  his  will,  according  to  the 
interpretation  put  upon  that  instrument,  in  the  course  of  some  of 
the  proceedings  hereinafter  referred  to,  would  appear  to  have  devised 
those  lands  to  his  widow  Jane  Blake,  for  her  life,  with  a  power  of 
appointment  in  fee-simple  to  either  of  the  sons  of  his  brother  Peter, 
namely,  Giles  Eyre  Blake,  or  Stephen  Blake,  which  she  afterwards 
exercised  in  favour  of  Stephen.  Both  she  and  the  two  sons  of  Peter 
were  parties  defendants  in  the  proceedings  in  Equity  which  subse- 
quently took  place.  The  operation  of  the  will,  however,  was  not 
developed  for  many  years  afterwards,  in  fact  not  until  the  bringing 
of  the  ejectment  in  1849*  Until  that  period,  it  appeared  as  if  Giles 
Eyre  Blake,  the  son  of  Peter,  and  brother  of  Stephen  Blake,  bad 
been  entitled  to  the  possession  of  Clooncon  East.    The  will  disposed 
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E.  T.  1858.  of  other  landB,  which  equally  with  thia  denomination  had   been 
aubject  to  the  debta  of  the  common  anceatora  of  Stephen  Blake  and 
Giles  Eyre  Blake.    It  appears  that,  in  1819,  Giles  Eyre  Blake,  who 
considered  that  he  was  entitled  to  whaterer  of  both  East  and  West 
Clooncon  had  vested  in  Robert  Blake,  got  into  poaeasion  after  the 
death  of  Robert.     Mr.  Lanauze,  who  had  parchaaed  the  fee-simple 
of  Clooncon  West  from  Lord  Ross,  and  who  had,  daring  the  life  of 
Robert,  been  in  the  receipt  of  the  rent  under  that  lease,  after  the 
death  of  Robert,  called  upon  Giles  Eyre  Blake,  who  had  entered 
into  possession  of  Clooncon  West,  not  only  to  pay  the  arrears  of  the 
rent  left  due  by  Robert,  but  also  to  give  up  poasesaion  of  the  landa 
themselves.    It  would  appear  as  though  Robert  had  been  in  the 
actual  possession  of  some  portion,  whilst  the  rest  was  in  the  hands 
of  undertenants.    He,  however,  refused  po  surrender,  and  Lanaoze 
seems  to  have  been  satisfied  to  allow  matters  to  remain  in  that  poal- 
tion,  for  there  doea  not  appear  from  that  time  to  have  been  any 
step  taken  by  Lanauze  to  assert  his  title,  which  would  appear  to 
have  been  derelict.     So  Giles  Eyre  Blake  remained  in  possession 
from  1819  until  1825,  and  the  fact  of  hia  having  continued  in 
possession  for  that  period  is  unquestioned.    In  1825,  we  find,  for 
the  first  time,  that  any  proceedings  were  taken  calculated  in  anj 
manner  to  affect  the  possession  of  Giles  Eyre  Blake.    In  that  year 
we  find  proceedings  taken  for  the  purpose  of  appointing  a  receiver 
over  these  lands,  together  with  the  fee-simple  estate  of  which  Robert 
had  been  seised  in  Clooncon  East,  and  another  denomination  which 
had  likewise  belonged  to  Robert,  called  Crumlin,  of  which  latter 
Giles  is  admitted  to  have  been  the  devisee. 

Now,  the  material  question  in  this  case  is,  what  is  to  be  eon- 
aidered  the  effect  of  the  appointment  of  the  receiver,  as  to  disturbing 
^he  possession ;  and  whether  the  fact  of  his  having  been  extended, 
to  assert  the  rights  of  creditors  other  than  those  at  whose  suit  he 
was  originally  appointed,  can  make  any  difference  ?  According  to 
our  view  of  this  subject,  the  extension  of  the  receiver  cannot  have 
any  effect,  beyond  that  of  his  original  appointment,  on  the  title  of 
Giles  Eyre  Blake.  The  property  was  managed  by  the  Court  of 
Chancery  from  that  time  until  1841.    The  party  at  whose  suit  the 
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receiver  was  originally  appointed  was  a  creditor  of  Giles  Eyre  E.  T.  1858. 
Blake  himself;  bnt  the  receiver  was  subsequently  extended  to  the 
demands  of  creditors  of  Robert  Blake  and  other  ancestors  of  Giles. 
After  1841,  Giles  Eyre  Blake  appears  to  have  been  restored  to 
the  possession  of  Cloonoon  West,  whilst  the  order  for  the  ap- 
pointment of  the  receiver  over  the  other  lands  remained  in  force, 
and  the  litigation  between  the  creditors  and  the  Blakes  still  pro- 
ceeded in  the  Court  of  Chancery ;  and  it  was  not  until  1849  that 
they  got  back  into  possession  of  the  remainder  of  the  property,  so  as 
to  render  it  desirable  for  the  members  of  the  family  to  adjust  their 
mutual  claims  in  relation  thereto.  Thereupon  an  action  of  eject- 
ment was  brought  by  Stephen  Blake,  the  son  of  Stephen,  one  of 
the  two  brothers,  against  Peter  Blake,  the,  son  of  Giles  Eyre  Blake, 
the  other  brothen,  for  the  recovery  of  the  whole  of  Cloncon,  upon 
the  construction  which  he  insisted  ought  to  be  put  upon  the  will  of 
Robert,  who  was  alleged  to  have  intended  to  devise  the  entire  of 
Cloncon,  though  under  a  different  name.  The  result  of  that  action 
was  that,  whether  by  mistake  or  whatever  other  cause,  a  special 
verdict  was  found,  finding  that  the  testator  had  a  title  to  both 
denominations  of  Cloncon,  East  and  West,  upon  which  judgment 
was  given  for  the  plaintiff;  and  the  habere  being  executed  upon 
both  denominations,  the  present  defendant  got  into  possession  of  alL 
Upon  a  subsequent  application,  made  to  the  Court  of  Queen's  Bench, 
they  refused  to  set  the  matter  right,  by  restoring  Giles  Ejrre  Blake's 
representative  to  the  possession  of  that  portion  to  which  the  other 
party  had  no  title,  but  left  the  present  plaintiff  to  proceed  by  a  cross- 
ejectment,  to  establish  his  title  as  against  the  party  who  had,  by 
means  of  that  ejectment,  got  possession  of  the  portion  called  Cloncon 
West,  which  was  then  and  is  now  claimed  by  Giles  Eyre  Blake's 
representative.  The  present  action  was  accordingly  brought  by 
Peter  Blake,  the  ^son  of  Giles  Eyre  Blake,  who  asserts  his  title 
to  Clooncon  West.  He  alleges  that,  in  1819,  his  father  got  into 
possession  of  these  lands,  and  held  them  for  six  or  seven  years ; 
and  that  the  only  interruption  which  was  suffered,  between  that  time 
and  the  period  of  the  bringing  of  the  ejectment,  was  that  which 
accrued  from  the  appointment  of  a  receiver  of  the  Court  of  Chai^ 
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£.  T.  1858.  eery ;  and  that  though  the  receiver  conthmed  to  reedve  the  rents  of 
JSiEC*.  Cham, 

these  lands  from  his  appointment  in  1825  to  the  time  of  his  discharge, 

his  father  retained  the  possession.     He  therefore  insists  that  his 
father  and  himself  had  yirtaally  and  snhstantially  a  possessory  title 
of  twenty  years  against  the  other  party,  who,  for  the  first  time,  got 
into  possession  nnder  the  ejectment  in  1849*    It  is  contended  that, 
in  order  to  establish  a  possessory  title,  under  the  Statato  of  Limi- 
tations, the  party  must  have  remained  continuously  in  possession  of 
the  premises  during  the  prescribed  period,  and  that  the  appointment 
of  a  receiver  is  sufficient  to  break  that  continuity,  which  alone  can 
confer  such  a  title.    We  must  therefore  see,  first,  what  was  the 
nature  of  the  original  possession  of  G.  E.  Blake;  and,  secondly,  wiwt 
was  the  effect  of  the  appointment  of  the  receiver  as  affecting  that 
possession.    With  respect  to  the  first  question,  we  find  that,  from 
the  year  1819>  he  continued  either  in  the  actual  possession,  or  in  the 
pernancy  of  the  profits  of  these  lands,  for  a  period  of  five  or  six 
years;  and,  with  reference  to  his  rights  at  that  period,  suppoeing 
him  to  be  a  disseisor,  this  appeared  to  me,  early  in  the  case,  to  be 
a  most  material  consideration,  although  the  argument  rather  turned 
upon  the  legal  effect  of  the  appointment  of  the  receiver,  than  upon 
the  rights  of  Giles  Eyre  Blake,  as  they  existed  at  the  time  of  that 
appointment.    Looking  at  the  principles  of  the  Common  Law,  as 
expounded  by  Lard  Coke^  I  find  a  passage  which  shows  exactly  tJie 
nature  of  the  rights  of  Giles  Eyre  Blake,  not  only  in  relation  to  his 
entry,  but  likewise  to  his  continuance  in  possession.    In  Co.  Lii^ 
266  o,  it  is  said : — **  If  a  man  be  disseised  of  an  acre  of  land,  the 
*' disseisee  h^}^  jus  proprietaiit ;  the  disseisor  hAihjms  poueuwnu^ 
^  and,  if  the  disseisee  release  to  the  disseisor,  he  hath/Mf  proprietth 
*^  tit  et posseitUmUr    Referring  to  Mr.  Bar^eaw^t  note  upon  this 
passage,  we  find  it  is  said : — *'  These  may  be  subdivided,  with  respect 
**  to  the  disseisor,  into  that  bare,  naked  possession,  which  he  acquiies 
^*  by  die  disseisin,  and  the  estate  by  title,  which  his  heir  acquires 
**  by  the  descent ;  and,  with  respect  to  the  disseisee,  into  Uiat  right 
''  of  possession,  which  he  can  restore  by  Mitry,  and  the  bare  ri^t 
**  which  he  can  only  recover  by  action."    Therefore,  according  to 
Lord  Coke^  the  effect  of  the  disseisin  was  to  confer  on  the  disseisor 
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the  JUS  possessionitf  as  against  the  .whole  of  the  world,  except  the  E.T.  1858. 
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disseisee  himself;  but,  in  case  of  his  death,  and  the  land  coming 
by  descent  to  his  heir,  the  heir  had  against  the  disseisee  the  right 
of  possession,  so  as  to  drive  him  to  his  droiturai  action.  So  also, 
had  the  feoffee  of  the  disseisor  the  right  to  put  the  disseisee  to  his 
droitural  action.  Thus,  also,  we  find  that  a  disseisor  might  not  only 
have  been,  but  was,  the  proper  tenant  to  the prmcipe^  in  a  recovery; 
he  might  also  have  levied  a  fine,  and  it  would  not  have  been  compe- 
tent to  have  avoided  that,  by  pleading  partes  Jinis  nil  halmerunt, 
inasmuch  as  he  had  such  a  seisin  as  enabled  him  to  do  that  act. 
Such  having  been  the  position  of  Giles  Eyre  Blake  in  181 9t  in  relation 
to  thb  property,  what  then  was  the  effect  of  the  appointment  of 
the  receiver  ?  Suppose  that  it  had  become  necessary  to  enforce  the 
payment  of  rent  against  the  occupying  tenants,  by  a  proceeding  at 
Law,  that  proceeding  must  have  been  taken  in  the  name  of  the 
person  over  whom  the  receiver  has  been  appointed,  and  whose  rent 
he  was  entitled  to  collect.  ^ 

The  Anonymous  ease  (a)  which  was  de.<iided  by  Lord  Hardwicke, 
and  various  other  cases,  which  have  been  so  clearly  and  appositely 
referred  to  by  Mr.  Sidney^  I  need  not  now  go  through ;  but  they 
establish  this  proposition,  that  the  effect  of  the  appointment  of  a 
receiver  is  not  to  alter  the  rights  of  the  parties.  If  this  receiver 
had  been  appointed  in  a  suit  between  Lanauze  and  6.  £.  Blake, 
there  could  have  been  no  question  at  all,  but  that  the  inchoate  title 
of  6.  £.  Blake  would  have  been  arrested  within  the  proper  time, 
because  regard  would  be  had  to  the  then  state  of  the  rights  of  the 
parties,  and  the  Court  would  not  permit  the  right,  as  between  the 
parties  in  the  cause — ^the  very  right  in  question  between  them — ^to 
be  affected ;  but  the  jus  possessionisj  which  G.  £•  Blake  had,  was 
the  ground  on  which  the  receiver  was  appointed ;  the  Court  could 
only  collect  the  rents,  upon  the  principle  that  he  had  a  right  to 
receive  them.  He,  in  fact,  accordingly  received  a  portion  from  time 
to  time,  and  the  balance  after  the  discharge  of  the  receiver.  The 
question  asked  by  the  jury  here  was,  whether  the  appointment  of 
the  receiver  was  such  a  disturbance  of  the  possession  of  the  party  in 
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E.  T.  1858.  question  as  to  deprive  him  of  the  right  against  all  the  world,  which 

he  would  otherwise  have  acquired  after  the  twenty  jears*  posses- 
sion ?  We  think  that  it  had  no  such  operation,  and  that  he  was 
entitled;  and  therefore  that,  when  the  jury  asked  that  question, 
thej  ought  to  have  been  informed  that  there  was  no  such  intemp- 
tion  as  to  prevent  his  maintaining  his  rights  against  Lanauze,  on  the 
one  hand,  or  to  prejudice  his  rights  against  the  rest  of  the  world,  on 
the  other  hand. 

Under  these  eiroumstances,  we  affirm  the  judgment  of  the  Coort 
below,  that  a  new  trial  should  be  granted. 

Judgment  affirmed. 
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Case  for  waste. — The  summons  and  plaint  complained  thaU  be-  Where  bog 

*^  ^  fbrm8   a   por- 

fore,  &C.,  the  defendant  held  and  enjoyed  a  certain  farm  of  land,  tion  of  landB 

demifled,    the 

called  Cooga,  in  the  county  of  Sligo,  as  tenant  thereof  to  the  plain-  tenant  ii  at 

Common  Law 
tiff  from  year  to  year ;  and,  whilst  his  said  farm  was  so  in  his  entitled  to  tor- 
possession,  wrongfully  and  unjustly  cut  and  made  into  turf  large  b^ayofesto- 
quantities  of  the  bog  of  said  land,  and  took  and  carried  away  and  ^SJpJSLru 
converted  the  same  to  his  own  use,  to  the  plaintiff's  damage,  &c.      ^^Lq^^^''^^^ 

First  defence. — The  defendant  admits  he  cut  and  made  into  turf 
oertain  quantities  of  the  said  bog,  because  the  said  bog  was  part  and 
parcel  of  the  said  lands  of  Cooga,  held  by  this  defendant,  as  in  the 
plaint  mentioned;  and  defendant  saith  that  there  were,  and  still 
are,  erected  and  standing  upon  the  said  lands  a  dwelling-house 
and  offices,  thereunto  belonging,  in  which  said  dwelling-house  the 
defendant,  from  the  commencement  of  his  said  tenancy,  resided,  and 
still  continues  to  reside  therein.  That,  during  the  period  in  the 
said  plaint  stated,  and  during  the  continuance  of  defendant's  said 
tenancy,  he  the  defendant  cut  and  made  into  turf  so  much  of  the 
said  bog,  and  no  more,  as  was  necessary  and  requisite  for  the  pur- 
pose of  being  burned  and  consumed  as  fuel  in  the  said  dwelling- 
house  and  offices  appertaining  thereto,  on  the  said  premises,  as  was 
lawful  for  him  to  do,  for  the  cause  aforesaid ;  quee  sunt  eadem^  &c. 
Second  defence. — That  it  has  been,  from  time  immemorial,  a  cus- 
tom for  the  person  or  persons  tenants  for  the  time  being  of  the  said 
lands  of  Cooga,  to  cut  so  much  and  such  parts  of  the  bog,  part  and 
parcel  of  the  same,  and  convert  the  same  into  turf,  as  should  be 
sufficient  and  requisite  for  the  purpose  of  burning  and  consuming 
the  same  for  fuel  in  the  dwelling-house  or  houses  for  the  time  being 

«  Before  Figot,  C.  B.,  and  Geesmb,  R 


436  COMMON  LAW  REPORTS. 

H.  T.  1859^.  erected  and  atanding  in  and  upon  the  said  lands;  and  that^  daring 

Exeheouer,  ^ 

the  defendant's  said  tenancy,   there  was  erected  and  standing  a 

dwelling-house  on  the  said  lands,  in  which  the  said  defendanl 
resided,  and  which  he  still  continues  to  occupy,  bj  residing  therein ; 
and  that,  during  the  said  tenancy,  pursuant  to  the  said  custom,  the 
defendant,  as  he  lawfully  might,  did  cut  the  siud  bog,  and  oonyerted 
the  same  into  turf ;  and,  in  so  doing,  defendant  saith  he  cot  so  much 
of  the  said  bog,  and  no  more  than,  was  necessary  and  requisite  for 
the  purpose  of  being  burned  and  made  use  of  as  foel  in  the  said 
dwelling-house ;  qua  stmt  eadem^  &c. 

Demurrer  to  the  first  defence,  for  that  no  foundation  at  GommoD 
Law  or  by  contract  is  shown  for  the  alleged  right  to  cut  turf,  thereby 
rdied  on.  To  the  second  defence  the  plaintiff  also  demurs,  for  that 
the  custom  therein  alleged  is  bad  in  point  of  law,  and  that  the 
alleged  right  therein  relied  on  is  not  shown  to  be  founded  on  pre- 
scription, grant  or  contract,  in  which  alone  it  lies,  and  not  in 
custom;  and  that  there  cannot  be  a  custom  on  a  particular  farm- 
for  the  particular  tenant  thereof  against  his  landlord,  nor  to  take 
a  profit  in  alieno  $olo, 

S.  Ferguson^  for  the  plaintiff. 

As  to  the  first  defence,  such  a  right  never  before  appears  to  have 
been  claimed  at  Common  Law.  This  is  not  a  case  to  be  ruled  by 
the  law  of  estovers  and  botes,  as  that  is  a  right  to  take  timber 
and  woods  growing  and  increkiing  on  the  soil ;  but  here  the  right 
claimed  is  to  take  part  of  the  soil  itself.  As  to  the  second  defence, 
this  is  bad,  as  a  particular  custom  claimed  by  a  particular  tenant  r 
Nicholson  v.  Smith  (a) ;  Sharp  v.  Lowther  (6).  There  cannot  be 
a  custom  for  the  occupiers,  or  inhabitants  as  such,  of  a  pardcnlar 
tenement  to  have  a  profit  a  prendre  in  the  lands  of  another :  Gaie^ 
vmrde  ease  (e) ;  Grimstead  v.  Marlowe  (d) — [Pioot,  C.  B.  May 
there  not  be  a  custom  in  the  inhabitants  of  a  manor  to  cut  turf?} — 
In  a  manor,  the  custom  is  laid  in  a  large  number  of  persons,  being 
customary  tenants,  and  as  afiecting  the  wastes  of  the  manor ;  but 

(a)  1  Lntw.  126.  (6)  Cas.  temp.  Hard.  278. 

CO  6  Co.  006.  (rf)  4T.R.717. 
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the  right  here  claimed  for  the  inhabitants  of  a  particular  tenement,  H.  T.  1859. 

JExchetptet* 
to  cut  turf  in  another's  land,  must  be  by  grant ;  common  of  turbary 

must  be  by  grant :  Grant  ▼.  Gunner  (a).  There  is  an  obiter  dictum 

of  Grey,  C.  J.,  in  Bean  v.  Bloom  (6),  which  may  be  relied  on  by 

the  other  side,  viz.,  *'  Occupiers  of  houses  may  set  up  a  custom  to  cut 

**  turves ;  occupiers  of  lands  may  by  custom  claim  a  right  in  alieno 

"  solo ;  **  but  he  there  refers  to  occupiers  of  a  messuage  part  of  a 

customary  manor. 


Beytagh  and  W.  Bourke^  in  support  of  the  defences. 

The  turf  here  was  taken  off  a  portion  of  the  premises  demised, 
and  the  defendant  has  a  right  to  cut  so  much  of  that  as  is  necessary 
for  fuel:  SmytJu^e  Land,  and  Ten^  p.  411 ;  Pur.  Land,  and  Ten.^ 
pp.  6599  312 ;  De  Salis  v.  Crossan  (c) ;  Lord  Courtown  y.  Ward(d) ; 
White  ▼.  Walsh  (e).  Timber  may  be  cut  for  estovers ;  and  it  is 
prima  facie  part  of  the  soil,  and  passes  with  it.  If  a  tenant  claims 
this  profit  a  prendre  in  his  lord's  lands,  he  cannot  prescribe,  and 
therefore  must  claim  by  custom :  Rogers  v.  Brenton  (f) ;  M^Na* 
mora  v.  Biggins  (g).  In  Com.  Dig.^  tit..  Common^  B,  it  is  stated 
that  a  man  may  have  common  so  long  as  he  inhabits  such  a  house. 
Common  of  turbary  may  be  appendant  or  appurtenant  to  a  house : 
Heyward  ▼.  Cannington  (h) ;  Wood/all  Land,  and  Ten.^  p.  549. 


S.  Ferguson^  in  reply. 

The  passages  cited  from  Fur.  Land.  ^  Ten.  and  Smythe^s  Land. 

and  Ten.y  are  founded  on  the  analogy  of  this  right  to  the  right  of 

estovers  ;  and  that  is  now  abolished  by  statute :  Fur.  Lan.  Sf  Ten.^ 

p.  309.     As  to  common  being  appurtenant,  the  right  claimed  here  is 

not  a  common,  but  an  exclusive  profit. 

Cur.  ad.  vult. 


PiooT,  C.  B. 

The  question  raised  by  the  demurrer  to  the  first  defence  is, 


(a)  1  Taunt.  447. 
(e)  I  Ban  A  B.  188. 
(e)  IJonM,  626ii. 
ig)  7  Ir.  Jnr.  39. 


(ft)  2SirW.BL926. 
(d)  1  Sch.  A  Lef.  6. 
09  10Q.B.26. 
(A)  Sid.  354. 
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H.  T.  1859.  whether  a  tenant  for  years,  of  land  compriaing  bog,  commits  waste  ib 

cutting  Upon  the  bog  turf,  for  the  use  of  the  house  in  which  he 
resides  upon  the  lands  ?  in  other  words,  whether  he  is  entitled,  as  a 
legal  incident  of  his  tenancy,  to  use,  by  way  of  estovers,  so  much  of 
the  turf  of  the  bog  as  is  required  for  fuel,  or  as  fire*bote,  for  his 
dwelling-house  on  the  lands  demised  ?     If  this  right  does  not  exist 
at  Law,  it  is  singular  that  no  trace  should  be  found  of  any  instance 
in  which  it  has  ever  been  questioned.     That  the  privilege  has  been 
in  fact  most  extensively  enjoyed  in  this  country  (and,  1  believe,  the 
same  observation  applies  to  some  parts  of  EngUmdX  i*  notorious 
and  unquestionable.    The  cases  are  very  numerous  in  our  books,  in 
which  actions,  and  still  more  frequently  bills  for  injunctions,  have 
been  brought,  to  redress  or  to  prevent  the  cutting  of  turf  for  sale,  or 
for  consumption  off  the  premises  demised ;  but  in  no  instance,  either 
in  the  judgments  of  the  Courts,  or  in  the  arguments  at  the  Bar  (that 
I  have  found),  has  the  privilege  been  denied  which  is  now  ques- 
tioned in  this  action.    Li  all  my  own  experience  at  the  Bar,  I  never 
knew  or  heard  of  an  action  for  waste,  or  a  bill  for  an  injunction, 
against  a  tenant,  for  using  bog,  upon  the  land  demised  to  him,  for 
fuel  for  his  dwelling-house  situate  on  the  lands.     On  the  other  hand, 
there  is  one  direct  authority  in  favour  of  the  right ;  in  some  other 
cases,  its  existence  appears  to  have  been  assumed  by  the  Courts  in 
their  judgments  ;  and  there  is  evidence  afforded  by  text-books  that 
such  has  been  the  understanding  of  the  Profession.     The  very  point 
arose  before  Lord  Manners,  in  Z>«  SoOb  v.  Croftan  (a).    A  motion 
was  there  made  for  an  injunction  to  stay  waste.    The  defendant  was 
a  tenant  upon  the  estate  of  the  plaintiff.    The  waste  copiplained  of 
was,  cutting  **a  great  quantity  of  turf;"  but  the  affidavit  did  not 
state  "that  it  had  been  cut  for  the  purposes  of  sale."    The  case  of 
MUeheU  v.  Don  {h)  was  relied  on.    In  that  case,  the  defendant, 
having  begun  to  get  coal  in  his  own  ground,  worked  into  that  of  the 
plaintiff.    In  De  Salu  v.  Crouany  the  plaintiff's  Counsel  conte|ided 
that  the  defendant's  conduct  was  within  the  principle  of  MUeheU  v. 
Dwre^  in  cutting  more  than  was  necessary  for  fueL     Lord  Manners 
refused  the  injunction,  saying,  *'  The  tenant  being  originally  entitled 

(a)  1  Ball  &  B.  188.  (6)  6  Ves.  147. 
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"  to  turf  as  fire*bote,  I  do  not  conceive  this  affidavit  to  be  sufficient  H.  T.  1859. 

^  even  to  warrant  a  conditional  order.    There  is  a  material  differ- 

*'  ence  between  this  case  and  that  of  opening  a  new  shaft  for  coal 

'^  upon  another  person's  land,  as  in  Mitchell  v.  Dors;  that  is  waste ; 

**  this  is  npt.'*    In  L&rd  Court&wn  v.  Ward  (a),  a  conditional  order 

was  n^iade,  "for  an  injunction  to  restrain  the  defendants,  who  were 

"  tenants  of  the  plaintiff,  from  cutting  turf  for  sale,  being  entitled 

*'  only  to  a  right  of  estovers  by  their  leases."  The  defendants  showed 

cause  on  affidavits,  showing  that  they,  and  those  under  whom  they 

had  derived  as  tenants  of  the  plaintiff,  had  been  in  the  habit  of 

cutting  turf  for  sale,  for  upwards  of  eighty  years.    Lord  Redesdale, 

in  making  absolute  the  conditional  order,  said: — "Where  a  tenant 

'^^abuses  a  right  of  estovers,  by  using  it  for  an  improper  purpose,  to 

"an  extent  which  his  lease  or  his  tenure  does  not  authorise,  it  is  a 

"  proper  case  for  an  injunction  to  be  granted  by  this  Court ;  and  no 

*'  length  of  abuse  will  authorise  the  tenant."    It  does  not  appear  by 

the  report  whether  the  lease  contuned  express  provisions  that  the 

tenants  should  have  estovers  (a  provision  which  would  seem  to  be 

nugatory  and  needless,  being  nothing  more  than  a  declaration  of  a 

legal  inddent  of  the  tenure),  br  whether,  the  lease  being  silent  on 

this  subject,  the  Reporters  treat  the  tenant  as  entitled  to  estovers^ 

and  to  estovers  only,  under  their  leases,  the  lease  conferring  no 

express  right  to  cut  turf,  and  consequently  not  giving  the  privilege 

of  catting  it  for  sale.    In  either  view.  Lord  Redesdale's  opinion 

plainly  was,  that  the  privilege  of  cutting  turf  is  capable  of  being 

enjoyed  as  part  of  the  estovers  of  the  tenant. 

In  Wilson  v.  Bragg^  cited  as  a  MS.  case,  in  8  Bae.  Ab^  p.  428, 
tit.,  Wasie^  O,  a  bill  was  brought  to  restrain  a  tenant  in  dower 
"  from  getting  peat."  The  Lord  Chancellor  dismissed  the  bill,  with 
costs ;  "  it  appearing  to  be  vexatious,  the  peat  she  sold  not  being 
above  the  value  of  ten  pence."  It  seems,  I  think,  inferrible  from 
the  note  of  the  case,  that  the  defendant  was  in  the  habit  of  cutting 
the  peat  for  use,  and  that  this  was  not  treated  as  waste,  to  be 
restrained  by  the  injunction.  The  note  proceeds  to  state: — "But 
f*  herein  it  was  said,  that  digging  peat  is  in  many  places  the  ordinary 

(a)  1  Scb.  ft  Lef.  a 
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H.  T.  1869.  ^'bote,  and  perhaps  the  only  fruit  that  can  arise  from  the  kni 
JSxeheguer, 

"  They  do  not  carry  away  the  soil ;  for  they  dig  off  the  tarf,  then 

"  take  away  the  peat,  and  lay  the  turf  down  again ;  and  a  tenant  for 
"life  can  no  more  dig  peat  to  sell  than  cut  down  timber  to  sell;  and 
**the  Lord  Chancellor  said,  if  he  was  to  give  any  relief^  he  most 
*^  direct  an  issue ;  but  the  cause  was  of  too  frivolous  a  nature  to  main- 
*'  tain  the  expense."    It  is  manifest,  I  thinks  that  in  that  case  the 
tenant  in  dower  (that  is,  tenant  for  life  with  impeachment  of  waste) 
was  treated  by  the  Court  as  only  liable  to  the  extent  to  which  she  cot 
the  peat  for  sale  ;  that  the  practice  existed  of  cutting  it  for  use,  in 
the  manner  described,  and  that  the  Court  considered  the  extent  to 
which  the  defendant  exceeded  her  legal  privilege  was  too  trifling  to 
warrant  a  bill  for  an  injunction.  If  the  Court  in  that  case  considered 
the  tenant  in  dower  (that  is,  tenant  for  life)  entitled  to  take  peat 
from  the  lands  of  which  she  was  tenant,   for  consumption  on  ibe 
lands,  though  not  for  sale,  then  the  opinion  of  the  Court  directly 
applies  to  the  case  before  us,  which  is  that  of  a  tenant  for  yean. 
It  is  laid  down,  in  Co.  £tV.,  41  6,  ''That  the  same  estovers  that 
tenant  for  life  may  have,  tenant  for  years  shall    have.'*      There 
are  other  cases  reported  in  the  books,  in  which  turbary  has  been 
considered  as  properly  designated  by  the  term  ''estovers."    In 
White  V.  ColemoH  (a),  in  an  action  of  trespass,  the  defendant  justi- 
fied, as  the  inhabitant  of  a  town,  of  which  the  mayor  and  burgessee 
had  common  of  estovers  of  turves  for  them,  and  every  inhabitant,  to 
bum  in  their  houses ;  and  the  Court,  in  discussing  the  case  (the 
decision  of  which  is  not  important,  in  reference  to  the  present 
argument),  treat  the  subject  of  the  alleged  right  as  estovers.   So, 
in  Heyward  v.  Cannington  (&),  in  an  action  of  trespass  for  digging 
turves,  the  defendant  pleaded  that  he  was  seised  of  an  ancient  house, 
and  prescribed  to  have  so  many  turfs  every  year  as  two  men  coold 
dig  in  a  day,  as  belonging  to  his  messuage.     The  plaintiff  demurred, 
"  for  that  it  was  not  shown  that  the  turfe  were  to  be  burned  in  his 
"house ;  and  all  estovers  are  to  be  used  in  the  house,  and,  as  it  ii 
*'  laid  here,  they  may  be  sold,  although  he  claims  them  as  appnrle- 
'^nant  to  his  house."    The  Court,  on  the  discussion,  treated  the 


(a)  I  Freem.  Com.  Law  Bep.  184. 


(h)  1  Lev.  831. 
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turbary  aa  estovers,  and  decided  in  favour  of  the  plaintiff^  oa  the  H.  T.  18$9. 
ground  (as  appears  from  the  report  in  1  Sid.^  p.  354,  and  section  2  ^^V*'*'* 

Kedhf  p.  31 1),  that  it  was  not  alleged  that  thej  were  to  he  spent  in 
the  house ;  and  therefore  it  did  not  appear  wliether  the  right  claimed 
was  in  gross*  or  appurtenant  to  the  house. 

The  decision  of  liord  Manners,  in  De  Salis  v.  Crossan^  was  in 
entire  accordance  with  the  principle,  and  the  reasons  of  the  rule  of 
law,  as  to  estovers,  which  he  there  applied.  That  role  is  founded  on 
the  duties  and  the  requirements  of  tenants  holding  Imds  for  limit- 
ed estates,  whether  for  life  or  for  years.  They  are  bound  to  keep 
the  premises  in  due  repair ;  and,  accordingly,  they  are  allowed,  for 
house-bote,  timber  to  repair  the  house — ^for  hedge-boto  or  hay*bote» 
timber  for  repairing  the  fences.  In  early  times,  and  in  remote 
districts,  it  would  have  been  in  many  cases  impossible  to  perf<Mm 
the  obligation  of  making  necessary  repairs  (the  want  of  which  would 
be  waste),  otherwise  than  with  timber  growing  on  the  lands.  To 
eaable  them  to  eultivato  their  lands,  it  was,  for  the  same  reason, 
important,  and  in  some  cases  essential,  to  supply  them,  from  the 
timber  on  the  lands,  with  cart-boto  and  plough-bote,  for  the  oon- 
atructioa  and  repair  of  necessary  conveyances  and  implements  of 
huabandry ;  and,  for  fuel — a  necessary  of  life — ^they  were  provided 
similarly  with  that  part  of  house-bote  which  was  denominated  fire- 
bote,  from  the  timber  which  the  lands  supplied.  But  even  in  Eng- 
land, abounding  as  it  now  does  with  timber,  and  large  as  its  forests 
formerly  .were,  there  were  parts  of  the  country  (especially  in  the 
•aioss  districts)  in  which  it  may  have  been  difficult  or  impossible  to 
procure  sufficient  timber  for  fuel ;  and  before  the  use  of  coal  became 
general,  and  roads  were  made  for  conducting  it  to  places  distant 
from  the  coad-fields,  peat,  where  it  existed,  may  have  been  the  only 
fneL  The  case  of  Wiison  v.  Bragg  shows  that  this  state  of  things 
was  considered  as  existing,  in  some  places,  so  recently  as  1742.  In 
Ireland,  it  is  a  matter  of  common  notoriety  that,  £rom  the  great 
abundance  of  bog,  and  the  absence  of  coal  fit  for  domestic  purposes, 
peat  (or  turf,  as  it  is  called  here)  has  been  the  ordinary  fud  for 
the  great  mass  of  the  population,  and,  in  the  memory  of  many  now 
living,  was  much  used  by  all  classes,  in  places  to  which  there  Was 

VOL.  8.  66  L 
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H.  T.  1859.  diffioulty  of  aooess  for  sea-borne  coal.  In  a  countiy  and  in  districta 
ggMgr.  ^  sitaated,  the  very  nature  of  things  suggests  that  the  principle  of 
the  hiw  of  estovers  should  be  applied  to  the  materials  which  alone 
exist  for  satisfying  its  requirements.  If  timber  do  not  exist,  or  if  it 
be  so  scanty  and  so  precious  as  to  be  inadequate  for  those  require- 
ments, it  would  be  unreasonable  and  absurd  to  restrict  the  law  of 
estovers  to  timber  alone,  and  to  reject  a  cheaper,  a  readier  and  a 
more  abundant  material  for  fire-bote — a  material  too  in  general  use 
for  fueL  It  appears  to  me  that  this  view  of  the  law  is  fortified 
bj  the  statute  31  ff.  3,  c.  40  f/r.J,  which,  for  the  encouragement 
of  planting,  took  aiway  the  right  of  estovers  of  timber.  It  is  not 
likely  that  the  Legislature  would  have  abolished  that  right,  if  it 
were  not  conscious  that  it  left  unaffected  a  right  to  fire-bote  of  a 
material  much  more  diffused,  and  much  better  suited  to  the  habits 
of  the  population,  than  timber  fuel.  In  aid  of  aU  those  consider- 
ations, is  one  which  ought  not  to  be  forgotten,  namely,  that  the 
tenant  pays  rent  for  the  bog  as  well  as  for  the  rest  of  the  fiurm,  and 
that  some  boggy  tracts  are  absolutely  useless  for  any  purpose  save 
that  of  fuel. 

I  have  thought  it  right  to  state  these  reasons,  in  support  of  the 
•decision  of  Lord  Manners  in  De  Salts  v.  Crossanj  not  finom  any, 
the  least,  doubt  of  the  propriety  of  that  decision,  but  because,  since 
this  question  has  been  raised,  I  think  it  desirable  to  state  the  grounda 
on  which  I  should  be  of  opinion  that  the  plaintiff  must  fail,  even  if 
that  decision  had  not  been  made.    That  the  understanding  of  the 
Profession  has  been  in  conformity  with  that  view,  some  evidence  ia 
afforded  by  the  text-books.    It  is  so  stated  in  clear  and  explicit  lan- 
guage in  a  book  which,  both  from  the  contents  of  the  book  itself,  and 
Irom  what  I  know  of  the  ability,  learning,  care  and  accuracy  of  mind 
of  its  learned  author,  I  regard  as  of  considerable  authority — 1  i^icr. 
XaitJ.  Sf  Ten^  pp.  312-659*  It  is  also  stated,  in  Smjfth^s  Land,  and 
Ten*^  p.  411  s  and  in  Cooie*9  Land,  and  Ten,^  p.  562  (an  English 
text-book).  Lord  Couriotan  v.  Ward  is  cited  as  establishing  that» 
**  Where  tenants  abuse  their  right  of  cutting  estovers,  the  Court 
will  grant  an  injunction ;'  as,  if  they  cut  turf  for  sale."     Of  course, 
I  cite  these  books  not  as  furnishing  a  ground  of  decision  in  the 
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propositions  contained  in  them,  but  as  evidence  of  the  understanding  H.  T.  1859* 

Exchequer, 
of  the  Profession,  as  to  turbary  being  within  the  rule  which  is 

applied  to  estovers  by  the  Common  Law. 

We  are  of  opinion  that  the  demurrer  to  the  first  defence  must  be 
overruled.  That  disposes  of  the  second  defence,  irrespectively  of  the 
particular  grounds  on  which  it  has  been  assailed  and  defended  in  the 
argument.  It  relies  on  a  custom  which,  being  of  course  local,  can- 
not exist  as  a  custom,  if  the  same  right  exists  at  Common  Law. 

Greene,  B. 

The  plaintiff  in  this  case  complains  that  the  defendant  held  under 
him  a  certain  farm  called  Cooga,  from  year  to  year,  and  that  the 
defendant  cut  and  made  into  turf  large  quantities  of  the  bog  of  said 
lands,  and  converted  same  to  his  own  use. 

The  defendant  justifies,  on  the  ground,  first,  that  the  bog  was 
part  and  parcel  of  the  demised  premises ;  that  there  was  a  house  and 
offices  on  the  demised  lands,  in  which  the  defendant  resided  from 
the  commencement  of  his  tenancy,  and  that  he  cut  and  made  into 
turf  so  much,  and  no  more,  of  the  bog  as  was  necessary  for  fuel  for 
the  house  and  offices :  and  secondly,  that  by  a  custom  existing  from 
time  immemorial,  the  tenants  of  that  farm  of  Cooga  have  been  used 
to  cut  so  much  of  the  bog  as  might  be  necessary  for  fuel  to  be 
consumed  in  the  house  and  offices.  As  to  this  latter  defence,  regard- 
ing it  as  founded  upon  a  custom  derogatory  from  the  Common  Law, 
I  am  of  opinion  that  it  cannot  be  sustained  in  point  of  law. 

The  important  question  in  the  case  is,  whether,  by  the  Common 
Law,  a  tenant  for  life  or  years  is  entitled  to  cut  and  bum  for  fuel 
for  a  dwelling-house  existing  on  the  lands,  and  parcel  of  the  demise, 
so  much  of  any  bog,  forming  also  a  part  of  the  thing  demised,  as 
may  be  necessary  to  be  consumed  as  fuel  for  the  use  of  the  dwelling- 
house?  and  this  depends  upon  the  question,  whether  a  tenant  is, 
under  such  circumstances,  entitled  to  cut  turf,  as  estovers  ?  It  is 
perfectly  settled  that,  at  Common  Law,  a  tenant  is  entitled  to 
reasonable  estovers  of  wood^  for  the  purpose  of  fliel  necessary  to  be 
used  in  a  dwelling-house  existing  at  the  time  of  the  demise.  If  the 
right  to  estovers  be  necessarily  limited  to  ufoodf  and  do  not  extend 
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H.  T.  1859.  to  peat  or  turf,  being  part  of  the  boU  demised,  Uji        .  no  snob 

right  in  Ireland,  it  having  been  abolished  by  the  statute  81  6.  8, 
c.  40. 

In  England  this  right  is  generally  elaimed  and  exercised  with 
regard  to  wood;  and  when  house-bote,  fire-bofe,  hedge-bote,  4e., 
are  referred  to  in  the  books,  such  botes  generally  mean  the  right  of 
cutting  and  using  uH>od.  But  where  no  wood  exists^  and  where 
part  of  the  premises  demised  are  bog,  from  which  no  other  benefidsl 
use  can  arise  except  that  of  fuel,  the  question  arises,  whether  a 
tenant  is  at  the  Common  Law  entitled  to  use  such  bog  for  the 
purposes  of  fuel,  as  be  woiild  hate  been  authorised  to  use  timber 
or  wood,  had  there  been  any,  for  a  like  purpose  ?  I  am  not  aware 
of  any  clear  or  express  authority  in  England  upon  this  point,  but 
we  are  not  without  light  upon  this  matter ;  so  as  far  as  judicial 
deoisions,  or  at  least  dicta  in  Ireland  afford  it,  Mr.  FwrUmg^  in  hb 
able  and  very  accurate  work  (vol.  1,  p.  312),  in  ennmeraUng  the 
different  rights  of  common,  says :— r*'  There  is  also  another  descrip- 
<«  tion  of  light  of  turbary,  which  consists  in  a  privilege  confiurred  on 
*'  a  tenant  to  cut  and  save  turf  for  fuel,  by  way  of  estovers,  in  a 
'*  bog  forming  parcel  of  the  demised  premises,  and  which  is  merdj 
** intended  to  afford  an  excuse  for  committing  waste  in  such  bog;" 
and,  in  p.  315,  he  says: — '*It  is  usual  in  Irish  leases  to  excqit  oat 
**  of  the  demise  all  bogs  and  turf  mosses,  and  only  to  give  a  privilege 
"  of  cutting  and  saving  a  sufficient  quantity  of  turf  to  be  used  for 
"  fuel  on  the  demised  premises : "  and,  in  p.  659y  Mr.  FurUmg  states 
that  when  the  chief  subject  of  the  demise  consists  of  araUe  and 
pasture  and  bog^  as  comprised  in  the  general  words  of  the  demiso» 
the  tenant  has  only  a  right  to  raise  so  much  turf  for  fuel  as  will 
be  sufficient  for  consumption  in  any  dweUing-*house  on  the  premises 
existing  at  the  time  of  the  demise ;  and  he  considers  this  right  as 
governed  by  the  law  of  estovers. 

Let  us  consider  how  far  this  view  of  the  subject  is  sustained  by 
judicial  authority.  There  are  certainly  cases  in  which  applications 
have  been  made  to  Courts  of  Equity  in  Ireland  to  restrain  the  cutting 
of  turf  by  a  tenant  for  ffa/e,  and  in  which  injunctions  for  that 
purpose  have  been  granted,  but  in  which   at  the  same  time,  the 
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right  of  the  tenant  to  cut  tarf  for  fuel  hafl  not  only  been  recognised,  H.  T.  1859< 
but,  as  it  would  seem,  distinctly  affirmed.  Thus  in  Lard  CauHown 
▼.  Ward(a\  where  an  application  was  made  to  Lord  Redesdale  for 
an  injunction  to  stay  the  cutting  of  turf  for  sale.  Lord  Redesdale 
granted  it,  on  the  ground  that  it  was  an  abuse  of  the  tenantfs  right 
to  estovers,  by  using  it  to  an  extent  which  (to  use  his  Lordship's 
language)  his  lease  or  tenure  did  not  authorise.  This  seems  a 
natural  recognition  of  a  right,  by  the  tenure  of  the  land,  to  cut 
for  fuel.  So  in  De  Salts  v.  Crossan  (b).  Lord  Manners  refused  an 
injunction  to  restrain  the  cutting  of  turf,  because  the  affidavit  to 
ground  the  motion  did  not  state  that  it  had  been  cut  for  the 
purposes  of  sale. 

The  suits  for  injunctions  indeed  have  generally  been  to  restrain 
cutting  for  sale,  as  in  White  ▼.  Walsh  (c),  and  Lard  Waterparh  v. 
Austen  {d).  In  the  former  case,  according  to  the  report,  the  order 
was  expressly  without  prejudice  to  cut  turf  for  the  use  of  the  house. 
So  in  Burrows  v.  Ha^es  (e),  the  application  was  to  restrain  cutting 
for  sale. 

Again,  in  Chatterton  v.  White  (fj^  the  motion  was  to  restrain 
cutting  for  sale.  The  Master  of  the  Rolls  there  says  that  he  would 
not  hold  that  a  demise  of  land,  with  the  bog  and  mountain  thereunto 
adjoining,  conferred  a  right  to  the  lessees  to  cut  for  sale  g  and  in 
Anonymous  {g),  the  Master  of  the  Rolls  held  that  where  bog  is 
demised  as  such,  or  there  is  nothing  but  bog  demised,  the  tenant 
may  use  the  bog  as  he  pleases ;  from  which  it  is  to  be  inferred  that 
this  is  the  distinction  between  the  demise  which  confers  a  right 
to  sell  and  that  which  involves  a  right  to  use  for  fuel. 

House-bote,  when  referred  to  in  our  law  books,  generally  refers, 
as  I  have  stated,  to  a  right  to  cut  timber  growing  on  the  demised 
premises ;  but  it  cannot,  I  think,  be  laid  down,  that  such  a  right 
is  to  be  confined  to  lopping  or  cutting  wood,  and  cannot  be  exercised 
by  cutting  and  removing  the  soil  itself  of  the  demised  premises.    No 


(a)  1  6ch.  &  Lef.  8. 
(c)  1  Jon.  626,  n. 
(e)  LoDg.  &  T.  94,  n. 


(6)  1  Ball  &  B.  188. 

(<0  Ibid,  627,  n. 

(f)  1  Ir.  Eq.  Rep.  200. 


07)  1  Uog.  147. 
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H.  T.  1859*  Buch  diBtinction  appears  to  be  recognised  by  the  law ;  for  I  find 

in  Co,  Liii.^  53  b  : — "  The  tenant  may  dig  for  gravel  or  clay  for 
^'the  reparation  of  the  house,  as  well  as  he  may  take  conyenient 
« timber  trees.**  And  in  the  case  of  Wilson  ▼.  Bragg^  reported  in 
Bae.  Abr^  tit  Watte^  O,  where  a  bill  was  filed  to  restrain  tenant 
in  dower  from  getting  pe(U^  and  where  the  bill  was  dismissed  on 
account  of  the  small  value  of  the  injury,  it  was  said  that  digging 
peat  is  in  many  places  the  ordinary  bote,  and  perhaps  the  only  frnit 
that  can  arise  out  of  the  land  ;  and  the  distinction  is  taken  between 
using  the  tnrf  for  bote,  and  selling  it. 

This  is,  in  effect,  an  action  for  waste ;  and  I  do  not  see  how, 
consistently  with  the  authorities  I  have  mentioned,  and  those  cited 
by  my  Lobd  Chibf  Baboh,  we  can  hold  that  the  defendant  has 
committed  waste. 


NoTB. — "  Bote  "  ng.  compenBation,  reoompense,  satisfiM^on  or  amendi  : 
Lamb's  ExpUeU*  Sasf.  WordM,  Hence  man-bote,  alias  mon-bote,  i.  e.,  oompeDsa- 
tion  or  amend  for  a  man  dain  which  was  bonnd  to  another  :  King  Lutg  Lam  by 
Lombard^  ca.  96,  Hence  to  give  to  boot,  t.  e.,  eoaq)ensatumu  gratia.  See  Skae 
de  Verb,  Signif.^  tit  Bote. 

"  Eire-bote,"  an  allowance  of  wood  for  firing,  which  a  man  may,  by  Common 
Law,  take  out  of  the  lands  granted  to  him. 

"EstoTers,"  from  Estoffis  from  Estofier,  &c.,  to  nipply  with 
ComeL  Interp, 


Jan.  19. 


NIXON  •.  HARVEY. 


In  libel,   the  LiBBL. — ^The  plaintiff  in  this  case  had  been  a  Deputy-marshal,  ia 

plea  that  the 

paUication       the  Four-courts  Marshalsea,  from  which  employment  he  had  been 

complained  of 

is  not.  a  libel    dismissed  previously  to  the  bringing  of  the  present  action. 

^^^  ^  The  defendant  was  the  Inspector  General  of  Prisons  in  IreLind, 

and  the  alleged  l^bel  was  contained  in  a  report  made  by  him  to  the 

Lord  Lieutenant,  in  discharge  of  his  duty  as  such  Inspector  Oenertl. 
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The  sninmonB  and  plaint  contained  three  counts,  aad  the  third  H.  T.  1859. 

count  set  out  the  portion  of  the  report  which  contained  the  alleged  .      egu^ 

libel.    Second  plea  to  the  third  paragraph — **  That  the  matter  con-  ^^^^ojx 

tained  in  the  said  paragraph  is  not  a  libel.**  habybt. 

To  this  plea  the  plaintiff  demurred. 


D,  C  Heron^  in  support  of  the  demurrer. 

The  plea  of  no  libel  is  bad  at  Common  Law,  and  under  the  Pro- 
cedure Act  The  7ist  section  of  the  Procedure  Act  1853  says: — 
^  In  actions  for  wrongs,  defences  by  way  of  denial  shall  take  issue 
«<  on  some  one  ot  more  than  one  material  matter  of  fact  alleged 
*'  in  the  summons  and  plaint ;  and  all  defences  which  admit  the 
'^  matter  complained  of,  but  rely  on  matter  of  avoidance,  excuse  or 
«*  justification,  shall  be  expressly  pleaded." 

A  count  for  libel  differs  from  every  other  species  of  pleading  in 
this,  that  the  whole  of  the  plaintiff's  evidence  on  his  prima  faeie 
case  is  set  out ;  and  the  matter,  if  defamatory,  is  not  libellous  in 
only  four  cases.  It  is  not  a  libel  if  true — if  privileged — ^if  it  were 
not  published ;  and  lastly,,  if  it  be  a  fair  comment  in  the  way  of 
criticism  on  public  men,  books  or  proceedings. 

Each  of  these  four  defences  ought  to  be  separately  pleaded ;  but 
where  on  the  record  the  question  is,  whether  the  matter  complained 
of  be  libel  or  no  libel,  the  only  question  is,  are  the  statements  in  the 
plaint  libellous  when  they  are  admitted  on  the  record  to  have  been 
published  falsely  and  maliciously  ?  In  this  country  this  plea  has 
been  partly  discussed  in  (^  Connor  v.  Fisher  (a)  and  Spong  y. 
Pahy  (6).  Before  the  passing  of  Fox's  Libel  Act,  82  G.  3,  c  60, 
the  question  of  libel  or  no  libel  was  admittedly  for  the  Court.  The 
only  change  that  Act  of  Parliament  made  in  the  Common  Law  was, 
to  permit  juries,  in  criminal  cases  of  libel,  to  return  a  general  ver- 
dict, as  they  did  in  all  other  criminal  cases :  Rex  v.  NuU  (c) ;  Rex 
V.  Skebbeare  {d) ;  Rex  v.  Wood/all  (e) ;  Rex  v.  Shiplejf  (f) ;  SU>ek' 
daU$  ease  (jg).   There,  in  answer  to  a  question  put  by  the  House 

(a)  4  Ir.  Com.  Law  Bep.  246.  (&)  5  Jr.  Com.  Law  Bep.  351. 

(e)  3  T.  Bep.  430,  n.  (<0  Ibid. 

(0  5  BaiT.  2661.  (/)  4  Dong.  78. 

is)  22  How.  Sta.  Tr.  296. 
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H.  T.  1659-  of  Lords,  whether  on  the  trial  of  an  inf<»tnati(m,  or  indictinent  for 

a  libel,  is  the  criminality  or  inBoeeoce  of  the  paper  set  (brth  in  Bueh 
information  or  indictment  as  the  libel,  matter  of  fact  or  matter  of 
law,  where  no  evidence  is  given  for  the  defendant?  The  Jadga 
unanimously  answered — "  That  ih^  criminality  or  innocenee  of  any 
"  act  done  (which  includes  any  paper  written),  is  the  result  of  the 
'*  judgment  which  the  law  pnmoinioes  upon  that  act,  and  must, 
'*  therefore,  be  in  all  cases  and  under  aU  circumstaiiees  matter  of 
"  low,  and  not  matter  of  fact ;  and  this  as  well  wheve  evideBee 
^*  is  given  as  where  it  is  not  given  for  tbe  defendant :  the  eflbet 
of  -evidence  given  for  the  defendant  as  to  this  qvesiiiMi  being 
nothing  more  than  to  iotn^duee  &ets  or  circumstaaees  into  the 
'*  case  which  the  proseeutor  had  left  out  of  it ;  upon  which  it  will 
*'  still  be  for  the  law  to  pronounce  whether  the  act  done  be  criminal 
**Qr  kuiooent." 

in  ffmire  v.  JViUon  {a\  Littkdale,  i.^  says : — ^  If  the  tendeney 
*^  of  the  piablieation  was  iBJurioas  to  the  plaintiff,  then  the  law  will 
**  presume  4ihat  tlie  defendant,  by  publishiog  it,  intended  to  protee 
'*  that  injury  which  it  was  cidcQlated  to  flieot :  if  it  had  that  tea- 
^*  dency,  there  can  be  no  doubt  it  was  a  libeL"  Paraiater  v*  GbifP* 
iand  {h) ;  1  Taylor  <m  Evidence^  2nd  ed^  p.  89. 


lU 
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(r.  FUzgilbon  and  C.  Shaw^  ooatra,  were  not  called  upon. 


Beqot,  C.  B- 

V^a^  a  defeodant,  in  an  action  for  a  libel,  is  entitled  to  take 
the  opiniiMi  oC  a  j-ury,  upon  the  question  whether  the  puUieatioa 
complained  of  is  or  is  not  a  libel,  has  been  already  the  aubfeot  of 
dedsion.  BayU9  v.  Lawrence  {c)\  Parmiter  v.  Ca9fAMd(d)i 
Heame  v.  StaweHie).  Upon  that  point  we  do  not  think  we  ov^t 
to  say  more  than  l^at  it  has  been  so  decided*  This,  of  ooarse,  does 
net  at  all  aSeet  the  power  or  dvty  of  ihe  Court  to  deteianiae  the 
same  question,  If  it  arise  on  the  record. 


(a)  9  B.  &  C.  643. 
(c)  n  Ad.  &  Ell.  920. 


(6)  6  M.  ft  W.  105. 
(d)  6  M.  A  W.  MMMOe. 


{€)  12  Ad.  ft  EU.  719. 
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''Libel"  is  a  term  perfectly  well  kDOwn  to  the  law.     It  means  a  H.  T.  1859- 

JExchcoutT, 
defamatory   publication,   written  or  printed  ;   that  is,  written   or 

printed  matter  (published),  which  holds  up  the  party  affected  by  it 
to  hatred,  ridicule  or  contempt ;  whether  it  is  or  is  not  of  that 
,  character  is  involved  in  the  question  whether  it  is  or  is  not  a  libel ; 
and  that  is  a  question  which  must  be  determined  by  the  jury,  if  the 
pleadings  be  so  framed  as  to  submit  that  question  to  them.  If  that 
be  so,  the  only  matter  which  we  have  to  consider  is,  how  the 
question  may  be  raised,  by  the  pleadings,  for  the  determination  of 
the  jury,  consistently  with  the  Common  Law  Procedure  Act  of 
Ireland.  Difficulties  may,  in  some  cases,  exist  under  the  statute, 
with  reference  to  the  manner  in  which  the  question  should  be 
raised.  According  to  the  precedents  in  the  old  forms  of  pleading, 
the  term  ^*  libel "  was  always  employed  in  describing  the  publication 
complained  of,  in  a  declaration  for  printed  or  written  slander. 
According  to  the  form  given  by  the  Common  Law  Procedure  Act 
(schedule  C,  No.  26),  the  plaint  may  charge  that  the  defendant 
*'  falsely  and  maliciously  printed  and  published  of  the  plaintiff"  the 
words  complained  of,  without  using  the  term  "libeL"  How  a' 
defence  should  be  framed  in  order  to  raise  the  question  of  **  libel 
or  no  libel,"  upon  a  plaint  in  that  new  form,  we  have  not  to  con- 
sider here.  Possibly  the  defence  pleaded  to  the  present  plaint  might 
be  sufficient  in  that  case  also.  But,  in  the  case  before  us,  the  plaint 
alleges,  in  terms,  that  the  publication  complained  of  is  a  "  libel." 
It  states  that  the  defendant  *'  falsely  and  maliciously  published  the 
libel "  complained  of.  It  is  contended,  on  the  part  of  the  plaintiff, 
that  in  merely  denying  that  the  publication  is  a  libel,  the  falsehood 
and  malice  are  admitted,  and  that  therefore  the  plea  is  bad.  But 
the  word  "maliciously "'comprises  two  things,  viz.,  malice  in  law, 
implied  by  the  law  ^m  the  very  nature  of  a  libel,  by  reason  of 
the  defamation  which  it  imports,  and  malice  in  fact,  which  may 
be  proved  by  other  evidence  in  addition  to  the  mere  defamatory 
character  of  the  words  complained  of.  If  the  libel  be  shown  to  have 
been  published  under  circumstances  which  made  it  a  privileged 
communication,  the  implication  in  law  of  malice,  derived  from  its 

defamatory  character,  is  rebutted  ;  and  then  the  action  fails,  unless 
VOL.  8.  57  L 
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H.  T.  1 859-  malice  in  fact  be  proved.     But  if  the  publication  be  not  defamatory, 

* . '     there  is  no  malice  implied  by  law  ;  and  the  allegation  that  words, 

not  defamatory,  were  maliciously  and  falsely  published,  becomes, 
with  a  view  to  an  action,  nugatory  and  immaterial.  If  the  publica- 
tion be  not  a  libel,  the  very  foundation  of  the  action  fails,  because  it 
is  not  that  kind  of  publication  for  which  the  law  gives  a  remedy  by 
action.  The  allegation  that  it  is  a  libel  is  therefore  a  material 
traversable  allegation ;  and  the  traverse  of  it  is  a  complete  answer 
to  the  summons  and  plaint. 

That  is  the  view  on  which  I  think  this  defence  ought  to  be  sus- 
tained. If  it  be  really  intended  to  dispute  the  right  of  the  defendant 
so  to  plead  as  to  submit  the  question  of  *'  libel  or  no  libel"  to  a 
jury,  that  must  be  done  before  some  higher  tribunal.  We  are  of 
opinion  that  this  demurrer  must  be  overruled. 


RlCBARDS,  B. 

I  think  it  very  plain  that  the  defendant  in  an  action  of  libel  is 
entitled  to  insist  that  the  publication  complained  of  by  the  plain- 


NoTE.— The  32  G.  3,  c  60,  8.  1 ,  is  as  followB :— *'  Whereas  donbts  have  arisen 
whether,  od  the  trial  of  an  indictmeDt  or  iDfonnation,  for  the  making  or  publidiiag 
any  libel,  where  an  issue  or  issues  are  joined  between  the  King  and  the  defendant 
or  defendants,  on  the  plea  of  not  guilty  pleaded,  it  be  competent  to  the  jaiy 
empanelled  to  tiy  the  same  to  give  their  verdict  npon  the  whole  matter  In  isne: 
be  it  therefore  declared  and  enacted  by  the  King's  most  excellent  Majesty,  bf 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  aad 
Commons  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that,  on  every  such  trial,  the  jury  sworn  to  try  the  issue  may  give  a  general 
verdict  of  guilty  or  not  guilty,  upon  the  whole  matter  put  in  issue  upon  such 
indictment  or  information ;  and  shall  not  be  required  or  directed  by  the  Court  or 
Judge  before  whom  such  indictment  or  information  shall  be  tried,  to  find  the 
defendant  or  defendants  guilty,  merely  on  the  proof  of  the  publication  by  such 
defendant  or  defendants  of  the  paper  charged  to  be  a  libel,  and  of  the  sense 
ascribed  to  the  same  in  such  indictment  or  information." 

In  Parmiier  v.  Coupland{6  M.  &  W.  105),  in  an  action  for  several  libels,  the 
Judge  having,  at  the  trial,  told  the  jury  what,  in  point  of  law,  constituted  a  libd, 
he  left  it  to  them  to  say  whether  the  publications  in  question  were  calculated  to 
be  injurious  to  the  character  of  the  plaintiff;  the  juiy  found  a  verdict  for  die 
defendant.  In  support  of  a  rule  am  to  set  aside  the  verdict,  it  was,  amoog 
other  matters,  contended,  *'  that  the  learned  Judge  ought  to  have  directed  the 
jury  ihat,  in  point  of  law,  the  publications  complained  of  were  libels  on  the 
plaintiff."  The  Coart  set  aside  the  verdict,  on  payment  of  coats,  being  of 
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tiff  is  not  a  libel ;  and  if  he  can  induce  the  jury  to  concur  with  H.  T.  1859. 

Exekeguer, 
him   in   considering  that  the  publication   is  not  a   libel,   he  will     v.—— ...—— ^ 

succeed.   How  he  is  to  raise  that  qaesf.on.  otherwise  than  by  a  plea        """ 


V, 


that  the  juzy  had  oome  to  a  wrong  ooncloaion ;  but  held  that  there  was  no  mia- 
direction. 

Pabkb,  B. — It  haa  been  the  course  for  a  long  time  /or  a  Judge,  in  cases  of 
libel,  as  in  other  cases  of  a  criminal  nature,  first  to  gire  a  legal  definition  of  the 
ofienoe,  and  then  to  leave  it  to  the  jury  to  saj  whether  the  facts  necessary  to  con- 
stitute that  ofience  are  proved  to  their  satisfaction  ;  and  that,  whether  the  libel  is 
the  subject  of  a  criminal  prosecution,  or  civil  action.  A  publication,  without  jus- 
tification or  lawful  excuse,  which  is  calculated  to  injure  the  reputation  of  another, 
by  exposing  him  to  hatred,  contempt  or  ridicule,  is  a  libel.  Whether  the  particu- 
lar publication,  the  subject  of  inquiry,  is  of  that  character,  and  would  be  likely  to 
produce  that  efiect,  is  a  question  upon  which  a  jniy  is  to  exercise  their  judgment, 
and  pronounce  their  opinion  as  a  question  of  fact.  The  Judge,  as  a  matter  of 
advice  to  them  in  deciding  in  that  question,  might  have  given  his  own  opinion  as 
to  the  nature  of  the  publication,  but  was  not  bound  to  do  so  as  a  matter  of  law. 
Mr.  Fox's  Libel  Bill  was  a  declaratory  Act,  and  put  prosecutions  for  libel  on  the 
same  footing  as  other  criminal  cases. 

ALDsasoN,  B. — I  entirely  concur.  The  first  question  is,  whether  the  learned 
Judge  ought  to  have  laid  it  down  positively,  that  if  the  publications  were  fNioved,' 
and  the  words  were  used  in  their  ordinary  sense,  the  jury  must  find  that  they 
were  libels.  I  think  it  would  not  be  correct  so  to  do ;  but  that  he  ought — having 
defined  what  is  a  libel — to  refer  to  the  jury  the  consideration  of  the  particular 
publication,  whether  falling  within  that  definition  or  not.  I  think  that  if  he  wsre  « 
to  take  it  upon  himself  to  say  that  it  was  a  libel,  he  would  be  wrong  in  doing  so. 

In  Baylis  v.  Lawrence  (11  Ad.  &  Ell.  920),  a  similar  decision  was  made. 
Lord  Denman,  at  p.  924,  referring  to  the  statute  32  G.  3,  c  60,  said : — 
**  The  statute  indeed  is  applicable  only  to  criminal  cases,  but  it  was  a  dedaratoiy 
Act,  and  the  importance  of  declaring  the  law  existed  only  in  the  case  of  criminal 
libels.  The  Act,  therefore,  furnishes  dear  evidence  that  the  Judge  is  not  in 
civil  eases  bound  to  state  his  opinion  whether  the  publication  be  libellous  or 
not ;  and  this  agrees  with  the  late  decision  of  the  Court  of  Exchequer,  in  Pat' 
miter  v.  Coupland." 

In  Heame  v.  Stowett  (12  Ad.  &  Ell.  719),  it  was  held,  in  conformity  with 
Wright  v.  Clemente  (3  B.  &  Aid.  503),  and  Goldstein  v.  Fos$  (6  B.  &  C.  154), 
that  notwithstanding  a  verdict  for  the  plaintiff  in  an  action  for  a  libel,  that 
Court  may,  upon  a  view  of  the  publication  as  set  forth  on  the  record,  deter- 
mine that  it  is  not  a  libel,  and  arrest  the  judgment  on  that  ground.  But 
this  review  of  the  record,  after  verdict,  would  seem  to  apply  only  in  favour  of 
the  defendant.  Lord  Denman,  in  Baylis  v.  Lawrence,  says : — '*  There  is  in- 
deed one  case  in  which  a  pure  question  of  law  may  arise.  If  the  Judge  and  jury 
think  the  publication  libellous,  still  if,  on  the  record,  it  appear  not  to  be  so,  judg. 
ment  must  be  arrested."  And  in  Parmiter  v.  Coupland,  when  Wriyht  v.  Clements 
was  cited  in  support  of  the  general  proposition,  that  **  the  Court  must  judge  whe- 
ther the  words  set  out  constituted  a  ground  of  action  or  not,**  Baron  Alderson 
said,  **  That  is  for  the  benefit  of  the  defendant ;  the  Court  are  to  see  whether,  in 
any  reasonable  sense,  the  word^  may  be  innocent.** 
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H.  T.  1859.  of  this  kind,  I  do  not  know;  but,  if  there  be  anj  other  mode  of 
*  raising  it,  be  it  so.  If  the  defendant  adopt  a  defence  by  way  of 
excuse  or  justification,  that  is  not  this  case,  and  that  defence  he 
must  plead ;  and  so  there  are  a  yarietj  of  other  defences  he  must 
plead:  but  what  he  says  here  is  this: — *^ Taking  this  publication 
"to  be  as  stated,  the  publication  of  which  I  do  not  deny,  it  is 
*'  not  a  libel,  and  I  submit  that  question  to  the  jury,  and  not  the 
"  Court  alone."  If  that  be  a  question  for  the  jury,  how  else,  having 
regard  to  Fox's  Act,  than  by  a  plea  of  this  kind,  can  the  defendant 
raise  it  ?  Upon  this  short  ground  I  concur  with  my  Lobd  Chief 
Ba&on. 


Greene,  B. 

We  must  construe  the  Tlst  section  of  the  Common  Law  Pro- 
cedure Act  with  reference  to  the  existing  law  applicable  to  cases 
of  libel.  It  never  was  the  intention  of  the  Common  Law  Procedure 
Act  to  deprive  a  defendant  of  any  defence  which  he  had  prior  to 
the  passing  of  the  Act ;  and  if  that  be  so,  we  ought  not  to  give 
it  such  a  construction  as  will  lead  to  that  result.  If  we  were  to 
hold  this  plea  bad,  we  should  in  effect  deprive  defendants  of  a 
privilege  which  they  had  prior  to  the  passing  of  the  Common  Law 
Procedure  Act,  and  which  was  conferred  upon  them  by  Fox's  Act» 
The  demurrer  must  be  overruled. 
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H.  T.  1859- 

Exchequer, 


LYSAGHT  V.  DELACOUR.* 

Jan,  26,  29. 


CovBNANT  for  renty  upon  an  indenture  of  demise. — The  summons  L.  demised  to 

D.    certain 

and  plaint  averred  that  one  William  Lysaght,  by  deed,  bearing  date  lands,  descri- 

bed  tLB  "  cono 

the  2nd  day  of  July  1827,  demised  to  the  defendant  all  that  and  taining  fifty. 

those  that  part  of  the  lands  of  Lodge,  situate,  &c.,  with  a  covenant  theieabonte  • 

for  perpetual  renewal,  at  the  yearly  rent  of  £1.  6s.  sterling,  by  the  ^ted  topS' 

acre,  for  each  and  every  acre,  English  statute  measure,  said  premises  ^^^^^^ 

contained,  and  proportionably  for  roods  and  perches ;  said  rent  to  be  y^f^I  ^^^  ^^ 

£i,  o8.  by  tbe 

paid  and  payable  by  two  even  and  equal  half-yearly  payments,  on  &<^re,  for  each 

and  every  acre 

every  25th  day  of  March  and  29th  day  of  September  in  every  year,  laid    premises 

contained,  and 

over  and  above  all  taxes,  charges  and  impositions  '^  whatsoever,  quit-  proportionably 

for  roods  and 

*'  rent.  Crown-rent,  tithe  and  composition  for  tithe  only  excepted ;  perches.    The 

"and  the  said  defendant,  James  Delacour,  thereby  covenanted  with  tained  in  the 

*'  the  said  William  Lysaght,  his  heirs  and  assigns,  that  he  the  said  i^ll^^rta^ed'^^ 

"  defendant,  James  Delacour,  should  and  would,  from  time  to  time,  ^^fo]^°^IL 

"  and  at  all  times  thereafter,  during  the  term  thereby  granted,  and  y^H"  "°J  ^^ 

"  every  renewal  thereof,  well  and  truly  pay,  or  cause  to  be  paid,  quantity  of 

nfty-fiye  acres. 

**  unto  the  said  William  Lysaght,  his  heirs  and  assigns,  the  reserved  To  an  action 

of  covenant  for 

"yearly  rent  or  sum  of  £1.  6s.  sterling,  by  the  acre,  for  each  and  the  arrears,  the 

defendant 

«  every  acre,  English  statute  measure,  said  premises  contained,  and  pleaded  that 

"  proportionably  for  roods  and  perches,  on  the  days  and  times  and  stated  in  the 
'*  in  the  manner  thereinbefore  mentioned  and  appointed  for  the  pay-  ^^fiy^^^n^ 
"  ment  thereof,  clear  over  and  above  all  taxes  as  aforesaid :  and  the  ^^  ^^^  ^^ 

"  plaintiff  saith  that  all  the  estate  and  interest  of  the  said  William  ^^"^^^ 

had  been  no 
more  precise  ascertainment  of  the  quantity ;  and  it  being  uncertain  what  was 
the  quantity,  the  plaintiff  agreed  to  take  the  rent,  on  the  basis  of  the  lands  contain- 
ing nfty-fiye  acres,  in  consi&ration  of  the  defendant  agreeing  to  pay  it  at  that  rate, 
and  that  same  was  accordingly  paid  and  accepted  by  plaintiff,  in  satisfaction  and 
discharge  of  each  half-yearly  gale. — Held,  that  the  pliuntiff 's  receipts  and  letters 
vouching  the  parent  of  the  rent  in  full,  and  demanding  it  upon  that  basis,  were 
evidence  to  sustam  the  agreement  pleaded. 

Semih  {per  PiooT,  C  B.) — The  plea  disclosed  a  sufficient  consideration  for  the 
agreement 

It  is  not  open  to  the  plaintiff,  upon  a  new  trial  motion,  to  impeach  the  validity  of 
his  adversary  s  pleading ;  he  should  move  for  judgment  non  obttante  veredicto, 

*  Before  Fioot,  C.  B.,  and  Greene,  B. 
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H.  T.  1859*  "Lysaght,  of  and  in  the  said  demised  premises,  and  of  and  in  the 

^ '*     "reversion  thereof  expectant  upon  the  said  lease,  afterwards  became 

"  and  were,  and  now  are,  legally  and  duly  vested  by  mesne  assign- 

DELACOUB.  ^'  ment  in  the  plaintiff.  And  the  plaintiff  further  avers  that  said 
'*  premises  contain,  in  the  whole,  57a*  Ir.  lOp.,  English  statote  mea- 
"  sure,  and  that  some  of  the  lives  in  said  lease  are  still  in  being : 
"and,  for  breach  of  the  said  covenant,  the  plaintiff  avers  that, 
"during  the  said  term,  and  since  the  plaintiff  became  . assignee 
"thereof,  the  sum  of  £107<  Os.  Id.,  for  arrears  of  the  said  rent, 
"  up  to  and  for  the  25th  of  March  last,  became  due,  and  were 
"  and  now  are  due  and  unpaid  by  the  defendant  to  the  plaintiff." 
The  indorsement  of  particulars  of  the  plaintiff's  demand  was  as 

follows : — 

'*  Arrears  of  the  rent  of  je74.  lOs.  2d.  a-year,  payable  to  plain* 
tiff  under  the  lease  of  the  2Qd  of  July  1627.  from  the  29th 
day  of  September  1834  to  the  29th  day  of  September 
1857.  after  creditiiig  thereont  the  sum.  of  £71.  10s.  Od. 
a-year,.paid  by  the  defendant  to  the  plaintiff  np  to  the 
25th  of  March  1857,  and  the  sum  of  £35.  38.  lOd.,  paid 
on  account  of  the  rent  due  on  the  29th  of  September 
1857    ...  ...  ...  ...  ...  £G9  15   0 

"1858,25ihofMarch— Half  a  year's  rent,  due  this  day         ...     37    5    1 


£107  0  r 
First  defence. — As  to  the  sum  of  £69*  15s.,  the  first  item  in  the 
particulars,  "That  the  said  lands  in  the  said  deed  in  the  summons  and 
"  plaint  mentioned  are  by  the  same  deed  expressly  stated  to  contain 
"  fifty-five  acres,  English  statute  measure,  or  thereabouts.  And  the 
"defendant  says  that,  from  the  time  of  the  making  of  the  said 
"  demise,  up  to  and  including  the  period  of  the  settlement  of  the 
"gale  of  rent  due  the  29th  of  September  1857,  as  hereinafter 
"stated,  there  had  been  no  more  precise  ascertainment  between 
"plaintiff  and  defendant  of  the  quantity  of  land  in  the  demised 
"  premises ;  nor  did  the  said  plaintiff,  or  any  other  person  entitled 
"  to  the  rent,  notify  to  the  defendant  that  the  said  demised  premises 
"  contained  any  greater  quantity  than  fifty-five  acres,  English  statute 
"measure;  but,  on  the  contrary,  the  said  plaintiff,  who  had  full 
"  means  of  knowing  whether  the  said  lands  contained  more  or  less 
"  than  fifty-five  acres,  demanded  and  required  payment  of  the  rent 
"  of  the  said  premises  from  time  to  time  from  the  defendant,  on  the 
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"basis  of  their  containing  fifty-five  acres,  neither  more  nor  less;  and  H.  T.  1859* 

'*  the  defendant  says  that,  it  being  uncertain  what  was  the  actual     < J—^ 

''quantity  of  land  contained  in  the  said  deed,  when  and  as  each 

*'  successive  half-yearly  gale  of  the  rent  under  the  said  deed  during    delacoub. 

"all  the  period  aforesaid  accrued  due,  the  plaintiff,  during  all  the 

"  time  aforesaid,  agreed  to  take  the  said  rent  at  the  acreable  rent 

"mentioned  in  the  said  deed,  calculated  on  the  basis  of  the  said 

"demised   premises  containing  fifty-five  acres,  in  consideration  of 

"defendant  agreeing  to  pay  the  same  at  that  rate,  which  he  accord- 

"  ingly  did.     And  defendant  says  that  he  duly  paid  to  the  plaintiff, 

**and  the  plaintiff  duly  accepted  and  received  from  the  defendant, 

"  each  and  every  half-yearly  gale  of  the  said  rent,  calculated  on  the 

"  said  quantity  of  fifty-five  acres,  in  clear  settlement  for,  and  in  full 

*"  payment,  satisfaction  and  discharge  of  each  of  the  several  half- 

"  yearly  gales  of  the  said  rent  under  the  said  deed,   up  to  and 

"including  the  gale  of  rent  due  March  1857,   and  gave  to  the 

"  defendant,  for  said  half-yearly  gales  of  the  said  rent,  a  clear  receipt 

"in  full  for  the  half-yearly  gales  of  rent  payable  under  the  said 

"deed,  up  to  and  including  the  gale  due  March  1857." 

As  a  second  defence  to  the  sum  of  £69*  15s.,  the  first  item  of 
the  particulars,  the  defendant  set  out  the  facts  stated  in  his  first 
defence,  and  averred  that  "  The  plaintiff,  upon  every  such  payment 
"  and  acceptance  and  receipt  as  aforesaid,  relinquished  and  gave  to 
"  the  defendant  whatever  rest,  residue  and  remainder  there  was  or 
"  might  have  been  of  each  of  the  said  several  half-yearly  gales  of  the 
^'  said  rent  reserved  by  and  payable  under  the  said  deed,  over  and 
"above  the  sum  of  £35.  158.,  for  or  in  respect  of  each  gale." 

By  way  of  third  defence  to  the  sum  of  £69*  15s.: — "That  the 
"  said  deed  in  the  summons  and  plaint  mentioned  demises  the  said 
"premises  therein  comprised  as  containing  fifty-five  acres,  statute 
"  measure,  or  thereabouts :  and  the  defendant  says  that,  during  all 
"  the  time  aforesaid,  there  was  no  other  or  further  ascertainment  of 
"  the  exact  quantity  of  the  said  premises ;  and  it  being  uncertain  and 
"  unascertained  what  was  the  actual  quantity  of  the  said  premises, 
as  each  successive  half-yearly  gale  of  the  said  rent  became  due,  the 
plaintiff,  who  had  at  all  times  full  and  ample  means  of  ascertain- 


«i 
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H.  T.  1869*  '^  ing  the  exact  quantity  of  land  in  the  said  premises,  in  consideration 

^..-'^. \     *^  that  the  defendant  would  agree  to  pay,  and  would  pay,  each  half- 

*(  yearly  gale,  calculated  on  the  basis  of  the  said  lands  containing 

DELACOUR.  "fifty-five  acres,  namely,  a  sum  of  £35.  15s.,  he  the  plaintiff  agreed 
"  to  accept  the  same  in  full  satisfaction,  accord  and  discharge  of  each 
"  of  the  said  half-yearly  gales  of  rent  reserved  by  and  payable  und^ 
^*  the  said  deed.  And  the  defendant  says  that  he  did,  ailter  each  haif- 
"  yearly  gale  of  the  said  rent,  up  to  and  including  that  of  the  25th 
*' of  March  1857)  became  due,  pay  the  said  rent  to  the  plaintiff,  cal- 
"culated  as  aforesaid,  namely,  £35.  158.  each  half  year,  and  which 
"  the  plaintiff  received  in  clear  settlement  for,  and  in  full  satisfaction 
'*  and  discharge  of,  each  and  every  of  the  said  several  and  respectiTC 
"  half-yearly  gales." 

No  question  arose  upon  any  other  of  the  defences  pleaded.  The 
issues  settled  upon  these  pleadings  were,  whether  the  first,  second 
and  third  defences,  as  to  the  sum  of  £69.  15s.,  were  respectively 
true  in  substance  and  fact? 

At  the  trial,  before  0*Brien,  J.,  at  the  Summer  Assizes  of  1858,  for 
the  county  of  Cork,  the  defendant,  upon  whom  the  affirmative  of  those 
issues  lay,  gave  in  evidence  the  lease  of  the  2nd  of  July  1827,  and 
an  indorsement  thereon,  bearing  date  in  August  1847,  inserting  a 
new  life ;  also  seven  letters  from  the  plaintiff  to  the  defendant^  writ- 
ten between  the  years  1845  and  1858,  calculating  each  half-yearly 
gale  at  £35.  15s.    The  first  of  these  letters  was  as  follows : — 

'•4th  of  Jane  1845. 

''  I  received  your  letter  this  evening,  and  at  foot  send  you  the 

*' particulars  of  what  is  due  on  foot  of  the  March  rent,  which  I 

"hope  you  will  find  correct.     The  balance  is  £30.  128.  4d. 

'*  Jambs  Ltsaght.** 
"  Db.  Cb. 

"  Maich  1844  gale  £35  15    0        1844,  Angost  20,  Cadi     ...    £35  10    0 
Sept.  1844  gale        35  15    0        1845,  Jan.  17,        do.     ...        35  15    0 

March  1815  gale     35  15    0        Tithe         3  17  11 

Poor-rates,  at  lOd.  in  the  pound    19    9 


£107    5    0 


Balance,  £30  12    4  £76  12    8" 

Also  the  letter  of  the  plaintiff,  dated  22nd  of  March  1858,  sUting 
that  the  lands  contained  57a.  Ir.  lOp.,  and  demanding  the  arrears. 
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The  defendant  also  gave  in  evidence  tventy-^two  reeeipte  for  renti  for  H.  T.  1859« 
various  periods  from  Jtily  1827 ;   nineteen  of  diose  W6i«  from  the     ^H^^ 
plaintiff  to  the  defendant,  and  all  treated  the  payment  <if  £35.  158.  ^^ 

for  each  gale  as  a  payment  in  full.  With  this  evidence  the  plaintiff  i^laoocb. 
closed  his  case.  The  plaintiff's  Coansel  tlian  ealled  up^  his  Lord- 
ship to  direct  a  verdict  for  the  plaintiff,  which  he  refused  to  do.  The 
plaintiff  was  then  examined  m  8upp<Mt  of  his  ease ;  and  he  stated 
that  he  did  not,  nntii  March  in  that  year,  become  aware  of  the  exact 
quantity  of  land  contained  in  the  lease,  and  that,  on  discovering  the 
quantity,  he  wrote  to  the  defendant,  demanding  the  arrears,  and  that 
he  always  took  for  granted,  nntil  March  last,  that  the  lands  eom- 
twned  fifty-five  acres.  On  crott-examination,  he  stated  that  he 
demanded  the  rent  from  time  to  time,  and  gave  his  receipts,  on 
the  basis  of  the  lands  containing  fifty-five  aeres,  and  that  he  never 
intended  then  to  ask  for  more ;  that  he  never,  otherwise  than  in  that 
way,  made  any  agreement  with  the  defendant  to  take  the  rent  on 
the  basis  of  the  lands  containing  fifty-five  acres. 

The  plaintiff's  Counsel  then  called  upon  his  Lordship  for  a  direc- 
tion upon  all  the  issues,  upon  the  grounds,  first,  that  there  was  no 
evidence  to  sustain  any  of  the  three  defences ;  secondly,  that  there 
was  no  evidence  of  any  agreement  to  receive  the  lesser  sum  in  satis- 
faction of  the  greater ;  and  thirdly,  that  there  was  no  evidence  of 
any  consideration  for  such  alleged  agreement.  His  Lordship  decli- 
ned to  do  so,  but  tdd  the  jury  that,  if  they  were  of  opinion  tliat 
the  statements  in  the  defence  were  true,  they  should  find  for  the 
defendant ;  and  he  reserved  libetty  fer  the  plaintiff,  in  the  event 
of  the  verdict  being  against  him,  to  move  to  set  aside  the  verdict, 
and  eater  a  verdict  for  him,  in  case  the  Court  should  be  of  opinion 
that  he  should  have  directed  a  verdict  for  the  plaintiff,  on  any  of  the 
grounds  relied  on.    The  jury  found  a  verdict  for  the  defendant. 

J7.  E.  Chatterton^  in  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  verdict  for  the  plaintiff,  pursuant 
to  the  leave  reserved,  or  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  and  the  weight  of  evidence. 

The  landlord's  side  of  the  lease,  which  was  produced  durrng  the 
VOL.  8.  58  L 


Z«T8AGHT 

v. 

DBLACOUB. 
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H.  T.  1869-  argument,  was  found  to  contain  an  indorsement  by  the  landlord, 
*     stating,  that  it  was  **  a  lease  of  part  of  the  lands  of  Lodge,  con- 
taining fifty-five  acres,  at  the  yearly  irent  of  £71.  lOs." 

R.  Lane  (with  him  E,  Sullivan  and  JV,  JohnUon)  now  showed 
cause. 

The  only  question  is,  whether  there  was  any  evidence  to  go  to 
the  jury,  to  support  the  defences  pleaded?  No  other  question  can  be 
argued  upon  this  motion,  as  issues  upon  the  truth  of  the  defences 
were  sent  to  the  jury;  and  the  conditional  order  has  been  taken 

■ 

upon  the  ground  that  the  verdict  was  against  evidence.  We  submit 
there  was  abundant  evidence  to  support  the  findings  of  the  jury; 
first,  the  dealings  of  the  parties  for  thirty  years;  secondly,  the 
receipts  for  rent,  which  are  all  receipts  in  full;  and  thirdly,  the 
letters  of  the  plaintiff*  himself,  demanding  the  rent  as  if  for  fifty- 
five  acres.  No  evidence  could  be  stronger  than  this  to  support  the 
defence,  which  is  substantially  this,  that  the  exact  quantity  of  land 
being,  as  is  admitted,  unascertained  and  unknown,  both  parties 
agreed,  the  one  to  pay  and  the  other  to  accept,  rent  as  for  a  quantity 
of  fifty-five  acres.  The  validity  of  the  defence  itself  cannot  be  con- 
sidered by  the  Court  upon  this  motion.  K  that  question  had  been 
intended  to  be  raised,  the  plaintiff  should  have  demurred,  or  should 
now  move  for  judgment  non  obstante  veredicto.  The  pleas  in  this 
case,  however,  do  not  state  a  payment  of  a  lesser  sum  in  satisfaction 
of  a  greater,  but  a  payment  of  the  entire  sum  that  the  plaintiff  was 
entitled  to  receive.  The  Corporation  of  Drogheda  v.  Fairtlougk  (a) 
will  be  relied  on  for  the  plaintiff;  but  there  the  receipts  given 
clearly  did  not  support  the  agreement  pleaded,  there  being  upon 
them  an  express  reservation  of  the  right  of  the  Corporation;  and 
though  the  question  of  the  consideration  for  the  agreement  would 
appear  to  have  been  considered  in  the  judgment,  it  was  not  at  all 
necessary  for  the  decision  to  consider  that  question.  In  this  case, 
the  landlord  had  the  means  of  knowing  the  exact  quanti^  in  the 
lease ;  and  therefore  the  payment  made  for  fifty-five  acres  to  him, 
who  might  have  infbrmed  himself  how  much  the  lands  actaaUy 

(a)  8  Ir.  Com.  Law  Rep.  98. 
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contained,  amounts  to  a  payment  of  the  whole  rent,  according  to  H.  T.  1859* 
Branuion  v.  Robins  (a)  ;  Waller  v.  Andrews  (6).  /— -* 

LT8AGHT 

V. 

ff.  E.  Chatierton  and  W.  A.  Exham,  contra.  delacgub. 

The  question  is,  do  these  pleas  show  an  agreement,  t.  e.,  a  legal 
agreement,  an  agreement  for  good  consideration,  to  accept  the  rent 
as  for  fifty-five  acres,  and  is  there  any  evidence  of  such  an  agree* 
ment  in  fact  ?  It  is  quite  open  to  the  Court  now  to  consider  the 
validity  of  the  pleas ;  for  the  objection  to  the  consideration  was 
taken  at  the  trial.  The  CorparcUion  of  Drogheda  v.  Fairtlough  is 
precisely  in  point  upon  this  part  of  the  case.  There  is  no  more 
consideration  for  the  agreement  alleged  here  than  there  was  in  that 
case ;  for  in  both  the  payment  was  a  payment  of  a  lesser  sum  in 
satisfaction  of  a  greater,  without  any  collateral  benefit  to  the  plain- 
tiff. The  mere  fact  of  the  quantity  being  unascertained  would  not 
import  consideration  into  the  agreement :  FiUsh  v.  SuUon  (c)  ;  Cum' 
ber  V.  Wane  (d)  ;  Sibree  v.  Tripp  (e) ;  Llewellyn  v.  Llewellyn  (f) ; 
Cooper  V.  Parker  {g)»  The  receipts,  even  if  there  were  any  consi- 
deration for  the  agreement,  are  not  any  evidence ;  and,  at  all  events, 
as  the  agreement  was  distinctly  negatived  by  the  plaintiff's  testi- 
mony, the  verdict  ought  to  be  set  aside,  as  against  the  weight  of 
evidence. 

E,  Sullivan,  in  reply. 

It  is  not  necessary  that  the  parties  should  have  met,  and  delibe- 
rately entered  into  an  agreement  to  the  effect  alleged  by  the  pleas. 
It  was  open  to  the  jury  to  presume  an  agreement,  from  the  whole  of 
the  evidence  before  them.  We  do  not  contend  that  the  receipts  are 
an  estoppel  against  the  plaintiff;  but  we  say  they  were  evidence 
for  the  jury  of  an  agreement.  In  The  Corporation  of  Drogheda  v. 
Fairtlough,  the  receipts  could  not  be  evidence,  because  of  the 
express  reservation  contained  in  them;  that  was  all  the  case  decided. 

(a)  4  Bing.  U.  (6)  8  M.  A  W.  312. 

(c)  5  East,  230.  (O  I  Sir.  426. 

CO  15  M.  &  W.  23.  Cf)  3  Dowl.  &  L.  318. 

(g)  15  C.  B.  822. 
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H^T.  I869,  Tho  obaerTations  aa  to  the  oonaid^nlion  for  the  agieemeat  are 

eotirelj  extra-judioial.    If  there  wa»  eogr  evideBee  to  go  to  the  jiuy, 

y  the  verdict  cannot  be  set  aside  as  being  against  the  weight  of  evi- 

IMI.ACOUB.  dence.  The  Judge  who  trieA  th»  C4ae  it  not  diasatiafied  with  the 
Terdict ;  and  that  being  ae^  it  would  he  agaiost  all  praeodent  to  aend 
the  case  to  a  second  triaL 

Pi<20T»  C.B. 

We  aire  of  opinion  that  we  ought  not  to  disturb  this  verdict. 
The  questions  whieh  wa  hav*  to  detenmno  upon  this  conditional 
Older  are,  first»  whether  there  waa  anj  evidence  to  sustain  the 
affinaative  of  any  one  of  the  issues  firaned  on  the  three  defenoes? 
and  nezt»  whether  or  not,  supposing  there  was  some  evidence  to 
go  to  the  jury,  that  testimooy  was  so  slight,  and  so  encountered 
by  opposing  proof,  that  we  ought  to  treat  the  verdiet  as  unsuoftained 
by  the  evideoee^  and  ought,  oa  that  ground,  to  set  ii  aside?  It 
was  further  argued  (although  that  la  not  made  any  part  of  the 
ground  of  objection  in  the  conditional  order),,  that  we  ought  ta 
set  aside:  the  verdict,  if  we  are  of  opinion  that  there  was  no  valid 
consideration  for  the  agreement  pleaded.  I  shall  deal,  in  the 
first  instance,  with  the  first  of  these  questions,  whether  there  was 
any  evidence  to  sustain  any  one  of  the  defences  pleaded  in  this 
case?  The  first  defence  rests  the  case  mainly  upon  this  alle- 
gation— [His  Lordship  read  the  defence]. — ^In  a  few  worde,  thai 
de&nce  amounts  to  this,  that  the  quantity  of  land  not  having 
been  ascertained  by  either  party,  and  being  unknown  to  both» 
the'  plaintiff  required  the  defendant  to  pay,  and  the  defendant 
agreed  to  pay  to  the  plaintiff,  rent  according  to  a  quantity  of  fifty- 
five  acres,  and  the  plaintiff^  during  all  that  time,  ag^'eed  to  take  that 
rent^  in.  considecatioa  of  the  defendant  agreeing  to  pay  it  Now 
what  is  tha  evidaoAS  to  support  that  defence?  It  is  sknply  that 
there,  being  an  uoascertained  quantity  of  land,  and  consequently 
an  unascertained  rent,  a  sum  was,  for  each  gale,  asked  by  one 
party  and  paid  by  the  other,  as  if  the  quantity  of  land  were  fifty- 
five  acres.  The  testimony  to  establish  this  was  the  plainest  and 
simplest  that  can  be  conceived^  as  a|>plicable  to  such  a  question. 


COMMON  LAW  BKPOKTS.  461 

It  eoasifliod  oC  evidence  of  condoct  and  a  eonae  of  dMUag,  kadu^  B<  1^<  1659. 

direetlj  to  the  inference  that  an  agreement  eubsiBted  in  fact.     The     ' ^ ' 

proof  was,  that  for  a  period^  according  to  express  evidence,  of  thirty  ^^ 

years,  from  1827,  when  the  lease  was  made,  down  to  1857,  there  waa   i>blacoi». 
a  eontinaed  and  unintemipted  payment  of  rent  according  to  &  quan* 
tity  of  fifty-five  acres,  the  quantity  remaining  dik  that  time  vnaaeer- 
tained  by  measurement.  If  that  were  the  only  evidence,  I  shoidd  have 
said  that  there  was  evidence  to  go  to  the  jury  to  eoasider  whether* 
there  could  be  any  other  reasonable  inference,  from  suck  a  course 
of  dealing,  than  that  there  was  a  mutual  admissioii  at  both  sides, 
amounting  to  an  agreement  between  the  parties,  gorveming  each: 
payment  and  aoeeptanee  of  rent,  that  the  quantily  was  to  be  esti- 
mated at  fifty-five  aeresv  wUh&ui  meoiurement.    The  reoeapta  vooeJk 
the  payment  of  the  rent  at  thad  sum,  and  stato  the   acceptance 
of  it  expressly  in  discharge  of  tbe  whob  rent  due  at  each  gale  for 
which  the  receipt  ia  given.     There  are  letters^  also,  of  the  plaiaitiff, 
some  of  them  dated  so  lar  back  as  1844,  not  merely  demanding 
the  rent  at  tluit  sum,  but  calculating  tbe  rent  for  successive  galea, 
and  setting  o£f  against  thai  rent,  so  calcinated,  successive  payments, 
as  far  fifty-finre  acrea  of  land,  in  exact  ooofomity  with  the  whole 
course  of  antecedent  and  subsequent  dealiBg.    There  is  another  cir- 
cumstance in  this  case  whdch  is  noi  without  its  importance  ia  deter- 
mining what  waa  intended  by  both  parties.     The  landlord's  side 
(or  counterpart)  of  the  lease,  on  which  Ibis  action  was  brought,  and 
which  was  produced  at  the  trial,  contaioa  an  indorsement  staling 
thai  it  is  a  lease  of  part  of  the  lands  of  Lodge,  eontaiaing  (not:  fifty- 
five  acres,  or  tfaereabootB,  at  a  rent  ci  so  muck  par  acre,  but  con- 
taining) ,/$j%^w  meresy  ai  ike  yetmfy  reni  oft^l.  10a.    it  is  sorely 
not  too  much  to  ioBst  that  what  the  kuidlord  had  tiivs  indarsed 
upon  bis  counterpart  of  tbe  lease  was  in  oontemplalioni  of  bo^ 
the  parties  in  each  act  of  payment  of  tiie  lenl ;  that  is^  in  oo 
less  than  sixty  transactioas,  during  the  period  of  tidrty^  years,  there 
having  been  sixty  gales  of  rent  paid  daring  that  long  space  off 
lime.     The  inference  to  be  reasonably  drawn  is  phdn  and  dear; 
namely,  that  there  was  a  mutual  assent  by  each  party  with  the 
other,  that  fifty-five  acres  should  be  the  quantity  according  to  which 


462  COMMON  LAW  BEPOETS. 

H.  T.  1859.  the  rent  should  be  levied;  that  each  party  should  be  spared  the 

JExchequer, 

' sr-^^     expense,  and  avoid  the  risk,  of  a  measurement  which  might  show 

^  the  actual  quantity  to  be  either  greater  or  less ;  and  in  consideration 

mLACoUB.    of  this,  that  the  one  should  pay  and  the  other  should  accept  the 

rent,    according  to   the  quantity  so   assented  to  at  both   sides; 

consensus  faeii  contraeium.     Such  a  mutual  assent  would  have 

amounted  to  an  agreement;   and  of  this,   it  appears  to  me  that 

there  was  abundant  evidence  for  the  consideraticm  of  the  jury. 

The  next  question  is,  whether  or  not  the  verdict  was  against 

evidence,  and  ought,  on  that  ground,  to  be  set  aside  ?     The  reasons 

I  have   already  given  upon  the  other  branch  of  the  case  appear 

to  me  to  determine  that  question.     It  is  not  necessary  to  say  that 

the  preponderance  of  the  evidence  is  in  favour  of  this  verdict; 

it  is  enough  that  there  was  that  upon  which  the  juiy  might  have 

fairly  exercised  their  judgment.    Upon  my  own  view  of  the  case, 

I  am  disposed  to  say  that  the  verdict  was  a  right  one.    Supposing 

I  am  wrong  in  that,  still  the  learned  Judge  who  tried  the  case 

has  not  expressed  any  dissatisfaction  with  the  verdict;  and  the 

jury,  who,  according  to  the  law,  have  the  privilege  of  deciding  on 

matters  of  fact,  having  sufficient  evidence  before  them,  and  having 

determined  upon  that  evidence,   it  would   be  against  the  usual 

course  adopted  by  the  Courts,  in  dealing  with  applications  to  set 

aside  verdicts  as  against  the  weight  of  evidence,  to  disturb  this 

verdict  on  that  ground.    Before  we  should  be  warranted  in  setting 

aside  the  verdict,  as  against  the  weight  of  evidence,  we  ought  to 

be  satisfied  that  the  evidence  in  favour  of  an  opposite  verdict 

greatly   preponderated.      The  opinion  expressed  by  Lord  Chief 

Justice  Tyndal,  in  Mellin  v.  Taylor  (a),  has  been  often  quoted. 

He  says  that  the  general  rule  is  that  the  verdict  shall  stand ;  the 

setting  aside  is  the  exception,  and  the  Court  ought  to  exercise, 

not  merely  a  cautions,  but  a  strict  and  sure  judgment,  before 

they  send  the  case  to  a  second  jury.     In   the   present  instance, 

there  is  no  suggestion  that  the  jury  made  a  mistake,  or  that  there 

was  any  obscurity  in  the  evidence,  or  in  the  way  in  which  the  case 

was  left  to  them  by  the  learned  Judge.     They  were  rightly  di* 

(a)  3  Bing.,  N.  C,  109 ;  and  see  Bekher  t.  Pnttie  (10  Biog.  406.) 
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rected;  thej  formed  their  conclusion  on  evidence  which  was  simple  H.  T.  1859. 

.                                  Exchequer, 
and  clear ;  and  it  is  impossible  to  say  that  the  evidence  was  not      « — -v ' 

T  Y8AOHT 

such  that  reasonable  men  might  not  fairly  and  reasonably  draw  ^^ 

from  it  that  conclusion.  i>EiiAcoUB« 

Then,  thirdly,  it,  was  further  argued  that  there  was  no  con- 
sideration for  the  agreement.    Notwithstanding  all  that  has  been 
said  and  argued  with  respect  to  The  Corporation  of  Drogheda  y. 
Fairtlough  (a),  I  think  that  question  does  not  properly  arise  for 
our  consideration  upon  this  conditional  order.     The  English  cases 
that  have  been  cited  clearly  show  that 'such  an  objection  as  this, 
which  arises  upon  the  record,  is  not  the  proper  subject  of  a  direction 
of  the  Judge  at  Nisi  Prius,  or  for  the  consideration  of  the  Court 
on  a  motion  for  a  new  triaL    In  Sibree  v.  Tripp  (6),  the  question 
arose  precisely  as  here,  that  there  was  no  consideration  for  the 
agreement  of  accord  and  satisfaction.     The  conditional  order  was 
in  the   alternative,  to  enter  a  verdict  for  the  plaintiff,  upon   an 
issue  found  for  the  defendant  on  a  plea  of  accord  and  satisfac- 
tion, or  for  judgment  for  the  plaintiff,  notwithstanding  the  verdict 
on  that  issue.     The  first  of  these  alternative  matters  was  discussed 
upon  the  sufficiency  of  the  evidence  to  support  the  verdict,  estab- 
lishing the  agreement  pleaded  as  an  accord ;  the  second,  upon  the 
question  whether  there  was  sufficient  consideration  for  the  agreement. 
The  one  was  treated  as  within  that  part  of  the  jurisdiction  of  the 
Court  under  which  it  determines  whether  the  verdict  shall  stand 
or  be  set  aside.    The  other  was  treated  as  within  that  part  of 
its  jurisdiction  under  which  it  determines  on  the  sufficiency  of 
the  case  of  either  party  on  the  whole  record  (c). 

The  two  questions  are  very  different  in  their  results.  The 
motion  for  judgment  non  obstante  veredicto^  if  the  Court  determines 
that  there  is  upon  the  whole  record  that  which  entitles  the  plaintiff 
to  judgment,  has  a  very  different  consequence  in  respect  of  costs. 
In  the  one  case,  unless  the  Court  should  otherwise  order,  the  costs 
of  the  first  trial  will  abide  the  event*  and  the  party  succeeding 

(a)  8  It.  Com.  Law  Rep.  98.  (*)  15  M.  &  W.  23. 

(c)  See  also  Cooper  t.  Parker  (14  Com.  Bench,  118) ;  and  aee  S.  C,  in  Error, 
(15  (3om.  Bench,  822). 
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H.  T.  1859.  on  the  fnbeeqneiit  tritl  and  getting  judgment  will  be  entitled  to 

^ — V— ~^     tboee  eoeta.    But  if  the  plaintiff  aocooedo  in  obtaining  judgment  turn 

^^  obiiamU  verediUOt  he  not  only  does  not  obtain,  bnt  lie  becomes 

DUUiCOUB.   to  pay,  the  costa  of  the  issue  on  which  the  abortive  verdict 

found,  a  residt  which  he  might  have  aroided  by  demniring  to  the 
defeBce,  on  the  invalidity  of  which  he  sneeeedaL  It  appears  to  me 
that  we  should  usurp  the  fanetions  whieh  we  possess  upon  one 
species  of  proceeding*  if  we  were  to  apply  them  to  another  proeeod- 
ing  essentiallb^  different.  With  rospect  to  the  case  of  7%e  Cm^- 
pcraiion  ^  Draghsda  w.^Famfiough,  I  cannot  quite  understand 
how  the  Court  had  to  deal  with  the  question  of  the  considerataen 
ef  the  alleged  agreement,  upon  the  ezoeptioa  to  the  Judge's  charge. 
PossaUy  they  xaay  have  so  construed  the  pleadings  and  tiie  issue 
before  them  as  to  treat  the  issue  as  involving  the  question,  whetiier 
er  not  there  was  a  valid  and  binding  agreement,  end  therefore  as 
involving  a  mixed  question  of  kvw  and  fact.  But  it  ^ipears  to  me 
that  it  was  wholly  unnecessary  to  deteraaine  that  question,  beonuse 
thme  was  another  ground  presented  by  the  evidsnee,  upon  which 
the  Govrt  exprosoiy  decided ;  namely,  that  there  was  no  evidence 
whatever  of  that  eontmot  upon  which  the  defendant  relied.  A 
large  portion  of  the  judgment  deals  with  that  question  only.  Ths 
judgment  of  the  L<»d  Chief  Justice  is  perfectly  clear  and  unanswer- 
arUe,  that  these  was  no  sufficient  evidence  to  support  the  eontract 
pfeaded ;  and  it  is  plain  that  there  was  not  The  ciroumstanoea  of 
the  leases  in  that  case  were  peculiar ;  the  circumstancse  of  the 
payments  made  were  peculiar.  There  were  two  leasee  made  by  the 
old  Corporation ;  and,  it  having  been  determined  by  the  House  of 
Ijords  (and  admitted  on  the  pleadings),  that  the  second  lease  was 
void,  the  parties  deriving  under  the  lessee  were  remitted  to  thdr 
thle  under  the  first.  Pending  the  dispute  as  to  the  vdidi^  of  the 
second  lease,  rent  was  accepted  whieh  was  equivaknt  to  the  rent 
reserved  by  the  second  lease,  with  a  distinct  stipulation,  introduced 
into  the  receipt  for  the  rent,  that  it  wns  to  be  without  prqudioe 
to  the  right  of  the  Corporation  to  question  and  impeach  the  title  and 
tenure  under  which  the  defendants  claimed  to  hold.  The  meaning 
of  that  plainly  was,  that  if  the  second  lease  should  be  declared  void. 
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the  fornier  lectse  should  stand  good  and  biiiding,  and  that  all  rights  H.  T.  IB59» 
and  liabilities  under  it  should  remain  unaffected  by  that  dealing.    It     '^.^v-*^ 
fi>llowed  that  in-  the  proof  of  that  dealing  there  was  no  evidence  for  ^ 

the  jury  to  consider,  as  a  matter  of  controyersy  or  doubt  on  the  osLACOirK. 
eyidence,  whether  or  not  the  contract  w^  proved.  On  the  contrary, 
the  testimony  negatived  the  existence  of  any  such  contract,  and  it 
was  plainly  a  case  in  which  the  Judge  was  bound  to  direct  the  jury 
(as  he  did),  that  the  plaintiffs,  on  the  issue,  were  entitled  to  a 
verdict.  Possibly  the  form  of  the  exception  may  have  induced  the 
Court  to  entertain  the  argument ;  otherwise,  it  appears  to  me,  with 
every  possible  respect,  that  the  observations  on  the  subject  of  the 
consideration  for  the  contract,  however  well-founded  in  themselves, 
would  have  been  extra-judicial.  The  Judge  at  Nisi  Prius  is  not 
entitled  to  direct  the  jury  to  find  against  a  party,  because  hia 
pleading  is  insufficient  in  law,  if  the  allegations  contained  in  it  are 
in  issue  on  the  trial,  and  are  proved.  I  referred,  in  ihex^urse  of 
the  argument,  to  the  case  of  Ward  v.  Premiuni  (a),  in  the  Court  of 
Error  in  this  country,  as  so  ruling.  A  contract  may  be  void  for 
usury  or  other  illegality ;  but,  if  the  defendant  relies  on  any  such 
matter— -for  instance,  illegality  of  consideration  for  a  contract  which 
is  admitted  in  fact— he  must,  under  the  70th  section  of  the  Common 
Law  Procedure  Act,  expressly  plead  the  matter  of  illegality  in  his 
defence.  If  he  do  not,  he  must  be  excluded  from  that  defence  on 
the  trial.  It  follows  that,  if  he  traverses  the  contract,  instead  of 
pleading  the  illegality,  he  must  fieiil  at  the  trial  if  the  contract  be 
proved.  The  question  for  the  jury  on  such  a  trarerse  must  be,  not 
whether  the  contract  is  Toid,  but  whether  or  not  there  was  such 
a  contract.  It  is  said  the  word  *' agreement  **  imports  the  whole  of 
the  contract,  the  consideration  as  well  as  the  promising  part ;  that  is 
so ;  the  case  of  Wain  v.  Warlten  (6)  shows  that  conclusively.  Bat 
when  the  question  is,  whether  or  not  there  was  an  agreement  in 
fact,  it  appears  to  me  a  perversion  of  terms  to  say,  that  the  con- 
sideration and  agreement  stated  in  the  pleadings  and  traversed  by 

(a)  2  Ir.  ConL  Law  Bep.  400;  and  see  Xtcm^  ▼.  AUday  (1  Cnunpt.  and 
Jerr.  301),  Keenan  t.  PhUSpi  (5  Ir.  Law  Rep.  442). 

(ft)  5  East,  10. 
VOL»  8.  59  L 
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H.  T.  1859*  the  defence  is  not  that  #hich  b  pleaded,  whether  it  be  right  or 

V..— >, ^     wrong.  If  it  be  wrong,  that  can  be  taken  advantage  of  by  demorrer, 

^^  or  by  motion  in  arrest  of  judgment,  by  the  defendant,  or  for  jadg-* 

DSLACOUB*    ment  noii  obstante  perSdiUOy  by  the  plaintiff. 

These  are  the  yiews  which  appear  to  me  to  apply  to  the  present 
case ;  and  therefore,  even  if  we  were  of  opinion  that  this  contract 
was  upon  a  consideration  which  made  it  a  nudum  pactum^  we  should 
be  bound,  in  my  judgment,  to  hold  that  it  was  still  a  paet^  'sHhoag^ 
it  was  nude.  I  must»  however,  say,  that  it  would  require  a  good  deal 
of  argument  io  satisfy  me  that,  where  the  amount  of  the  rent  due 
was  uncertain  and  unliquidated,  by  reason  of  the  lands  not  having 
been  measured,  an  agreement  on  the  part  of  the  defendant  to  pay 
a  stipulated  sum  in  discharge  of  such  uncertain  and  unliquidated 
rent,  without  imposing  on  the  plaintiff  the  expense  and  trouble  of 
m^ing  a  survey  and  measurement  (for  which  he  would  have  to 
enter  on  the  defendant's  land),  and  a  payment  made  by  the  defend- 
ant to  the  plaintiff,  of  such  stipulated  sum,  in  pursuance  of  such 
agreement,  would  not  constitute  a  good  consideration,  moving  from 
the  defendant,  for  an  agreement  or  '^accord,"  on  the  part  of  the 
plaintiff,  to  accept  the  sum  so  paid  in  ''satisfaction"  of  such  un- 
certain and  unliquidated  rent.  Such  (upon  such  consideration  as 
I  have  been  able  to  give  to  them)  appears  to  me,  in  effect,  the 
import  o^  at  best,  the  first  and  third  defences.  This,  however, 
is  a  matter  which  does  not  arise  before  us  on  the  conditional  order, 
and  on  which  we  abstain  from  pronouncing  any  judgment.  Tlie 
proper  course  for  raising  such  a  question  would  be,  not  by  a  motion 
for  a  new  trial,  but  by  a  motion  for  judgment  non  obstante  veredicto 
before  us,  or  by  a  writ  of  error  before  an  appellate  tribunaL 

Grkene,  B. 

This  case  has  been  argued  with  much  ability  on  the  part  of  the 
plaintiff.  I  should  have  had  great  difficulty  in  deciding  it,  if  it 
was  to  be  governed  by  the  law  applicable  to  the  doctrine  of  aecord 
and  satisfaction.  Considering,  however,  the  obligation  which  now 
rests  upon  the  Court,  of  construing  all  pleadings  according  to  their 
substantial  effect^  we  must,  I  think,  treat  this  defence  as  resting 
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not  on  the  payment  of »  smaller  sum  in  discharge  of  a  greater,  but  H.  T.  1859. 

Exehegutr, 
rather  as  a  mode  of  stating  satisfaction  of  the  whole  of  what  the     v — ^ 

plaintiff  was  entitled  to  receive.     I%e  Corporation  of  Drogheda  v.  ^^ 

Pairtlough  was,  I  think,  strictly  a  case  of  a  defence  of  accord  and  delacoub. 
satisfaction,  by  payment  of  a  smaller  sum  in  discharge  of  a  greater ; 
but  here,  at  the  time  when  the  payments  were  made,  and  the  money 
received,  there  was  in  point  of  fact  no  ascertainment  of  the  plaintiff's 
demand,  other  than  such  as  may  be  inferred  from  the  acts  of  the 
parties,  by  the  payment  of  a  certain  sum  by  one,  and  the  acceptance 
of  it  by  the  other.  This  course  of  dealing  appears  to  me  to  be  in 
the  nature  of  a  mutual  admission  between  the  parties  at  the  time, 
that  the  lands  did  contain  in  point  of  fact  fifty-five  acres,  and  that 
rent  for  fifty-five  acres  was  the  measure  of  the  plaintiff's  demand. 
I  do  not  see  anything  in  point  of  law  to  render  illegal  an  agreement 
of  that  sort,  if  it  really  existed  ;  and  if  it  were  proved  that,  instead 
of  a  measurement,  the  parties  agreed  that  the  lands  should  be 
estimated  as  containing  fifty-five  acres,  what  has  occurred  would 
furnish  a  good  defence,  because  it  was  a  payment  of  that  which 
the  plaintiff  himself  admitted  to  be  the  amount  of  his  demand. 
There  was,  it  is  true,  no  evidence  of  an  express  contract  in  those 
terms,  and  the  landlord  says  he  did  not  enter  into  any,  and  that 
he  did  not  at  the  time  intend  to  demand  any  more,  because  all  this 
was  done  in  ignorance  of  the  facts;  and  consequently  that  he  is 
now  entitled  to  fall  back,  and  upon  showing  that  the  lands  con- 
tained more  than  fifty-five  acres,  recover  from  Mr.  Delacour  the 
difference.  Though  there  is  no  direct  evidence  of  an  agreement, 
the  receipts  and  dealings  and  letters  were  some  evidence  (and  that 
is  all  we  have  to  decide)  to  go  to  the  jury  to  sustain  this  defence, 
which  is  substantially  this,  that  there  having  been  no  measurement, 
it  was  agreed  and  understood,  instead  of  resorting  to  a  specific 
measurement,  that  the  quantity  of  land  should  be  assumed  to  be  that 
mentioned  in  the  lease.  Then  it  is  said  the  word  ''agreement" 
implies  both  the  proof  of  the  agreement  in  fact,  and  of  the  consider- 
ation. I  agree  in  that ;  but  I  think  the  same  evidence  which  goes  to 
show  that  the  parties  did  contract  would  warrant  the  inference  that 
the  consideration  alleged  was  the  consideration  which  in  fact  existed. 
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H.  T.  1869'       I  coneur  with  my  Lobd  Chisf  Babov,  ihtt  we  are  not  liere 

£xch§Mtr, 

w '     to  ooneider  the  Taliditj  of  thoae  defenoee  in  point  of  law,  and  I  am 

i;,  not  about  to  prononnoe  any  opinion  upon  that  point.    I  think  we 

DBLACOUB.  ai«  not  at  liberty  to  aay  that  there  was  no  evidence  to  euatain 
the  defence ;  and  with  regard  to  the  verdict  being  againet  evideaoev 
I  concur  with  my  Loan  Caur  Babos  that,  ae  the  Judge  has  not 
ezpreaaed  any  disapprobation  of  it»  it  would  be  whoUy  unwarrantaUe 
in  us  to  set  it  aside  upon  that  ground.  The  sole  question,  therefore, 
being  whether  there  was  any  evidence  to  go  to  the  jury,  I  am 
of  opinion  that  there  was  some  evidence,  and  that  this  verdict 
ought  not  to  be  disturbed. 


T.  T.  1858.  BRADFORD  v.  ROULSTON. 

A  note  or  me-  This  was  an  action  for  breach  of  a  contract,  by  the  defendant, 

morandimi   in 

writing,  made  to  pay  a  sum  of.  £55,  the  balance  of  the  purchase-money  of  a 

tM^S  erideiu  ▼^Bsel  sold  by  the  plaintiff  to  a  third  person. 

ow'piffor^-       "^^^  summons  and  plaint  contained  four  special  counts,  and  a 

S^  "ni^  count  upon  an  account  stated.     No  question  arose  upon  the  first, 

the    2Dd  ^Ip^  ^j^^  £fj^  counts ;  but  the  second  and  fourth,  which  were  framed 
section  of  the 

Stetiue    of  upon  a  guarantee,  were  as  follows : — Second  count.  That  in  oon- 

W,  8,  c.  12  sideration  that  the  plaintiff,  at  the  express  instance  and  request 

rthe   4th  aec 

tion    of  the  of  the  defendant,  would  execute  to  one  James  Gribben  and  Jfthn 

ApMtoond*  M^Teague  a  bill  of  sale  of  a  certain  vessel  of  the  plaintiff,    the 

i!^£^£  ^°^  defendant  contracted  and  agreed  with   the  plaintiff  to  guarantee 

will  not  imply  the  payment  to  the  plaintiff,  on  the  day  following  the  makiug  of 

sapport  a  aab-  such  contract,  of  the  sum  of  £55,  beins  the  balance  of  the  our- 
sequent    **-  *^ 


proM  promiM, 
mitaeif 


imobjectionahle^  if  saoh  oonsideimtion  be  moTed  by  the  preTiou  request 
of  the  party  piomisiag. — [Review  of  the  cases  upon  this  snbjectji 

The  eztention  by  A,  at  B's  request,  of  a  bill  of  sale  of  a  Tessel  to  C, — Held^ 
a  snffldeiit  conaideratUmto  support  a  sabsequent  express  |«omise  by  B  to  pay  on 
C's  defiralt. 


^ 
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chaae-monay  payable   by  the  said  John  M'Teague,  in  respect  of  T.  T.  1858. 
such  bill  of  sale ;  and  the  plaintiff  avers  that»  relying  on  the  said     , ^ 

BRADFORD 

contract  and  agreement  by  the  defendant,  he  did  execute  such  ^^ 

bill  of  sale,  and  did  perform  ail  things  on  the  part  of  him,  the    ROULSTOv. 

said  plaintiff,  in  relation  to  the  said  contract  to  be  performed ;  hot 

the  plaintiff  avers  that  neither  of  them,  the  said  James  Gribben 

or  John  M*Teagae,   or  the  defendant,  did  pay  the  said  sum  of 

£55,  or  any  part  thereof,  on  the  day  aforesaid  or  since,  and  the 

same  still  remains  wholly  unpaid ;  of  all  which  said  defendant  had 

notice. 

Fourth  count. — That  it  had  been  agreed  between  the  plaintiff 
and  one  James  Gribben  and  John  M'Teague,  that  the  plaintiff 
should  execute  to  them  a  bill  of  sale  of  a  certain  other  vessel  of  the 
plaintiff,  for  the  price  or  sum  of  £230 ;  and  the  plaintiff'  avers  that, 
at  the  time  of  executing  such  last-mentioned  agreement,  the 
said  John  M'Teague  omitted  to  pay  over,  to  or  for  the  plaintiff, 
the  sum  of  £55,  being  the  balance  of  the  purchase-money  payable 
by  the  said  John  M^Teague,  in  respect  of  such  last-mentioned 
agreement ;  and  the  plaintiff  avers  that  he,  the  said  plaintiff,  was 
thereupon  unwilling  to  execute  such  bill  of  sale ;  and  the  plaintiff 
says  that  defendant  then  expressly  requested  the  plaintiff  to  execute 
the  said  bill,  and  that,  in  consequence  of  such  request,  the  plaintiff 
did  actually  execute  ,the  same ;  and  the  plaintiff  avers  that  the 
defendant  did,  afterwards,  in  consideration  of  the  plaintiff  having 
so  executed  said  bill  of  sale,  at  the  instance  and  request  of  the 
defendant,  guarantee  to  the  plaintiff  the  payment  to  him,  by  the 
said  John  M^Teague,  of  the  sum  of  £55,  on  the  day  following 
the  execution  of  such  bill ;  but  the  plaintiff  says  that  neither  the 
said  John  M'Teague  or  the  defendant  did  pay  the  said  sum  of 
£55,  or  any  part  thereof,  on  the  day  agreed  on  or  since,  but 
same  still  remains  wholly  unpaid ;  of  all  which  the  defendant  had 
notice. 

The  defendant,  by  his  defences,  traversed  the  making  of  the 
contract  stated  in  the  summons  and  plaint;  and  the  issues  settled 
upon  the  pleadings  were,  in  substance,  whether  the  defendant 
contracted  as  alleged? 

At  the  trial,  before  Ball,  J.,  at  the  Spring  Assizes  of  1858,  for  the 
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T.  T.  1858.  county  of  Antrim,  a  letter  of  the  defendant,  which  it  appeared 

V , *     was  written  subsequently  to   the  transaction  stated  in   the  plead- 

^^  ingSy  was  relied  upon   bj   the   plaintiff  as  a  guarantee  for  the 

BOULSTON.  payment  of  the  £55.  The  jury,  upon  a  question  submitted  to 
them^  found  that  this  letter  was  a  guarantee;  and  his  Loidship 
thereupon  directed  a  verdict  for  the  plaintiff  on  the  second  and 
fourth  counts,  reserving  liberty  to  the  defendant  to  move  to  have 
a  verdict  entered  for  him  upon  the  second  count.  Upon  the  other 
counts  the  jury  found  a  verdict  for  the  defendant. 

R,  Andrews  having,  on  the  part  of  the  defendant,  obtained  a 
conditional  order  to  have  a  verdict  entered  for  him  on  the  second 
and  fourth  counts,  or  that  judgment  upon  the  fourth  count  should 
be  arrested — 

The  SoUeitor-General  and  F.  R.  Falkiner  now  showed  cause. 
JR.  Andrews  and  Jf.  Harrison^  contra. 

A  full  statement  of  the  material  facts  of  the  case,  the  arguments 

of  Counsel  and  the  cases  cited,  will  be  found  in  the  judgment  of 

the  LoBD  Chief  Baron. 

Cur.  ad.  wit. 


PiGOT,   C.B. 
June  12.  By  the  conditional   order  in  this  case,  the  defendant  seeks  to 

have  a  verdict  entered  for  him  as  to  the  second  and  fourth  counts 
of  the  plaint,  or  (as  to  the  fourth  count)  that  judgment  be  arrested. 
It  appears  from  the  report  of  the  learned  Judge,  that  the  reser- 
vation made  by  him,  and  the  objection  to  the  evidence  on  which 
it  was  founded,  applied  to  the  second  count  only.  The  questions 
before  us,  therefore,  are,  whether  the  verdict  shall  be  entered  for 
the  defendant  on  the  issue  as  to  the  second  count?  and  whether 
judgment  shall  be  arrested  as  to  the  fourth  ?  The  plaintiff  desiring 
to  retain  his  verdict  on  both  counts,  it  becomes  necessary  to  de- 
termine both  questions.  The  second  count  is  as  follows. — [Ui^ 
Lordship  read  the  second  count,  and  proceeded] — ^It  is  unnecessary 
to  state  the  evidence  in  detail :  in  result  it  established  the  following 
facts: — 

The  defendant  was  a  ship-broker,  and  had  been  employed  hj 
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the  plaintiff  to  sell  a  vessel  called  the  Argo.     The  vessel  was  sold  T.  T.  1858. 

Exchequer, 

by  the  defendant  to  James  Gribben  and  John  M^Teague,  for  £230.     "^—^ v ' 

BRADFORD 

The  plaintiff  and  the  two  purchasers  met  the  defendant  at  his  ^^ 

office.  The  bill  of  sale  had  been  then  prepared^  and  the  register  of  the    roui<8TON« 
vessel  was  ready  to  be  delivered.  Gribben  produced  £115,  M*Teague 
produced  £60  only,  and  the  balance  of  £55  not  being  forthcoming, 
the  plaintiff,  at  the  request  of  the  defendant,  and  on  the  defendant's 
promise  to  remit  to  the  plaintiff  the  balance  of  £55  on  the  following 
day,  executed  the  bill  of  sale,  and  delivered  it  and  the  register  to 
the  purchasers.    In  about  half  an  hour  after  all  this  took  place, 
the  plaintiff,  who  had  left  the  defendant's  office,  returned  and 
said  "  he  would  feel  obliged  to  him  "  (the  defendant)  ''  to  commit  his 
promise  to  writing."     The  defendant  then,  at  once,  wrote  the  fol- 
lowing document,  and  gave  it  to  the  plaintiff,  asking  him  ^*  if  that 
would  please  him?"    The  plaintiff  said  it  would,  and  took  the 
document.    It  was  in  these  terms : — 

"  L.  Deny,  15th  December  I85a 
''James  Bradford,  Esq. 

''Dear  Sir. — You  are  paid  short,  by  Captain  Montague, 
"  £55,  on  sale  of  Argo,  which  I  will  remit  to  you  to-morrow,  by 
"post — ^I  am,  dear  sir,  your  obedient  servant — A.  Roulston." 

The  possession  of  the  vessel  was  not  delivered  to  the  purchasers 
until  the  following  day.  The  balance  of  £55  was  never  paid.  The 
jury  found,  in  effect,  that  the  letter  was  a  guarantee  to  pay  in 
default  of  M'Teague.  On  this  finding  the  learned  Judge  directed 
a  verdict  for  the  plaintiff,  on  the  second  count,  reserving  leave 
to  the  defendant  ''to  move,  in  regard  to  the  second  count,  that 
"  the  contract  entered  into  at  the  time  the  bill  of  sale  was  signed, 
"not  having  been  then  in  writing,  a  verdict  be  entered  on  the 
"second  count  for  the  defendant." 

The  question  upon  the  import  of  the  contract  was,  I  presume, 
left  to  the  jury,  by  the  consent  of  the  parties,  inasmuch  as  the 
consideration  of  the  defendant's  undertaking  (which,  of  course, 
formed  part  of  the  contract)  was  not  expressed  in  the  writing. 
The  3rd  section  of  the  19  &  20  Vie,^  c.  97,  allows  the  consideration 
of  a  contract  to  answer  for  the  debt  iji  another  to  be  proved  by 
parol,  and  upon  the  finding  of  the  jury,  and  upon  the  reservation 
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T.  T.  1858.  made  of  the  point  saved  by  the  learned  Jndge,  H  must  he  taken 

. , '     that  the  conaideration  waa  proved,  aa  laid.    The  question  whidi 

we  hare  to  determine  is,  whether  the  written  evidence  of  the  on- 

Bouiisvoir.  dertaking,  conpled  with  the  pand  evidenoe  of  the  consideratioD, 
proved  by  legal  evidence,  within  the  Statote  of  Frands,  the  oontnct, 
aa  stated  in  the  second  oonnt  ?  At  the  time  the  bill  of  sale  wv 
executed,  there  was  no  contract  capable  of  baing  proved,  ander 
the  Statute  of  Frauds;  bnt  when  the  action  was  brought,  tbero 
eziated,  and  there  was  proved  at  the  trial,  a  note  or  meaKxraiidiiffl 
in  writing,  signed  by  the  proper  party. 

It  was,  however,  argued  that  the  writing  having  been  given  afWr 
the  act  was  performed  (namely  the  execution  of  the  btU  of  sale), 
which  was  the  conaideration  of  the  executory  contract,  and  after  the 
making  of  the  executory  contract  itself,  the  iH*oof  of  the  writing  aot 
only  does  not  support  the  statement  that  such  a  contraot  as  is  set 
forth  in  the  second  count  had  legal  existence^  bat  diaproves  it. 

It  is  unnecessary  to  decide  here  how  this  argument  shoold  be 
dealt  with,  if  this  were  a  contract  under  the  18th  aection  of  ibe 
Irish  Statute  of  Frauds,  7  IT.  3,  c  12  (corresponding  with  the  17th 
sectioa  of  the  English,  statute,  23  Car.  2,  c.  3).  Thia  ia  a  eoatract 
under  the  2nd  section  of  the  Irish,  anabgoua  to  the  4th  aeotion  of 
the  English  Statute  of  Frauds,  which  does  not  annol  the  parol  con- 
tract, but  only  enacts  that,  '*  No  action  shall  be  brought  whereby 
«<  to  charge  the  defendant,  upon  any  special  promise  to  answer  for 
«the  debt,  default  or  miscarriage  of  another  pwaon,*'  unless  the 
*<  agreement  upon  which  such  action  shall  be  brought,  or  some 
«<  memorandum  or  note  thereof,  shall  be  in  writing,  and  aigned  bf 
**  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
**  by  him  lawfully  authorised."  It  has  been  repeatedly  held,  in  reler- 
ence  to  contracts  within  the  4th  section  of  the  English  atatuta,  that 
they  were  ptoveaUe  by  writings  subsequently  signed,  and  recogni- 
sing an  agreement  previously  made.  In  Longfellow  v.  IPtUkMw(a)> 
the  written  evidenoe  of  the  contract  offered  at  the  trial  waa  a  letter 
written  to  a  third  person  by  the  defendant,  after  the  forfoearaooe 
waa  given,  which  waa  the  conaideration  for  the  alleged  praniM' 

(a)  2  Peake,  N.  P.  C,  225. 
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Mr.  Justice  Lawrence,  in  admitting  the  evidence,  said,  "  The  Statute  T.  T.  1858. 
**  of  Frauds  requires  some  note  or  memorandum  in  writing ;  such  note     ^.. — y.-*^ 

H  R  A  pyft  ll.Tfc 

*' exists  in  the  present  case;  the  agreement  is  fuUj  proved  by  it; 
**  and  therefore  the  promise,  though  originally  hj  parol,  is  not  within  boulstoit. 
^*the  statute."  In  Shippey  v.  Derrison(ja\  Lord  Ellenborough 
pronounced  a  similar  rule ;  and,  in  each  of  the  cases  of  Dobell  v. 
Hutchinson  {h\  Owen  v.  Thomas  (c)  and  Hemming  v.  Perry  (d)^ 
the  writing  was  subsequent  to  the  parol  contract.  That  a  letter 
to  a  third  person  has  been  held  good  evidence  of  the  contract 
described  in  it,  is  stated  bj  Lord  Si.  Leonards  (Ven,  and  Pur,^ 
p.  113;,  citing  Welford  r.  Seazefy  (e)  and  Smith  v.  WaUonffJ. 
The  4th  section  of  the  statute  was  recently  the  subject  of  full 
consideration  in  the  case  of  Leroux  v.  Brown  (g).  There,  a  verbal 
contract,  made  in  France,  was  proved  by  parol.  By  the  law  of 
France,  such  a  contract  was  binding  in  that  country ;  and,  if  the 
4th  section  of  the  Statute  of  Frauds  had  made  such  a  contract 
void,  and  had  thus  made  the  writing  one  of  the  ''solemnities"  or 
>< ceremonies"  of  the  contract,  the  law  of  England,  by  the  comity 
of  nations,  would  have  yielded  to  the  law  of  France,  and  the  con- 
tract would,  in  the  opinion  of  the  Court,  have  been  proveable 
according  to  the  lex  loci.  But  the  Court  held  that,  by  the  4th 
section  of  the  Statute  of  Frauds  (differing  in  this  respect  from 
the  I7th  section),  the  contract  was  not  to  be  treated  as  void,  if 
made  in  England,  because  it  was  not  evideoced  by  writing,  but 
was  merely  rendered  incapable  of  proof  before  an  English  tribunal ; 
that  the  4th  section  regulated  the  procedure,  and  that  consequently 
the  proof  of  it  must  be  regulated  by  the  lex  fori  and  not  the  lex 
loei^^hj  the  law  of  England,  where  the  action  was  tried,  and  not 
by  the  law  of  France,  where  the  contract  was  made.  Lord  Chief 
Justice  Jenris,  in  giving  judgment,  said : — "  This,  therefore,  may 
''  be  a  very  good  agreement,  though,  for  want  of  compliance  with 
^the  requisites  of  the  statute,  not  enforcible  in  an  English  Court 
"  of  Justice." 

(a)  5  Ecp.  190.  (b)  8  Ad.  ft  EIL  355. 

(c;5KyLftK.358.  (J)  2  M.  ft  P.  875. 

(«)  8  Atk.  508.  Cf)  Biinb.55. 

(S)  I2C.  B.80I. 
VOL.  8.  60  L 


474  COMMON  LAW  REPORT& 

T.  T.  1858.       It  was  further  arged  in  this  case,  that  the  ezecatory  oontnet 

w-^^^ZLT     was  executed  by  the  party  suing;   and  consequently  the  alleged 

^  stipulated  benefit  was  gained  by  the    defendant,  or    the  stipa- 

BOULSTOif.  lated  prejudice  was  incurred  by  the  plaintiff  before  the  writing 
was  signed  $  but,  in  several  of  the  cases  which  I  have  cited,  this 
Tery  circnmstanpe  occurred ;  and  it  must  occur,  in  many  instances,  or 
the  controversy  could  not  arise.  The  result  of  the  authorities  is,  tfatt 
if  the  contract  be  vouched  by  a  note  or  memorandum  in  writing, 
signed  by  the  proper  party  (at  all  events,  if  so  signed  before  the 
action  is  brought),  that  will  be  sufficient  proof  under  the  4th 
section  of  the  English  (the  2nd  section  of  the  Irish)  Statute  of 
of  Frauds.  I  abstain  from  giving  any  opinion  as  to  the  effect  of 
such  evidence,  under  similar  circumstances,  of  a  contract  under  the 
17th  section.  At  the  same  time,  I  may  observe  that,  in  seversl 
cases  of  sales  of  goods,  under  the  17th  section,  as  in  Samtidertafii  t. 
JaeJutm  (a),  Jeusktan  v.  Lowe  (^),  and  particularly  in  Sdkmeider  v. 
^orrii{e)j  in  which  the  point  seems  very  clearly  presented,  the 
documents  constituting  the  written  evidence  received  of  such  sales 
were  signed  subsequently  to  the  contract. 

Since  the  foregoing  part  of  this  judgment  was  prepared,  I  hafe 
met  with  a  recent  case  in  the  Court  of  Cfaanoety  in  Engknd, 

» 

Barkwonh  v.  Young  (d),  in  which  the  very  point  in  controversy 
upon  this  part  of  the  conditional  order  was  decided  by  Yioe- 
Chancellor  Kindersley,  holding,  that  where  there  was  a  verbal 
contract  made  in  consideration  of  marriage,  and  a  statement  of 
the  contract  was,  after  the  marriage,  made  in  an  affidavit  signed 
by  the  oontracting  party>  the  statement  in  the  affidavit  was  aafficient 
evidence  of  the  contract,  under  the  4th  section  of  the  Statute  of 
Frauds.  It  is  singular  that,  in  his  able  and  elaborate  judgment,  in 
which  he  reviews  the  cases  in  Oouils  of  Equity,  he  does  not  adfert 
to  any  of  the  cases  decided  at  Law. 

The  defendant,  by  the  conditional  order,  also  seeks  to  arrest  the 
judgment  on  the  fourth  count.  The  plaintiff  obtained  a  verdict  upon 
the  issues  joined  on  that  count ;  and  as  to  this,  no  point  was  saved, 

(a)  3  Bof .  &  P.  28a  (fr)  1  Bfaig.  •. 

(c)  2  H.  &  S.  380. 
(lO  30  Iaw  Jour:,  N.  S.,  Ch*  163 ;  nnoe  xeported,  4  Drew.  1. 
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and  Ao  olii^ection  was  made  at  the  trial.    The  fourth  count  states  an  T.  T.  1858. 

agreemtnt,  bj  which  the  plaintiff  agreed  to  execute  as  bill  of  sale  of     ^ v~-^ 

a  vessd  to  Gribben  and  M>Teague,  for  £230.  That  at  the  time  of  '^^^f  ^^ 
exeoufing  that  agreement,  M'Teague  omitted  to  pay  the  plaintiff  bouuton. 
£559  boiog  the  balance  of  the  purehaae-nwnoj  payable  on  that  agree- 
mtni ;  that  the  plaintiff  bong  unwilling  to  execute  the  bill  of  sale, 
Ibe  defendant  expressly  requested  him  to  do  so,  and  that,  in  con- 
sequence of  that  request^  the  plaintiff  executed  the  bill  of  sale ;  and 
the  count  then  states  that  "  the  defendant  did  afterwards,  in  consi- 
deration of  the  plaintiff  having  so  executed  said  bill  of  sale,  at  the 
instance  and  request  of  the  defendant,  guarantee  to  the  plaintiff 
**  the  payment  to  him,  by  the  said  John  M'Teague,  of  the  sum  of 
"  £55,  on  the  day  following  the  execution  of  such  bill  of  sale."  The 
question  is,  whether  this  count  is  bad  ?— the  contract  alleged  being 
upon  an  executed  consideration,  and  not  being  a  contract  which, 
from  such  consideration,  the  law  would  imply. 

It  is  clearly  established  that,  where  a  past  consideration,  that 
is,  a  thing  previously  done  by  the  plaintiff  at  the  request  of  the 
defendant,  is  one  from  whieh  th$  law  implies  a  promise^  an  ex- 
press promise  different  from,  or  in  addition  to^  that  which  the  law 
implies,  is  nudum  pactum^  on  the  ground  that  the  whole  consider- 

I 

ation  is  exhausted  by  the  promise  which  the  law  implies.  Among 
those  authorities  are  Brown  v.  Cni8i/»(a) ;  Gran^sr  v.  Collins  (b) ; 
Hopkins  V.  Loffan(e);  Roseorla  v.  Thomas {d).  And  tf^is  prin^ 
oiple  of  kw  was  recognised  and  approved  in  Kaye  v.  DuUon  (e ),  by 
Lord  Chief  Justice  Tindal,  and  also  in  aU  the  suges  of  Bldsrton  v. 
Emmens  (f).  This  is  in  exact  conformity  with  the  opinion  of  BMs^ 
expressed  at  the  end  of  his  report  of  Hodgo  v.  Vaoisor  {g\  and  it  is 
involved  in  the  decision  of  Docket  v.  Voyd{h).  But  it  has  also  been 
held,  in  a  long  series  of  decided  cases,  that  where  there  is  a  past 
consideration,  consisting  of  a  previous  act  done  at  the  request  of  the 

(a)  1  Marsh.  567.  (^)  6  M.  A  W.  458. 

(c)  5  M.  &  W.  241.  (cO  3  Q.  B.  234. 

(e)  7  Man.  &  G.  807 ;  S.  C,  8  Scott,  N.  B.,  496. 
09  4  C.  B.  479;  8.  C,  6  C.  B.,  IflO;  8.  C,  4  H.  L.  Caa.  624« 
(^)  1  BoL  Bep.  413.  (A)  Cra  Elia.  885. 
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T.  T.  1858.  defendant,  it  will  support  a  sobaeqiient  promise ;  the  promifle  bein^ 

\^^^^^-^^     treated  as  coupled  with  the  previoas  request.   The  leading  anthoritf 

^^  for  this  proposition  is  Lampleigh  v.  BraAwaii{a).   But  it  has  been 

B0ULST09.    so  laid  down  in  a  great  number  of  ancient  authoritiefl.    In  HwM  ▼. 


Baie{b)^  called  in  several  of  the  books  HwU  ▼.  Baker ^  the  defend* 
ant's  servant  was  arrested  and  imprisoned  in  the  Compter  in  London, 
for  trespass.  The  plaintiff  and  another,  in  order  that  the  defendant's 
business  '*  should  not  go  undone,"  bailed  the  servant.  The  defendant 
afterwards  promised  the  plaintiff  to  save  him  harmless  from  all  da- 
mages and  costs  that  might  be  adjudged  against  him  in  consequence 
of  becoming  the  servant's  bail.  The  plaintiff  brought  an  action  upon 
this  promise,  for  the  amount  of  damages  he  was  compelled  to  paj  ss 
the  servant's  bail :  and  after  verdict  for  the  plaintiff,  the  judgment 
was  arrested,  *' because"  (the  report  states)  'Uhere  is  no  consider- 
*'  ation  whereof  the  defendant  should  be  charged  for  the  debt  of 
"  his  servant,  unless  the  master  had  first  promised  to  discharge  the 
*^  plaintiff,  before  enlargement  and  mainprize  made  of  his  servant ; 
**for  the  master  did  never  make  request  to  the  plaintiff  far  his  ser- 
'*  vant  to  do  so  muehy  but  he  did  it  of  his  own  head. — ^But,"  the 
Reporter  adds,  *^  in  another  like  action  on  the  case,  brought  upon  a 
«<  promise  to  paj  £20,  made  to  the  plaintiff  by  the  defendant,  in 
**  consideration  that  the  plaintiff,  at  the  special  instance  of  As 
"  defendant^  had  taken  to  wife  the  cousin  of  the  defendant,  thst 
*'  was  Sk  good  cause,  although  the  marriage  was  executed  and  part 
*'  before  the  undertnking;  and  promise,  because  the  marriage  ensued 
'*  the  request  of  the  defendantP   Several  cases  are  referred  to  in  tlie 
notes  (ascribed  to  Chief  Justice  Treby),  which  are  appended  m 
8  Dyery  p.  272,  to  the  report  of  the  case  of  Hvni  v.  Baie.    In  two 
of  these,  Halifax  v.  Barker  {c\  and  Sandhill  v.  Jenmy  (not  re- 
ported elsewhere),  it  is  stated  that  a  promise,  founded  upon  a 
previous  matter  done  by  the  plaintiff  at  tlie  defendant's  request, 
was  held  insufficient ;  but  such  a  promise  was  held  binding  in  each 
of  four  other  cases,  one  of  which  was  decided  by  all  the  Judges. 
These  were,  Rigge  v.  Bullingham  {d) ;  Baxter  v.  Read  (not  le- 

(a)  Hob.  105;   S.  C,  1  Sm.  L.  C.  lia 
(6)  8  Dyer,  272  6.  (c)  Cro.  EHi.  741. 

(<0  Cro.  EUz.  715. 
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ported  elsewhere) ;  GtJe  v.  Ooisbufy  (the  history  of  which  is  given  T«  T.  1858. 
in  the  note^  3  Dyer^  272  h\  and  Sidnam  v.  Worthington  (a).       •— v—^ 

BMADFORD 

Sidnam  t.  Worthington  was,  in  substance,  the  same  as  fTunl  v.  ^^ 

Aile,  with  only  the  difference  that  the  plaintiff  became  bail  at  the  bodlstov. 
request  of  the  defendant.  In  Gale  v.'  Gohbuiy^  the  defendant  re- 
quested the  plaintiff  to  deliver  £600  worth  of  wine  to  J.  S. ;  and 
the  defendant,  in  consideration  that  the  plaintiff,  at  defendant's  re* 
quest,  had  delivered  the  wine  to  J.  S.,  promised  to  pay  him  if  J.  8. 
did  not  The  action  was  brought  for  £200  remaining  unpaid :  ^^  And 
'*  adjudged  by  all  the  Judges  of  England,  that  an  action  lies  by  Gale 
^against  Golsbury.**  If  the  law  was  truly  declared  in  these  de- 
cisions, they  are  direct  authorities  for  the  plaintiff,  in  support  of  the 
fourth  count  of  this  plaint 

The  report  of  the  case  of  Hwni  v.  Bate^  in  Dgetj  is  referred  to 
and  recognised  in  a  variety  of  subsequent  cases,  as  laying  down  a 
principle  of  law  with  reference  to  past  considerations,  by  which 
those  decisions  were  influenced.  It  was  so  referred  to  in  Sidnam 
V.  Worthington  (b)  ;  in  Marth  Sf  BaimfortTi  ease  (c) ;  in  Dogget  v. 
DoweU(d)i  in  Boeden  v.  Thinne(e);  in  Jonee  v.  Clarke  (f)% 
in  Towneend  v.  Hunt  {g) ;  in  the  leading  case  of  Lampleigh  v. 
Brathwait(h);  and  in  Oliverson  v.  Wood{i).  The  principle  was 
applied  in  many  of  the  old  authorities,  collected  in  1  RolU^e  Abr.^ 
p.  11,  Action  sur  le  cote,  Q,  and  in  the  corresponding  title,  I  Vin.j 
Ahr^  p.  29»  where  the  abstracts  of  the  cases  in  RolUe  Abr.  are 
translated,  and  several  others  are  added :  plaeita,  2,  3,  4,  5,  6,  7,  8, 
18,  19,  38,  40,  43,  49.  Also  in  Com.  Dig,^  Action  on  the  ease  t^ion 
Auumpsii  (B  12),  where  the  cases  are  distinguished  from  those  in 
which  the  action  does  not  lie,  collected  at  (F  6).  Coming  down  to 
later  times,  we  find  in  Hayee  v.  Warren  (A)  a  decision  which  has 

(a)  Cro.  Eliz.  42;  8.  C,  God.,  S3;  S.  C,  2 Leon.  224. 
(6)  Godb.  83,  27  Blis.  (e)  2  Leon.  Ill,  30 EUs. 

{d)  Owen,  144, 43  A  44  EUi.  («)  Tel.  40,  IJac  L 

09  2B0I.73,  11  Jacl. 

.G')  Cro.  Car.  408, 11  Car.  1. 

(A)  1  Hob.  105;  8.  C,  I  Sm.  L.  C,  119,  IS  Jac.  1. 

(t)  3  Ley.  366. 
(A)  2  Str.  933;  S.  C,  Ke.  117;  8.  C,  2Ber.  140,  5  G.  2. 
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T.  T.  1858.  been  repeatedlj  trented  as  the  ruling  modern  antiaori^  for  th« 
' proposition  that  assumpeil  will  not  lie  apon  a  promiaa  for  a  past 

BBADFOBD 

^^  consideration,  mkUtg  it  be  ai  ike  request  of  the  defemdamt.    la  the 

BOULSTOH.  report  of  that  case  in  2  Barnard^  p.  141,  the  Lord  Chief  Jnstiee 
(Raymond),  in  giving  judgment,  referred  to  the  case  in  Cro.  EUz,, 
p.  741  {Halifam  ▼.  Barker^  one  of  the  eases  cited  in  the  ftoCe  to 
3  Dyer^  p.  272).  There,  the  actionw  as  assumpsit :  ^  whereas  in 
**  consideration  that  the  plaintiff,  6y  the  defendmml^M  appeinimeni^ 
*'  and  for  his  debt,  shortly  before  paid  to  R.  S.  £60,  tho'  defendant 
"  assumed  to  pay  it  upon  request."  And  it  is  reported  in  Cro,  Blix^ 
p.  741,  that  the  Court  held  the  consideration  waa  past,  and  not 
sufficient.  The  Lord  Chief  Justice,  according  to  the  report  o^  Hmfes 
y.  Warren  (a),  states :— -*<  They,**  the  Court,  «*  did  agree  likewise,  that 
*'  where  there  was  an  express  request  at  the  time  of  the  past  consi- 
*'  deration  being  performed,  that  might,  in  all  cases,  be  sufficient  to 
^  support  a  subsequent  promise :  and,  therefore,  the  Chief  Jostiee 
^'  said  he  could  not  agree  the  case  cited  out  of  8  Oo.,  p.  741,  to  be 
**  law."  And,  unquestionably,  that  case  is  directly  oppoaed  (if  ic 
was  not  so  decided  upon  the  term  ^  appointsnent,'*  as  not  indieatiog 
request)  to  the  express  decisions  in  the  same  book,  Oo.  EUz^ 
pp.  42,  59,  807.  It  is  clear  that  the  Court,  in  Hayee  y.  Wmrreik, 
affirmed  the  principle  of  law  laid  down  in  HutU  ▼•  JSofo,  and  Laeh 
pleigh  v.  Braihwait  And  Mr.  Justice  Wikoot,  who,  in  Piiiant  ▼. 
Van  Mierop  {b\  quarrels  with  the  decision  in  Hayee  ▼.  Warren,  u 
too  much  restricting  contracts,  treats  it  as  *^  now  settled,  that  where 
'*  the  aat  is  done  tU  ihe  request  of  the  person  promising,  it  will  be  a 
«<  sufficient  foundation  to  graft  a  promise  upon." 

This  rule  of  law  was  the  foundation  of  express  decision  in  Wil- 
Unsan  ▼.  Olteeira  (e).  It  was  recognised  in  Lord  Denssa'ii 
judgment  in  Eastwood  ▼.  iC?itvo»(<0>  >Q  ^^at  of  Lord  Chief  Justice 
Tindal,  in  JTaye  v.  DuUon  («),  and  in  that  of  Mr.  Justice  lattledtle 
in  Payne  y.  Wilson  (f).  But  in  Roseorla  y.  Tkamas  (^),  Lord  Dsn- 

(a)  2  Barnard.  141.  (6)  3  Burr.  1671. 

(c)  1  Bing.,  N.  C,  490;  S.  C,  1  Scott,  461. 

(</)  1 1  Ad.  &  £11.  452. 
(0  7  Man.  &  G.  815,  816;  S.  C,  8  Soott,  502. 
(/)  7  B.  &  C.  427.  (g)  3  Q.  B.  284. 
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man  intimated  an  opinion  which^  in  one  oonstroetion  of  the  langnage,  T.  T.  1858. 
would  seem  to  lay  down,  as  a  general  rale  of  law,  that  a  past  or     ^^^^: 
executed  consideration  will  support  no  promise  save  one  which  the    ^k^^'Obi> 
law  would  imply  from  it;  that  proposition  importing,  not  merely    boulston. 
that  where  a  promise  would  be  implied  by  law,  and  would  therefore 
exhaust  the  consideration,  no  other  express  promise  will  be  sustained 
by  the  same  past  consideration,  but  further,  that  no  promise  ai  ali 
will  be  sustained  by  such  consideration,  unless  a  promise  would  be 
implied  from  it  by  law,  and  then  only  such  promise  as  would  be 
so  implied. 

The  proposition,  in  that  extended  sense,  has  neyer  been  the 
subject  of  express  decision.  It  did  not  arise  in  Brown  ▼•  Crun^  (a), 
in  Hopkins  ▼•  Logan  (i),  in  Granger  ¥.  Collins  (0),  in  Eastwood 
V.  Ket^on  (<0,  in  Beanmoni  ▼.  Reetfe  («),  in  Jackson  t.  Coibbin  (f)^ 
in  LaUimore  t.  Garrard  {g)^  in  Elderion  t.  £minens{h)j  in  any 
of  its  stages,  nor  eren  in  Rosearla  y*  Thomas^  In  each  of  these 
cases  (exoept  Beaumoni  y.  Bseoe\  the  law  impliedi  from  the  con- 
sideration, a  promise  which  exhausted  it.  In  Blderion  y.  Emmens^ 
the  Court  of  Common  Pleas  held  that  the  express  promise  went 
beyond  the  implied  one,  and  therefore  could  not  be  sustained.  The 
Court  of  Exchequer  Chamber  and  the  House  of  Lords  held  that 
the  eaqpress  promise  was  only  equiyalent  to  the  implied  one,  and 
they  therefore  sustained  it.  In  Beammont  y.  Eeeve^  the  declaration 
stated,  in  effect,  that  the  de&ndaat  had  seduced  the  plaintiff,  and 
thereby  rendered  her  incapable  of  procuring  an  honest  liyelihood ; 
that  they  had  parted,  and  agreed  to  liye  separate^  and  to  haye  no 
further  immcnml  intercourse  together ;  and  that  as  a  oomiknsaiioB 
Ant  the  injury  which  the  defendant  had  done  to  the  plaintiff,  and  in 
consideration  of  the  premises,  he  undertook  and  promised  to  pay 
her  a  yearly  sum  of  £60.  There  was  in  that  case  plainly  no 
consideration  for  the  promise  but  the  moral  obligation  to  repair 

(a)  1  Maxch.  567.  (6)  6  M.  4  W.24K 

(c)  6  M.  AW.  456.  (J)  11  Ad.  ABU.  48a 

(«)  8  Q.  B.  48B.  (/)  8  2L  4  W.  790. 

(9)  1  Bzch.  809. 
(A)  4C.B.479;  S.a»6C.B.  160;  4 H.  L.  Cm. 694. 
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T.  T.  1856.  a  wrong.    No  preoedent  request  or  solicitation,  either  express  v 

wJ!a^     involTod  in  the  fact  of  sednotion,  could  have  created  any  auffideei 

consideration ;  for  the^  immoral  intercourse,   with    or   withoat  a 

Va 

BOULSTOH*    express  request,  could  not  have  formed  any  legal   con^dentki, 
either  executory,  or  executed  for  a  valid  promise.  It  was  therefoe 
within  the  direct  authority  of  Eattwood  v.  Kenyan  (a)»  in  which,  as 
a  review  of  the  authorities,  it  was  determined,  that  a  mere  moni 
obligation  will  not  support  an  assumpsit ;  and  this  appears  to  be 
the  ground  of  the  judgments  in  Beaumont  v.  Reeve^  of  Mr.  JostMX 
Patteson  and  Mr.  Justice  Coleridge.    Lord  Denman,  in  BeoMmaii 
V.  lUeve^  expounds  his  own  meaning  of  the  proposition  which  fe 
stated  in  Roeeorla  v.  7%o«uu,  thus : — '^  The  result  is,  that  so 
**  express  promise  cannot  be  supported  by  a  consideration  from  wiud 
*'  the  law  could  not  imply  a  promise,  except  where  the  express  promise 
*'  does  away  with  a  legal  suspension  or  bar  of  a  right  of  action  whid), 
**  but  for  such  suspension  or  bar,  would  be  valid ; "  a  propontkm 
which,  by  the  generality  of  its  terms,  would  exclude  the  ease  d 
a  promise  of  a  defendant,  founded  on  a  previous  benefit  rendered  to 
the  defendant  at  his  request.    I  am  not  sure  whether  Baron  Paib, 
in  Elderion  v.  Bmmem  {h)  or  in  Garrard  v.  Latimare  (e),  sod  }ii. 
Justice  Maule,  in  Emwuns  v.  Elderion  (d),  adopted  the  propontioi 
in  that  extended  sense,  or  meant  to  confine  it,  as  it  appears  to  han 
been  confined  by  Lord  Truro,  in  4  Com.  A,  p.  494,  and  4  IT.  ofL 
Cat.^  p.  672 ;  by  Mr.  Justice  Maule  in  4  Com.  A,  p.  496;  by  lb. 
Justice  Cresswell  in  4  Com^  B^  p.  496 ;  and  Mr.  Justice  GromirtoB 
in  4  17.  o/  X.  Cof.,  p.  439 ;  and  as  ImA  Chief  Justice  VsM 
appears  to  have  done  in  Kayo  v.  DuUon  (e),  to  cases  where  the 
oonsideration  is  one  from  which  the  law  do€9  imply  a  pnois^ 
which  therefore  exhausts  the  consideration.    The  Beporter  eertsinlf 
understood  the  language  used  in  4  Com.  A,  p.  496,  to  be  » 
confined,  as  appears  from  his  note  at  that  page  of  his  r^MVi;  tf^ 
it  is  perfectly  plain  that  the  decision,  or  the  judgment  in  whkh  it 
was  pronounced,  in  EaUmood  v.  Kenyan,  or  the  noim  to  WemtB 

(a)  11  Ad.  4  ED.  49a  (A)6aBLl74. 

(c)]Bzdi.80a  (d)4H.L.GH.69a 

(<)  7  Man.  &  6. 8I5>  816L 
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V.  Adney(a),  to  both  of  which  Lord  Denman  refers  in  his  judgment  T.  T.  1858. 

Exehetfiurm 

in  Roieorla  v.  Thomoi^  give  no  sanction  to  a  denial  of  the  rule     ' «^*— ^ 

BRADFORD 

of  law  laid  down  in  Hunt  v.  Bate  and  Lamphleigh  v.  Brathtoait,  ^^ 

Lord  Denman,  in  Eastwood  v.  Kenyon^  not  only  refers  to  that  rule,    roui«8Ton. 

and  to  both  those  cases  as  establishing  it,  but  refers  also  to  Towns- 

end  ▼•  Hunt  (6),  as  recognising  and  acting  on  the  distinction,  which 

those  cases  establish  and  explain,  between  a  past  consideration  with, 

and  a  past  consideration  without,  a  precedent  promise;  and  he 

precedes  those  references  by  the  following  passage: — ''In  holding 

*'  this  declaration  bad,  because  it  states  no  consideration  but  a  past 

^'  benefit,  not  conferred  at  the  request  of  the  defendant^  we  conceive 

"  that  we  are  justified  by  the  old  Common  Law  of  England."    In 

the  note  to  WennaU  ▼.  Adnei^^  the  case  of  Lampieigh  v.  Srath- 

wait,    and   the  distinction  there  explained,  Is    explicitly  stated, 

without  any  denial  of  its  authority. 

I  have  thought  it  necessary  to  enter  into  this  detailed  discussion, 
because  the  language  of  the  Judges,  in  some  of  the  cases  I  have 
cited,  is  so  general  that  it  would  seem  to  sustain  the  objection  to  the 
fourth  count  of  the  plaint  before  us.  It  is  very  much  to  be  lamented 
that  the  language  so  used  (as  reported)  ^ was  not  accompanied  with 
such  explanation  as  would  have  clearly  shown  whether  the  learned 
Judges  intended  to  declare  that  in  their  opinion  the  rule  laid  down  - 
in  Hunt  v.  JBote,  Lampieigh  v.  Brathwait  and  Wilkinson  v. 
Oliveira,  and  in  the  multitude  of  other  decided  cases  which  I  have 
mentioned,  or  the  exposition  of  that  rule  in  JTo^e  v.  Button^  was  or 
was  not  law.  In  no  one  of  the  cases,  in  which  the  language  to 
which  I  have  referred  was  used  by  them,  was  any  one  of  those 
authorities  named;  in  no  one  was  it  stated,  that  the  rule  which 
those  authorities  expounded  and  applied  was  to  be  no  longer  treated 
as  a  rule  of  law.  I  own  it  appears  to  me  that  a  rule  so  well  and 
4S0  long  established,  if  inexpedient,  ought  to  be  abrogated,  if  it  all, 
by  an  act  of  the  Legislature,  or,  if  otherwise  reversed,  ought  to  be 
reversed  only  by  the  lughest  appellate  tribunal  $  especially  when  the 
change  would  have  the  effect  of  narrowing  the  sphere  within  which 

(a)  3  Boe.  &  P.  249.  (b)  Cro.  Car.  406. 

vol*.  8.  61  ii 
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T.  T.  1858.  mankind  ahall  be  pemiited  to  bind  eaeh  other  by  their  ddibtnte 
&M0fii«r. 


^^  Notwithstanding  then  the'ezpresBions  of  opinion  of  the  levned 

mouLSTOH.  Judges  which  I  have  referred  to»  anneoessa^  for  determining  the 
questions  jndiciaUj  before  them  (eren  if  thej  eonvejed  the  mora 
extended  meaning  on  which  I  have  commented),  I  oaimot^  in 
deference  to  those  expressions  of  opinkm,  pronounce  a  jadgment 
reversing  a  series  of  decisions  made  by  suocessiye  Judges,  and 
establishing  a  rale  of  law  that  has  been  vnderstood  to  prevail  for, 
certainly,  mote  than  two  centnries. 

We  refuse  to  arrest  the  Judgment  on  the  fourth  count,  or  enter  t 
verdict  on  the  second  $  and  our  order  will  therefore  be,  to  allow  the 
cense  shown  against  the  whole  of  this  oonditional  order. 

Pbrhefathsb,  B.,  concurred. 

Richards,  B. 

Wherever,  in  the  case  of  a  past  or  executed  eonsideiation,  the 
law  implies  a  promise,  I  take  it  that  no  promise  can  be  aupported 
other  than  that  which  the  law  so  implies ;  for  the  promise  implied  bj 
the  law  exhausts  the  whole  of  the  consideration:  and  so  I  would 
explain  the  case  of  Boscorla  v.  Thomas  {a)^  and  some  other  liln 
cases  to  which  we  have  been  referred.  But  where  the  law  will  not 
imply  any  promise,  I  am  of  opinion  that  in  many  oases  aa  e^ren 
promise,  though  founded  on  a  past  or  executed  consideration,  may 
he  supported :  as,  if  A  does  an  act  for  B,  at  his  request^  and  mors 
especially  if  he  does  it  to  his,  A's,  detriment,  and  B  afterwards, 
in  consideration  of  such  past  act,  promises  to  remunerate  A,  or  the 
like,  I  am  of  opinion  that  such  a  promise  would,  in  a  s^ise^  unite 
itself  with  B*s  previous  request,  and  with  the  complianoe  by  A 
therewith,  and  would  be  perfectly  vaUd  and  binding  in  law,  thoo^ 
resting  on  a  past  or  executed  oonsideratioD. 

There  is  a  vast  difference  in  fhct  and  in  kw  between  a  serviee 
gratuitously  rendered  and  the  like  serviee  performed  er  act  deat 
at  the  request  of  another  person.     A  voluntaiy  courtesy  will  not 

(a)  S  Q.  B.  284. 
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support  a  premise  sobseqiently  made;  neither  will  a  mefe  mosal  T.  T.  1858. 
oHigation,  kewever  saemd,  where  there  has  not  been  anj  prer?ione     ,^— -^ 

BRADFORD 

feqiiest  to  do  the  aot  or  render  the  sevviee  x^lied  on  $  Eaaiwomd  ^ 

V.  Ken^tm  (a).    But  io  this  ease  the  fourth  count  altoges  that  the    botostoh: 
act  of  the  phuBtiff,  which  is  relied  00  as  forming  the  consideTatieii 
for  the  defendant's  premise^  was  done  at  the  request  el  the  defeadant 

No  doubt,  it  is  on  an  executed  GonsMersHion  that  the  plainti^ 
reliea;  and  H  such  a  eonsideraftioii  6e  not  sufficient  in  law  to  sastain 
the  promise  as  laid  in  the  Ibvrth  count,  the  motien  in  arrest  oil 
judgment,  so  far  as  the  verdict  is  reeted  ov  that  count,  ought  to 
prevail.  But  in  my  opmien,  the  consideration,  tbckigh  a  past  aot  of 
the  plaintiff's,  is,  as  laid  in  the  fourth  couat  or  paragraph,  a  peliifeclly 
good  consideration  for  the  defendant's  promise.  The  cases  besaingf 
or  that  could  hy  any  construction  be  sirpppsedl  to  bear,  en  this 
subject,  have  been  afa^ady  so  MSy  and  laboriously  collected  andf 
observed  upon  by  my  Loan  Chief  Bxaoiv,  in'  his  verj  able  lind 
most  elaborate  judgment,  that  I  think  it  unnecessary  to  refer  td 
tiiese  eases  again^  Indeed,  the  meet  of  them,  and  I  tHll  say  the 
most  important  of  tliem^  will  be  found  collected  and  discusaedf  'm 
a  note  to  Lampkieigk  v.  Brathwaii,  va  the  first  volume  of  Mr. 
SndiVs  Leading  Cases, 

With  regard  to  the  case  of  Emmens  v.  Biderton,   ultimately 
reported   in  4   House  of  Lords  Cases,  there  was  in*  that  case  m 
manifest  attempt  on  the  part  of  the  pleader  to  Isry  a  promise  in 
his  declaration  more  extensive  thaft  the  expilKSS  pnomise  contained 
in  the  agreement  that  it  appeared  isr  thatf  case  Had  been  entered 
into  between  the  parties ;  and,  no  doubt,  in  such  a  caM,  tlie  addi*- 
tional  promise,  I  mean  a  promise  not  found  within  the  contract 
of  the  parties  (and  supposing  it  to   have  been  so  expressed  in 
the  declaration),  being,  as  I  have  mentioned^  outside  the  agree- 
ment, and   having  no  consideration  to  rest  on  save  that  which 
was  exhausted  by  the  previous   special    contract    of   the  parties, 
ought  not,  if  my  view  of  the  law  be  right,  to   be    supported ; 
and  accordingly  the  Court  of  Common  Pleas,  before  which  Court 
the  case  first  came,  taking  that  view  of  the  pleading,  arrested  the 
judgment;  and  if  the  construction  which  the  Court  of  Common 

(a)  11  Ad.  &  £11  452. 


AD  I  iiM4«f, 
My  tidii  elk  Ccwt  <if 

vfccrvai,  libe  Hooie  «l  Lords,  tAwndiag 
w  tlie  d«eii0fttk«  is  a  dUknml  wm&ty  ruled 
»  ttie  4MM;  CoOTt  ttor  tiie  oUxr  docs  tbe 
Tcstared  to  exprcoi  •ppeor  to  am  to  have 

Upoa  tke  wholes  I  oa  of  opinioa  that  the  fiivth  cmm  or 
gn^  is  tbo  pUot  ii  good,  oad  tini  the  flMiCiaB  ia 
jodgseot  oo|^  to  be  fffootd* 

I  tUok  H  BPnrwMrf  to  aaj  oojihiiig  opoo  the  other 
thit  hio  been  ergoed  before  oe;  audi  folljeoiicor  in  the 
obeidj  enpreifed  bj  my  homo  Chief  Babov  upon  the 
indeed  I  eoold  odd  nothing  to  biroboerTOlkma. 

PiaoT,  C.  B. 

Mjr  Brother  Gbskmb  has  aatborifled  me  to  state  that,  after 
flnctoatloD  of  opinion^  be  concors  in  the  jodgment  of  the  Comt. 


— ,^ 
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T.  T.  1858. 
Qiiecii'«  Bench 


PEYTON  V.  LAMBERT.* 

June  7,  8,  12, 
(Q^-'Be^J  M.T.\W 

Abo.  9. 

Ejbctmbht  on  title,  for  the  recovery  of  an  undivided  moiety t  A  testator,  in 

1783,    deyised 
of  the  Loaghscnr  estate  in   the  county  of  Leitrim.     Upon   the  fee-simple 

trial,  before  Christian,  J.,  at  the  Leitrim  Spring  Assizes  1858,  life,  with' le- 

it    appeared     that   George  Reynolds  (called    George    first)    was  ^^  ^  ^f  j^ 

originally  seised  of  all  the  Loughscur  estate,  comprising  ninety  J^^^^"^^^!^ 

sabdenominations  of  lands,  of  which  sixteen  subdenominations  were,   ^    °^®   ^ 

,  the   fint   and 

ererjr  other  son  of  snch  fint  son,  and  their  issue  male  snccessively,  with  a  deTise 
over  in  case  A  should  die  without  leaying  issue  male  of  his  body,  lavrfully  begot- 
ten. The  testator  then  limited  similar  derises  of  the  same  lands  to  B.  and  M., 
moietivelj,  and  to  their  respective  eldest  sons  and  their  issue  male ;  and,  to  prevent 
any  misunderstanding  of  the  said  limitations  to  A,  and  his  eldest  son,  for  their  respec- 
tive lives,  the  testator  declared  his  meaning  to  be,  that  in  case  such  eldest  son  of  A 
should  die  without  issue  male,  then  his  real  estates  should  go  to  the  second,  third, 
fourth  and  every  other  son  of  A  successively,  and  to  the  first  and  every  other  son 
of  such  second,  third,  fourth  and  every  other  son  of  A ;  such  second  son  of  A  and 
his  issue  male  to  be  preferred  to  such  third,  fourth  and  other  sons  and  their  issue ; 
and  the  like  rules  to  be  observed  with  respect  to  the  second,  third  and  other  sons  of 
B.  and  M.  respectively ;  and  in  case  either  B.  or  M.  should  die  without  leaving  issue 
male,  the  share  of  either  so  dying  should  go  to  the  survivor,  or,  if  she  were  dead,  to 
her  first  and  every  other  son,  if  she  leave  issue  male,  under  the  same  limitations  as 
the  testator  had  alreadv  annexed  to  the  shares  of  B.  and  M.  respectively,  with 
devise  over  to  the  daughters  of  A,  in  case  both  B.  and  M.  should  die  without  issue 
male. 

Held,  that  the  limitations  to  the  sons  of  A's  sons  being  void  for  remoteness,  by 
the  application  of  the  cy  prei  doctrine,  A  took  an  estate  for  life,  with  remainder  to 
his  sons  successively,  in  tail  male,  with  remainder  to  B.  and  M.  moietively,  for  life, 
with  remainder  in  each  moiety  to  their  sons  successively,  in  tail  male,  with  cross 
remainders  to  B.  and  M.,  for  life,  with  cross  remainders  in  tail  male. 

Held  alio,  that  the  word  "issue,"  in  the  gift  over,  '*in  case  A  shonld  die 
without  leavinff  issue  male,"  was  to  be  read  *'  such  issue,"  as  being  referential  to 
the  objects  of  the  prior  devises,  and  not  as  signifying  an  indefinite  fiBdlure  of 
issue ;  and  consequently  that  an  estate  tail  could  not  be  implied  in  A,  B.  or  M. 

A  testator,  in  1795,  devised  fee-^imple  lands  to  B.  and  M.,  in  equal  shares;  "  and 
in  case  B.  shonld  happen  to  die  without  issue,"  he  devised  B.'s  moie^  to  her  hus- 
band Y,  for  life,  and  to  descend  immediately,  upon  T's  death,  to  M.  and  her  issue ; 
and  in  case  M.  shonld  happen  to  die  "  without  issue,"  then  her  moiety  "  to  descend, 
upon  her  death,  to  B.  and  her  issue ;  and  if  B.  had  no  issue,  then  to  her  husband 
T,  for  life ;  and  in  case  B.  and  M.  shonld  happen  to  die  without  issue,"  the  testator 
devised  the  lands  to  H  and  his  heirs,  reserving  thereout  £10  a-year  for  life,  to  a 
servant  of  the  testator. 

Held,  that  B.  and  M.  did  not  take,  moietively,  estates  in  fee-simple,  with  cross  ex- 

*  C<fram  Cbaxpton  and  O'Bribn,  JJ. 
t  See  Note,  p'.  489. 
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tnfM  RMbhlcfi;   toe  ■ertn^.tles.  t* 
BcjM^ift  TeaJM  George  moamdj  to 
Ii£%  vidi  rMMiBiler  to  ks 

Geor^ge  Bcj»old0  (Gt»^  firs;  died  ia  1759l 
iOb  Geof^ge  Xsgeat  BcjaoUi  IcaDsi   G<mi ge   tBDOBd*  isrvin&z 
vho^  bj  hu  wiX  dated  the  4tli  of  Msj  IToS, 

^  I  |;ive  flvd  deviae  10  bj  mb  Geor)ge  RtjmMg  i 
^  lor  Uk€  term  of  kk  mtaral  life, 
^^MT  kuids  md  ml  crtste 


**wtj  mad  too  Geor]ge  (George  tkird),  I 

**tmaie  to  the  fint  eoo  of  the  ho^  of  the  and  CtJMgc  ( 

"*  thtrdX  hkwfnOj  begotten,  or  to  be  begotten,  fat  the  ftote  of  hk  ba 

'^  tvnil  Kfe,  reoMunder  ia  tnfl  male  to  the  fnt  and  every 

**  anch  first  ron,  lawfalij  to  be  bagoHeny  and  their  iaane 

**  tirelj,  in  sneefeaMon,  aeeording  to  aenioriftj,  the  iaana  male  of  the 

**  eldeit  M>a  alwajt  to  be  preferred  to  the  joaag«r  aon  or  bis  issue ; 

**  and  ID  csae  my  aald  aoo  Ge<«ge  (George  tbiid)  shan  die  witboat 

**  karing  iasae  male  of  bia  bodj,  lavrfaOj  begotton,  I  gire  and  derive 

^all  mj  said  real  estate  to  my  two  dangbten,  Bridget  and  Maiy 


•eatoir  daftess  orar,  ia  tail ;  bat  diac  B.  and  IL  took,  oioieiifdbf ,  tutrntm  tul,  vitfa 
cfDM  naaaiaites  in  tafl,  sidijact  to  T.'s  life  tsCsta  in  B.'s  moie^,  widi  vltiBate 
rsauilader  in  Ibs  to  H. 

^Tha eaie  of  Forth  r.  Chapman  (1  P.  Wmt.  66B),  and  otfier  cases,  dedds  that, 
wbsn  rssl  aad  peisoiisl  estate  is  giTen  in  a  will  Y>j  tbe  same  daases  and  in  the 
mme  tanas,  a  coostrnetioD  nay  be  given  to  tbe  words  djfimg  witkaat  iamu^  or  to 
siaiilar  exprssstons  ss  rewds  the  real  estate,  diffeceat  hm.  that  whicliiB  gtvan  i» 
soch  sxprcsdons  ss  legsids  tbe  personal  sstate  **  {per  O'Bama,  J.) 

In  eoatamplation  td  the  marriage  of  the  nephew  of  B.  (a  married  womsa),  a 
ssttlemsat,  not  aclcnowledged  or  enrolled^  porsnuit  to  tbe4&5fF.  4,  g.92,  was 
susfnted  hj  B.  and  her  h^shaad,  of  lands  in  whicn  BL  had  sa  estate  tail.  'Riis  set> 
tlsnant  contained  a  covenant  by  B.  and  her  hnsband  to  joia  in  deeds  of  fartiier 
assaianosy  in  tbe  areat  of  tbe  manriage ;  and  br  a  deed  of  the  same  dale  as  the 
marriage  settlement,  between  B.  sad  her  hnsband,  her  said  nephew,  and  thetrastees 
of  tbe  marriage  settlement^  after  ledtiag  that,  by  indentoie  of  even  date,  the  lands 
weia  settled  to  the  nses  therein  declared,  with  a  covenant  for  fnrtfaer  assnranee, 
B.  Joined  wlUi  her  hnsband  and  nephew  in  conveying  the  lands,  discharged  of  all 
estates  tsik  to  the  trustees,  to  the  uses  declared  by  the  marriage  settlement.  The 
latter  deed  was  dnly  aclmowledged  and  enrolled. 

lUld^  that  the  latter  deed  incorporated  tho  marriace  settlement  by  reference,  and 
that  B.  s  estate  tail  was  thereby  barred,  and  tbe  lands  assured  to  the  uses  dedared 
by  the  marriage  settlement. 

FaadfrpjsnA  v.  King  (8  Hare  1)  approved  of. 
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**  Reynolds,  for  the  t«nn  of  their  respective  natural  lives,  to  take  as  T.  T.  1858. 

*'  tenants  in  common,  and  not  as  joint  tenants,  all  mj  said  real 

"estates,  eqnallj  to  be  divided  between  tbem,  share  and  share 

**  alike ;  and  after  the  decease  of  either  of  my  said  daughters,  my 

"  will  is,  that  the  share  of  my  daughter  so  dying  shall  go  to  the  first 

'*  son  of  my  said  daughter,  for  the  term  of  his  natural  life,  and,  after 

<*  his  deeease,  to  his  first  and  every  other  (fon,  in  tail  male,  and  the 

*'  issue  male  of  such  sons  respectively,  the  eldest  of  such  sons  and 

*^his  issue  always  to  be  preferred  to  the  younger  sons  and  their 

'*  issue ;  and  my  will  is,  that  the  share  of  my  daughter  who  shall 

"  last  die  shall  go  to  her  first  son,  and  the  first  and  every  other  son 

«( of  such  first  son,  under  the  same  restrictions  and  limitations  as  are 

"  above  annexed  to  the  share  of  my  daughter  which  shall  first  die ; 

"  and  to  prevent  any  misunderstanding  of  the  limitations  herein- 

**  before  made  of  my  said  real  estates  to  my  said  son  George,  and  to 

**  his  eldest  son,  for  their  respective  natural  lives,  I  declare  my  will 

*'  to  be,  that  in  case  such  eldest  son  of  my  said  son  Gteorge  (Qeorge 

"third)  shall  die  without  issue  male  of  his  body,  lawfully  to  be 

"  begotten,  then,  and  in  that  case,  all  my  said  real  estates  shall  go 

**  to  the  second,  third,  fourth  and  every  other  son  of  my  said  son 

"  G^rge  (Greorge  third),  respectively,  and  in  succession,  according 

**  to  priority  of  birth,  and  to  the  first  and  every  other  son  of  such 

^  second,  third,  fourth  and  other  sons  of  the  said  Greorge  (Greorge 

^  third),  respectively,  such  second  son  of  the  said  Greorge  (Gleorge 

"third),  and  his  issue  male,  to  be  always  preferred  to  such  third, 

"  fourth,  or  other  sons  and  their  issue  s  and  so  of  the  rest,  in  regular 

"  order  and  succession,  according  to  seniority ;  and  the  like  rules  to 

**  be  observed  with  respect  to  the  second,  third  and  other  sons  of  my 

"  said  daughters  respectively,  as  to  their  respective  shares ;  and  in 

**  case  either  of  my  said  daughters  shall  die  without  having  issue 

«« male  of  her  body  lawfully  begotten,  then,  and  in  that  case,  the 

"  share  of  the  daughter  so  dying  shall  go  to  the  surviving  sister ; 

"  or  if  she  be  dead,  to  ber  first  and  every  other  son,  if  she  lea^e 

^'  issue  male,  in  the  same  manner,  and  under  the  same  limitations 

^  and  restrictions  as  I  have  already  annexed  to  the  shares  of  my 

"  said  daughters  respectively :  and  in  ease  both  my  daughters  shall 

*'die  without  issue  male  as  aforesaid,  I  devise  all  my  said  real 


488 


COMMON  LAW  REPORTfiL 


T.  T.  1858.  "estates  to  the  daughters  of  my  said  son  George  (Greorge  thirdX 

Qhmh  $  J3€Hch  ...  «         m 

"  as  tenants  in  common,  and  not  as  joint  tenants,  under  the 


"limitations  and  restrictions  as  I  have  hereinbefore  devised  the 
"  same  to  my  sud  daughters  Bridget  and  Mary  Reynolds,  and  their 
"  issue ;  and  in  case  my  said  son  George  (George  third)  ahaJl 
"  leave  no  issue  female,  I  devise  all  my  said  real  estates  to  the  dangfa- 
"ters  of  my  said  daughters,  the  daughters  of  my  said  daughter 
"  Bridget  to  take  her  share  as  tenants  in  common,  and  und^  the 
"  same  limitations  and  restrictions  as  hereinbefore  mentioned  ;  and 
*'  the  daughters  of  my  said  daughter  Mary  to  take  her  share  in  like. 
"  manner." 

The  testator  then  charged  all  his  real  estates  with  marriage  por- 
tions for  his  daughters  Bridget  and  Mary,  and  added  a  codicil,  of  the 
same  date  as  the  will,  in  the  following  terms : — 

"  Upon  further  consideration,  my  will  is,  that  the  issue  female  of 
"  my  son  George  (George  third)  shall  have  my  said  real  estate  in 
"  preference  to  the  issue  male  of  my  daughters ;  and  I  hereby  declare 
"  that,  notwithstanding  the  order  in  which  the  limitations  are  placed 
"  in  the  above  will,  that  the  limitation  to  the  issue  female  of  my  son 
"  George  shall  operate  as  if  it  had  stood  in  the  place  of  the  limita- 
"  tion  to  the  issue  male  of  my  said  daughters,  and  shall  operate  in 
"  preference  thereto.  In  case  I  shall  die  without  leaving  any  issue, 
"  or  that  all  my  children  should  die  without  leaving  issue,  lawfully 
"  begotten,  my  will  is,  that  all  my  said  real  estates  shall  go  to  mj 
"  said  wife  for  the  term  of  her  natural  life,  and,  after  her  decease, 
*'  to  her  sister  M.  D.,  for  the  term  of  her  natural  life ;  and  after 
"  her  decease,  to  J.  G.,  and  to  his  issue,  lawfully  begotten ;  and  in 
"  case  he  shall  have  no  issue,  to  Hugh  Connell,  Esq.,  and  to  his 
'^  issued  lawfully  begotten ;  and  in  case  he  shall  have  no  issue,  to 
*^  C.  P.,  and  his  issue,  lawfully  begotten;" 

George  N.  Reynolds  (George  second)  died  in  1787»  leaving 
three  children,  Greorge  N.  Reynolds  (called  George  third),  Bridget 
and  Mary  Anne.  Bridget  married  Richard  Young,  who  took  the 
name  of  Reynolds.  George  N.  Reynolds  (George  third),  by  two 
recoveries  suffered  by  him  in  the  years  1790  and  1791  respectively, 
acquired  the  fee*simple  in  the  said  sixteen  subdenominationi  of  the 
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LoQghscur  estate;  and  bj  his  will,  dated  the  30tb  of  April  1795,  T.  T.  1858. 
devised  as  follows: — 

**  I  leave,  devise  and  bequeath  unto  my  sisters  Bridget  and  Mary 
my  several  real  and  personal  estates  in  the  county  of  Leitrim, 
to  be  divided  share  and  share  alike  between  them,  upon  their 
^*  respective  husbands  taking  the  name  of  Reynolds ;  but  always 
reserving  the  house  and  demesne  of  Liotterfyen  to  my  sister 
Bridget,  as  the  same  shall  be  in  her  half  and  proportion  of  the 
said  estates ;  and  in  case  my  said  sister  Bridget  shall  happen  to 
'*  die  without  issue,  I  leave  and  bequeath  her  half  and  proportion 
"  of  said  real  and  personal  estates  to  her  husband  Richard  Young, 
during  his  life,  and  to  descend  immediately  upon  his  death  to  my 
said  sister  Mary  and  her  issue ;  and  in  case  my  said  sister  Mary 
shall  happen  to  die  without  issue,  then  her  half  and  proportion  of 
**  said  estates  to  descend,  upon  her  death,  to  my  said  sister  Bridget 
**  and  her  issue,  and,  if  she  has  no  issue,  then  to  the  said  Richard 
^  Young,  her  husband,  during  his  life ;  and  in  case  my  said  sisters 
**  shall  happen  to  die  without  issue,  I  leave,  devise  and  bequeath 
'^  said  estates  to  Hugh  Connell,  of  Granary,  in  the  county  of  Long- 
'*ford,  and  his  heirs,  always  reserving  thereout  ten  pounds  per 
"  annum  for  my  servant  Patrick  Brennan,  during  his  life." 

George  N.  Reynolds  (George  third)  died  in  1802,  without  ever 
having  had  issue,  and  leaving  his  two  sisters  surviving.  Mary  Anne 
married  Colonel  John  R.  Peyton,*  her  first  husband,  in  1 802,  and 
he  died  in  1805,  leaving  his  said  wife  and  two  children,  John 
Reynolds  Peyton,  and  Jane  Peyton,  surviving. 

In  1817,  Mary  Anne  married  Richard  Macnamara,  her  second 
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*  NoTB. — Upon  the  occaaion  of  this  marriage,  articles  of  agreement,  veiy  in- 
anificiallj  framed,  were  executed,  by  which  Maiy  Anne's  uidivided  moie^of  the 
Longhscur  estate  was  settled  upon  the  said  John  R.  Peyton,  for  life,  with  remainder 
io  the  said  Mary  Anne»  in  case  she  should  snnriTe  her  said  husband,  and  to  such 
of  the  issue  male  of  that  marriage  as  she  should  appoint  by  wUl;  and  in  default 
of  such  issue  male,  then  to  her  daughters,  share  and  share  alike,  with  remainders 
over.  To  this  moietj,  the  plaintiff  Richard  Reynolds  Pejton  was  subsequently 
dedared  entitled,  by  a  decree  of  the  Court  of  Chancery,  in  1856.  The  moiety 
devised  to  Bridget  was  the  subject  of  the  present  ejectment. 
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T.  T.  18581  husband,  and  of  this  marriage  there  was  no  issue.  Jane  Peyton 
married  J.  Lambert,  and  she  and  her  husband  were  the  defendants 
in  the  ejectment.  John  Reynolds  Peyton  married  Alicia  £nnis»  and, 
in  contemplation  of  his  marriage,  by  indenture  of  release,  of  the 
23rd  of  November  1836,  and  made  between  the  said  John  R.  Pey- 
ton, first  part,  the  said  Richard  Y.  Reynolds  and  Bridget  his  wife, 
second  part,  Alicia  Ennis,  third  part,  John  Ennis,  one  of  the 
plaintiffs  in  the  ejectment,  fourth  part,  John  H.  Peyton,  heir-at-law 
of  H.  Peyton,  from  whom  John  R.  Peyton  derived  his  paternal 
estate,  which  was  also  comprised  in  this  settlement,  fifth  part, 
Richard  Y.  Reynolds,  surviving  trustee  of  the  marriage  settlement 
of  Colonel  Peyton  and  Mary  Anne  his  wife,  sixth  part,  P.  Simpson 
and  T.  Henry,  seventh  part,  and  the  said  J.  Ennis  and  G.  EGnds, 
eighth  part;  after  reciting  that  G.  N.  Reynolds  (George  the 
second),  by  his  will,  devised  all  his  real  estates  to  his  only  son  6. 
N.  Reynolds  (George  third),  for  his  life,  with  remainder  to  his 
first  and  every  other  son  lawfully  to  be  begotten,  and  their  issue, 
in  tail  male,  remainder  to  testator's  two  daughters,  Bridget  and 
Mary  Anne,  for  their  respective  natural  lives,  as  tenants  in  common; 
and  after  the  decease  of  either  of  his  said  two  daughters,  then  the 
share  of  the  said  daughter  to  the  first  son  of  said  daughter,  for  his 
natural  life,  and,  after  his  decease,  to  her  first  and  every  other  son, 
in  tail  male,  in  like  succession ;  and  in  case  either  of  said  daugh- 
ters should  die  without  leaving  issue  male  of  her  body,  then  the 
share  of  the  daughter  so  dying  to  go  to  the  surviving  sister,  or, 
if  dead,  to  her  first  and  every  son,  in  tail  male,  with  remainders 
over,  as  by  by  the  said  will  would  more  fully  appear ;  and  reciting 
that,  after  the  death  of  G.  N.  Reynolds  (George  third),  without 
issue,  whereby  Bridget  and  Mary  Anne  became  entitled  to  the  said 
lands,  under  the  limitations  of  the  will  of  their  father  (Greorge 
second),  and  to  the  several  estates  thereby  to  them  respectively 
limited  therein,  the  said  Bridget  and  Richard  Y.  Reynolds  her 
husband,  in  her  right,  and  Mary  Anne  Reynolds,  in  her  own  right, 
entered  into  seisin  and  possession  of  the  said  lands.  And  after  also 
reciting  that,  by  the  settlement  of  1802,  on  the  marriage  of  Maiy 
Anne   Reynolds  and   Colonel  J.  R.  Peyton,  Mary  Anne's  moie^ 
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of  the  Loughscur  estate  was  limited  to  Colonel  Peyton,  for  life,  with  T.  T.  J  858. 

remainder  to  his  said  wife  Mary  Anne,  for  life,  in  case  she  should 

» 

survive  her  said  husband,  and  to  her  issue  male,  as  therein  men- 
tioned, as  by  the  said  deed  would  more  fully  appear ;  and  reciting 
that  John  B.  Peyton  was  the  only  issue  male  of  ,tbat  marriage ; 
and  that  upon  the  treaty  for  the  intended  marriage,  it  had  been 
agreed  that  all  the  said  towns,  lands  and  hereditaments,  whereof 
the  said  Richard  Y.  Reynolds  Iknd  Bridget  his  wife,  and  the  said 
Richard  Macnamara  and  Mary  Anne  his  wife,  were  entitled  as 
aforesaid,  and  whereof  the  said  John  R.  Peyton  was  tenant  in  tail, 
or  otherwise  entitled  as  aforesaid,  and  all  the  estate  and  interest  in 
remainder,  expectancy  or  otherwise,  of  John  R.  Peyton  therein, 
should  be  settled  to  the  uses  and  upon  the  trusts  thereinafter  con- 
tained. And  reciting  that,  for  the  4>urposes  aforesaid,  and  in  order  to 
enable  the  said  John  Reynolds  Peyton  to  carry  same  into  effect,  and 
more  effectually  to  convey  and  assure  the  said  Loughscur  estate,  to 
and  upon  the  uses  and  trusts  thereinafter  contained,  the  said  Richard 
Y.  Reynolds  and  Bridget  his  wife,  with  his  full  approbation  and 
consent,  had  agreed  to  become  parties  to  those  presents,  and  thereby 
lo  convey,  and  also  to  ratify  all  former  conveyances  for  the  benefit 
of  the  said  John  R.  Peyton,  of  ail  or  any  part  of  the  said  Loughscur 
estate,  so  that  those  presents,  and  all  such  former  conveyances, 
might  be  to  the  uses  and  upon  the  trusts  thereinafter  contained, 
saving,  however,  expressly,  and  always  reserving  unto  the  said 
Bridget  Y.  Reynolds,  her  estate'  for  life,  without  impeachment  of 
waste,  and  with  all  other  rights  then  incident  to  said  life  estate 
in  and  to  all  that  moiety  alone,  and  not  in  or  to  any  further  part 
than  that  said  moiety  of  said  Loughscur  estate,  which  the  said 
Bridget  and  Richard  Y.  Reynolds,  in  her  right,  then  respectively  held, 
and  the  rents  and  profits  of  said  moiety,  during  the  life  of  the  said 
•Bridget ;  and  that  the  said  Richard  Y.  Reynolds  had  also,  for  the 
purposes  aforesaid,  agreed,  by  way  of  further  assurance,  to  give  up 
and  release  all  his  right  and  benefit  of  survivorship  (if  any),  and  all 
other  the  estate  and  possibility  whatsoever,  which  he  might,  but  for 
the  execution  of  those  presents,  have  on  the  decease  of  the  said 
Bridget  his  wife,  in  the  said  Loughscur  estate,  or  any  part  thereof. 
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T.  T.  1858.  And  reciting  that,  in  order  to  carry  the  said  agreement  on  their 
-"•  '-v  part  into  effect,  the  said  Richard  Y.  Reynolds  and  Bridget  his  wife 

rBTTON 

^^  had  respectively  executed  those  presents,  and  also  coyenanted,  as 

liAMBBBT.  thereinafter  mentioned,  for  further  assurance,  for  the  purposes 
thereinbefore  and  thereinafter  expressed,  it  was  witnessed  tliat 
John  Reynolds  Peyton,  and  Richard  Y.  Reynolds  and  Bridget  kis 
his  wife,  and  John  H.  Peyton,  at  the  request  and  by  the  directioii 
of  John  Reynolds  Peyton,  according  to  their  respective  estates 
and  interests,  released  and  confirmed  to  the  said  P.  Simpson 
and  T.  Henry,  in  their  actual  possession,  by  virtue  of  a  bargain 
and  sale  to  them  by  the  said  John  R.  Peyton,  of  the  preceding 
day  (amongst  other  lands),  the  Loughscur  estate,  the  subdenomi- 
nations  of  which  were  therein  specifically  described ;  to  hold  the 
same  unto  the  said  P.  Simpson  and  T.  Henry,  their  heirs  and 
assigns,  save  as  far  as  same  were  altered  by  the  agreement  on  the 
part  of  the  said  Richard  Y.  Reynolds  and  Bridget  his  wife,  therein- 
before mentioned,  and  their  several  acts  and  conveyances  in  relation 
thereto,  to  the  limitations  in  favour  of  the  said  Bridget  and  Maiy 
Anne  Macnamara,  contained  in  the  will  of  the  said  G.  N.  Rey- 
nolds (Gleorge  second),  as  thereinbefore  set  forth,  upon  the  trusts 
thereinafter ;  and  it  was  thereby  declared  that  the  said  P.  Simpson 
and  T«  Henry  should  stand  seised  of  the  Loughscur  estate,  to  permit 
and  suffer  the  said  Bridget  and  her  assigns  to  receive  the  rents  and 
profits  of  that  moiety  of  said  estate  to  which  she  was  then  entitled 
during  her  life,  without  impeachment  of  waste;  and  as  to  the 
other  moiety  thereof^  to  which  the  said  Mary  Anne  Macnamara  and 
Richard  her  husband,  in  her  right,  were  then  entitled,  and  to  such 
other  part  of  said  Loughscur  estate  as  the  said  Mary  Anne  Macna- 
mara and  Richard  her  husband,  in  her  right,  ia  case  she  should 
survive  the  said  Bridget  Young  Reynolds,  should  become  entitled 
to  under  the  trusts  and  limitations  of  the  will  of  the  said  G.  N. 
Reynolds  (George  second),  and  in  the  settlement  executed  upon 
ber  marriage  with  her  former  husband,  Colonel  Peyton,  to  permit 
and  suffer  the  said  Mary  Anne  Macnamara  and  her  assigns  to  take 
the  rents  and  profits  of  either  said  moiety,  or  the  whole  of  said 
lands  of  said  Loughscur  estate,  as  the  case  might  be,  for  the  certain 
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estate  and  interest  for  which  the  said  Mary  Anne  was  or  shoold  be  T.  T.  1868. 
entitled  thereto  respectively,  as  aforesaid ;  and,  from  and  aft^  the     s..^.v ' 

PBTTOll 

determination  of  said  estates  and  interests,  the  said  Bridget  and  ^^ 

Richard  Macnamara  respectively  in  the  said  respective  parts  of  said     IiAMBEBT. 
Loaghscnr  estate,  and  in  the  meanwhile  subject  thereto,  to  the  use 
of  said  John  R.  Peyton,  his  heirs  and  assigns,  until  the  said  intended 
marriage  should  be  solemnised ;  and,  from  and  immediately  after 
the  solemnisation  thereof,  to  the  use  of  John  R«  Peyton  and  his 
assigns,  for  life,  with  remainder  to  trustees,  to  preserve  contingent 
remainders,  with  remainder,  subject  to  a  jointure  ibr  the  said  Alicia 
Ennis,  to  the  first  and  other  sons  of  the  marriage  successively,  in  tail 
male,  with  ultimate  remainder  to  the  use  of  the  said  J.  R.  Peyton, 
his  heirs  and  assigns.     In  this  settlement,  John  R.  Peyton  cove* 
nanted  for  title  to  the  reversion  or  remainder  of  the  Loughscur 
estate,  and  also  that  he  would,  immediately  upon  the  execution  of 
those  presents,  execute  a  deed,  pursuant  to  the  3  &  4  FT.  4,  c.  92, 
which,  it  was  thereby  declared,  should  enure,  as  to  all  the  lands 
therein  comprised,  to  and  for  the  uses  and  trusts  in  those  presents 
declared  concerning  the  lands  therein  comprised.     And  the  said 
Richard  Y.  Reynolds  covenanted,  for  himself  and  the  said  Bridget 
his  wife,  that,  for  the  more  effectually  confirming  those  presents, 
and  giving  full  efficacy  to  the  uses  and  trusts  therein  contained, 
and,  if  necessary  in  that  behalf,  for  barring  all  estates  tail  and  re- 
mainders under   the  will  of  G.   N.   Reynolds   (George    second), 
or  otherwise,  or  to  which  the  said  Bridget  might  become  entitled  by 
survivorship  or  otherwise,  the  said  Richard  Y.  Reynolds  and  Bridget 
his  wife,  their  respective  heirs  and  assigns,  would,  from  time  to 
time  thereafter,  in  case  the  said  marriage  should  take  effect,  execute 
and  acknowledge  all  further  assurances,  without  prejudice  to  the 
said  life  estate  of  Bridget  Y.  Reynolds  in  the  moiety  then  held 
by  her  and  her  said  husband ;  and  that  such  assurances,  when  so 
executed  and  acknowledged  by  the  said  Richard  Y.  Reynolds  and 
Bridget  his  wife  respectively,  should  enure  to  the  uses  and  upon  the 
trusts  and  subject  to  the  several  conditions  and  limitations  therein- 
before  declared  concerning  the  said  Loughscur  estate,  and  every 
part  and  parcel  thereof. 
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T.  T.  1858.        This  indentare  was  executed  by  Richard  Y.  Reynolds,  and  Brid' 
^—    v*     ^     get  hb  wife,  but  not  enrolled,  nor  was  it  acknowledged  by  Bridget, 
^^  pursuant  to  the  Fines  and  Recoveries  Abolition  Act  {\  &  SW.  4, 

LAMBBBT.    c.  92) ;  but  by  an  indenture  of  the  same  date  (23rd  of  November 
1836),  and  made  between  the  said  John  Reynolds  Peyton,  of  the  first 
part,  the  said  Richard  Y.  Reynolds  and  Bridget  his  wife,  of  the 
second  part,  and  the  said  P.  Simpson  and  T.  Henry,  of  the  third 
part :  reciting  that,  by  the  said  indenture  of  settlement  of  even  date, 
all  the  estate  and  interest  of  the  said  John  Rcjmolds  Peyton  and 
Richard  Y.  Reynolds  and  Bridget  his  wife,  in  the  Loughacur  estate, 
were  conveyed  and  assured  by  the  said  John  Reynolds  Peyton  and 
Richard  Y.  Reynolds  and  Bridget  his  wife,  with  his  consent,  to  the 
uses  therein  declared  concerning  the  same,  reserving  to  the  said 
Richard  Y.  Reynolds  and  Bridget  his  wife  their  estate  and  interest, 
in  right  of  said  Bridget,  to  the  moiety  of  the  Loughscur  estate  ts 
then  held  by  them ;  and  also  reciting  the  covenants  for  further  assur- 
ance in  the  settlement  of  even  date,  and  that  it  had  been  deemed 
expedient  that  the  said  John  R.  Peyton  and  Richard  Y.  Rejmolds 
and  Bridget  his  wife  should  respectively  execute  those  presents,  in 
order,  as  far  as  they  lawfully  could,  to  bar  all  estates  tail  of  the  said 
John  R.  Peyton  and  Bridget  Y.  Reynolds  respectively,  in  the  lands 
in  the  settlement  of  even  date,  and  thereinafter  mentioned,  and  all 
estates  and  interests  to  take  effect  on  the  determination  or  in  defeaz- 
ance  of  such  estates  tail,  and  to  release  and  dispose  of  all  remainders 
and  other  estates  of  the  said  Bridget  therein,  save  her  said  life  estate 
and  interest  in  the  said  moiety  of  the  Loughscur  estate  as  aforesaid, 
to  the  intent  that  the  absolute  fee-simple  and  inheritance  of  the  said 
lands,  subject  to  said  life  estate,  might  be  vested  in  the  said  P. 
Simpson  and  T.  Henry,  and  their  heirs,  to  and  for  the  several  uses^ 
intents  and  purposes,  and  with,  under  and  subject  to  the  powers, 
provisoes,  conditions  and  limiCbtions  contained  in  the  said  recited 
marriage  settlement :  it  was  witnessed  that  the  said  John  R.  Peyton 
and  Bridget  Y.  Reynolds,  with  the  concurrence  of  her  said  hos- 
band,  Richard  Y.  Reynolds,  and  also  the  said  Richard  Y.  Reynolds 
released  and  confirmed  to  the  said  P.  Simpson  and  P.  Henry, 
their  heirs  and  assign^,  all  the  lands  and  hereditaments  therein- 
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after  described,  and  also  described  in  tbe  said  recited  marriage  T.  T.  1858. 
settlement)  being  the  Longbscnr  estate,  to  bold  the  same  to  the  said     ,—    ^      * ' 
P.  Simpson  and  T.  Heniy,  their  heirs  and  assigns,  to  the  uses, 
upon  and  for  the  trusts,  for  the  estates,  and  with  and  under  and    lambebt. 
subject  to  the  several  powers,  provisoes,  conditions  and  limitations, 
expressed  and  contained  in  and  bj  said  recited  indenture  of  settle- 
ment.   This  disentailing  deed  of  23rd  of  November  1836  was  duly 
acknowledged  by  Bridget  T.  Reynolds,  and  enrolled.    There  was 
issue  of  the  marriage  of  John  R.  Peyton  and  Alicia  Ennis,  three 
sons,  of  whom  the  eldest  was  Richard  R.  Peyton,  one  of  the  plain- 
tiffs in  the  ejectment. 

Bridget  T.  Reynolds  died  in*  1842,  without  ever  having  had 
issue;  and  Richard  Y.  Reynolds,  her  husband,  died  in  1848;  and,  in 
the  same  year,  Richard  Macnamara,  the  second  husband  of  Mary 
Anne  Macnamara,  also  died.  John  R.  Peyton  died  in  1850,  leaving 
his  son,  Richard  R.  Peyton,  surviving.  In  1853,  Mary  Anne  Mac- 
namara executed  a  disentailing  deed  (duly  enrolled)  of  the  Loughs- 
cur  estate,  and  limited  the  estate  to  such  uses  as  she  should  appoint 
by  deed  or  will,  and,  in  default  of  appointment,  to  herself,  her  heirs 
and  assigns ;  and  by  her  will,  dated  the  27th  of  February  1855,  she 
appointed  the  moiety  of  the  Loughscur  estate,  comprised  in  the  arti- 
cles of  agreement  of  1802,  to  two  of  the  sons  of  the  defendants,  with 
a  general  residuary  devise  of  all  her  other  property  to  the  separate 
use  of  the  defendant  Jane  Lambert,  her  heirs  and  assigns.  Mary 
Anne  Macnamara  subsequently  died,  in  1855.  A  cause  petition, 
to  waive  temporary  bars,  was  filed  in  1858,  and  an  order  made 
thereon,  restraining  the  defendants  in  this  action  from  setting  up 
any  leases  or  any  other  temporary  bars,  or  outstanding  legal 
estates,  as  a  defence  to  this  ejectment. 

•Upon  the  trial,  the  learned  Judge  directed  a  verdict  for  the 
plaintiffs,  reserving  liberty  to  the  defendants  to  have  the  verdict 
changed  into  a  nonsuit,  or  a  verdict  for  themselves,  if  the  Court 
above  should  be  of  opinion  that  they  were  so  entitled.  A  condi- 
tional order,  to  enter  the  verdict  for  the  defendants,  was  obtained 
on  the  19th  of  April  last,  pursuant  to  the  leave  reserved. 
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T.  T.  1858.       Brewaier  and  W.  Bourke  (with  them  J.  M*Mahon\  for  the  plaio* 

QiumCgBmdi,     .  ^ 
Uft. 

Butt  and  C,  Andrews  (with  whom  was  ff.  J.  Leslie)^  for  the 

defendants. 

I 

The  following  cases  were  cited  i^^NiekoU  v.  NiekoU{a) ;  Pitt  v. 
Jaek$im{h)'^  S.  C.«  nom.  Swiitk  v.  CiMM^oft<(e);  StaehpooUi. 
Staekpaolt  (d) ;  BamfiM  ▼.  PiipAam  («);  HwmberHan  t.  Hvmben- 
ion  (fj ;  Bobinson  y.  HardeaatU  {g) ;  Vanderplank  v.  jKtii^  (A) ;  ^op- 
i(tiw  T.  Hopkim  (t) ;  Baker  v.  7W^  (A) ;  Cormocib  ▼•  Ccfioiu  (/) ; 
Goodright  v.  DtfMAain  (m) ;  Slater  v.  Dangerfield  {n} ;  Ex  parte 
Davies{o);  Jesson  ▼.  IFrt^A/(j3);  Baddy  y.  Fitzperaid{q);  Mar* 
timer  t.  ^M<(r);  Woden  y.  ilntfrtwt  («) ;  i>a«  y.  ira/l^(l); 
Parr  v.  Swindeie  (v)  ;  Brooke  v.  2WiMr  (v) ;  JbiMf  y.  iS^j^on  (w) ; 
Moneypennjf  y*  Z>ertfi^  (or) ;  Stanley  y.  JLejiiian2(y);  Fisher  t. 
Airry(ir);  Somervilie  Y.Lethbridge{aa)\  Seawards.  Wiiloek{bh); 
Hayes  v.  Hayee{ce)  ;  Biinston  v.  Warburtan  {dd}%  Doe  y. ProfI (cf); 
/«  re  O'Donoghue's  Estate  (ff)  ;  Peltr  y.  froiM  (^^) ;  Pinbmry  ▼. 

(a)  2  W.  BL  1159.  (I)  2  Br.  C.  C.  51. 

(0  2  Yes.  JUL  688. 

(^  4  Dr.  &  War.  320;  8.  C.»  6  Ir.  Bq.  Bep.  la 
(e)  1  P.  WmB.  54.  (/)  1  P.  Wnw.  332. 

(g)  2  T.  B.  241.  (A)  3  Hare,  I. 

(0  Cas.  <«ii^.  Talb.  44 ;  S.  C,  I  Aik.  580. 

(A)  11  Ir.  Bq.  Bep.  104»  affirmed  3  H.  L.  Cas.  106;  S.  C,  14  Jv.  771. 

(/)  17  B«iy.  397.  (m)  DoQ^  26^ 

(»)  15  Bi.  &  W.  263,  272.  274. 

(o)  2  Sim.,  N.  S.,  114 ;  8.  C.»  21  Law  Jour.,  Ch..  135 ;  15  Jur.  1102. 

(p)  2B1L,  O.S„l. 

(9)  4  Ir.  Com.  Law  Bep.  74 ;  affirmed  on  appeal  bj  Ex.  Ch.,  7  Ir.  Com.  Law 
Bep.  138,  and  in  Dom.  IVoc,  not  yet  reported. 

(r)  2  Sim.  274.  '  (a)  2  Bing.  126. 

(0  8  T.  B.  5.  («)  4  Bum.  288. 

(«)  2  Bing..  N.  C,  422.  (10)  9  Ir.  Eq.  Bep.  a4a 

(x)  16  M.  &  W.  418,  434.  (y)  Anstr.  355. 

(2)  2  Hog.  153.  (oa)  6  T.  B.  213. 

(66)  5  East,  1 98.  {cc)  4  Bns.  311. 

(cW)  2  K.  &  J.  400;  S.  C.  2  Jnr,  N.  S..  858;  25  Law  Jour..  Ch.,  468, 

dee)  3  B.  &  Aid.  546.  (ff)  3  Ir.  Jur..  N.  S.,  1 14. 

(pg)  Cro.  Jac.  590. 
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Elikin  (a) ;  Siraifard  v.  Paweli  (b) ;  Wilkimon  v.  South  {c) ;  Roe  T.  T.  1 858. 
V.  Jeffery  (d) ;  Parker  ▼.  £trA«  (e) ;  Racksiraw  v.  Ft7e  ^  ;  Bough- 
ion  V.  James  (^) ;  A>lrf  v.  Moore  (h) ;  /o/fy  ▼.  Handcoeh  (i)  ;  Crofte 
V.  Middleton  (A) ;  Dillon  ▼.  Grace  (I)  \  Tayleur  v.  Dickenson  (m) ; 
1  Jarman  on  WiUs^  2nd  ed.,  p.  246 ;  2  Jarman  on  WiUs^  2nd  ed., 
p.  422 ;  Prtor  on  /MtM,p.  156,  ss.  263,  264,  p.  121 ;  2  Potc.  Deo., 
p.  602 ;  statutes  4  &  6  FT.  4,  c.  92,  ss.  18,  39,  43,  45,  49,  70 ;  and 
3  &  4  IF.  4,  c.  74,  s.  74. 


Cbampton,  J. 

This  case  was  heard  in  the  last  Term,  before  my  Brother  O'Brien 
and  myself.  The  case  is  one  of  great  importance ;  and  we  felt  that 
it  was  likely  that  the  parties  would  carry  it  to  the  Court  of  Error. 
Under  these  circumstances,  on  the  last  day  of  the  Term,  we  gave  a 
formal  judgment  in  the  case,  in  order  that  the  parties  might  not  be 
delayed  in  their  proceedings ;  intimating,  however,  our  intention  upon 
a  future  day  to  state  the  grounds  of  our  decision ;  and  this  being 
a  convenient  time  for  the  purpose,  I  now  proceed  to  state  the  reasons 
upon  which  we  arrived  at  the  conclusion  that  the  plaintiff  was 
entitled  to  judgment. 

This  was  an  ejectment  upon  the  title,  brought  for  recovery 
of  an  undivided  moiety  of  certain  lands,  called  the  Loughscur 
estate,  in  the  county  of  Leitrim.  The  Loughscur  estate  comprised 
a  great  many  denominations  of  land,  ninety  (it  was  said)  in  num- 
ber, and,  of  these  ninety  denominations,  sixteen  were  somewhat 
differently  circumstanced,  as  to  the  devolution  of  title,  from  the 
other  denominations.     The  pedigree  of  the  parties,  so  far  as  it  is 

(a)  1  P.  Wmi.  568;  S.  C,  2  Vem.  758;  Free.  Chan. 453. 
(6)  IBsll&B.  1.  (0  7T.R.555. 

(if)  7  T.  E.  589. 
(«)  1  K.  4k  J.  156 ;  8.  C,  24  Law  Jow.,  Ch.,  1 17. 
C/J  \  Sim.  4k  8t.  684. 
(S)  1  CoL,  C.  C,  44;  8.  C,  1  H.  L  Cm.  406. 
(A)  19  Beay.  176;  S.  C,  1  Jar.,  N.  S.,  S3 ;  24  Law  Jour.,  Ch.,  161. 
(0  7  Ex.  820;  S.  C,  16  Jnr.,  550;  22  Law  Jour.,  Ch.,  513. 
(A)  2  E.  4k  J.  194 ;  8.  C,  2  Jar.,  N.  S.,  578 ;  25  Law  Joar.,  Ch.,  513. 

(0  2  Sch.  4k  Lef.  456.  («)  1  Biift.521. 

VOL.  8.  63  L 
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T.  T.  1658.  necessary  for  the  understanding  of  the  case,  is  as  follows: — ^In  the 
year  1765,  George  Reynolds  was  seised  and  possessed  of  the  entire 
of  the  Jjoughscur  estate  ;  he  has  heen  in  the  argument  called  George 
the  first ;  he  died  in  the  year  1769»  leaving  an  only  son,  Greorge 
Nugent  Reynolds  the  younger,  who  has  been  called  in  the  argument 
George  the  second.  This  George  the  second  died  in  the  year  1787, 
leaving  three  children,  viz.,  his  only  son,  George  Nugent  Reynolds, 
the  grandson,  who  has  been  called   in  the  argument  George  the 

• 

third,  and  two  daughters,  Mary  Anne  and  Bridget  George  the 
third  died  in  the  year  1802,  without  issue,  leaving  his  two  sisters 
his  co-heiresses-at-law.  Mary  Anne  was  twice  married,  first  to 
Colonel  Peyton,  by  whom  she  had  two  children,  namely,  John 
Reynolds  Peyton,  the  father  of  the  plaintiff  Richard  Reynolds 
Peyton,  and  Jane,  who  married  John  Lambert,  and  who,  with  her 
husband,  are  the  defendants  in  this  record.  Colonel  Peyton  died 
in  the  year '1805;  and,  in  the  year  1817,  Mary  Anne,  his  widow, 
intermarried  with  Major  Richard  Macnamara,  her  second  husband; 
and  of  this  marriage  there  was  no  issue.  Major  Macnamara  died 
if]  the  year  1848,  leaving  Mary  Anne,  his  widow,  him  surviving. 
Bridget  Reynolds  intermarried  with  Richar4  Young,  who  took  the 
name  of  Reynolds  ;  and  of  this  marriage  there  was  no  issue.  Brid- 
get Reynolds  died  in  the  year  1 842 ;  and  her  husband,  Richard 
Young  Reynolds,  died  in  1 848.  On  the  23rd  of  November  1 836, 
John  Reynolds  Peyton  intermarried  with  Alicia  Ennis,  and  died 
in  the  year  1850,  leaving  the  plaintiff,  Richard  Reynolds  Peyton, 
his  son  and  heir.     In  the  year  1855,  Mrs.  Macnamara  died« 

This  case  turns  altogetlier  upon  the  construction  of  the  deeds  and 
wills  which  were  given  in  evidence  at  the  trial.  A  verdict  was 
directed  for  the  plaintiffs ;  but,  by  consent  of  the  parties,  and  with 
the  sanction  of  the  learned  Judge  who  tried  the  case  (Mr.  Justice 
Christian),  the  verdict  was  ultimately  to  be  entered  for  the  party 
who  should,   in  the  opinion   of  this   Court,  be  entitled  thereto. 

Having  heard  the  case  very  ably  and  elaborately  argued,  my 
opinion  is,  that  the  plaintiffs  are  entitled  to  a  verdict  for  the  whole 
of  the  premises  comprised  in  the  ejectment ;  and  I  shall  now  state 
the  grounds  upon  which  I  entertain  that  opinion.  I  shall  not, 
for  the  present,   notice  the  peculiar  circumstances  of  the  sixteen 
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denominations  which  I  have  referred  to,  but  shall  consider  the  case  T.  T.  1658. 

Queen'a  Bench 
with  reference  to  the  bulk  of  the  property  which  is  the  subject  of 

this  action,  and  as  if  all  the  ninety  denominations  rested  upon  the 
same  derivative  title.  There  are  three  documents,  upon  the  con- 
stniction  of  which  the  decision  of  this  case  must  turn ;  these  are 
the  will  of  1783,  the  will  of  1795  and  the  deed  of  1836.  Upon 
the  will  of  1783  the  main  question  in  the  cause  arises;  and  that 
is,  what  estate  did  George  the  third  take  under  the  will  of  1783? 
The  defendants  contend  that,  under  this  will,  George  the  third 
took  an  estate  tail;  the  plaintiffs  contend  that  he  took  an  estate 
for  life  only.  I  think  that  the  plaintiffs'  is  the  true  construc- 
tion.— [His  Lordship  here  read  the  will  of  George  N.  Reynolds 
(George  the  second),  1783.] — Now  I  think,  upon  the  reading  of 
this  will,  it  is  manifest  that  the  testator's  principal  object  and 
intention  was,  to  keep  the  Loughscur  estate  in  the  name  and  blood 
of  Reynolds  as  long  as  possible.  It  is  equally  clear  that  it  was  with 
that  view  and  for  that  purpose  that  he  gave,  after  the  life  estates 
devised  to  his  son  and  daughters,  successive  life  estates  to  the 
unborn  sons  of  his  own  children,  with  estates  in  tail  to  the  children 
of  those  unborn  children.  This  kind  of  limitation,  as  tending  to 
perpetuity,  the  law  will  not  permit  Accordingly,  if  we  were  to 
construe  this  will  strictly  according  to  its  terms,  all  the  limitations 
after  the  life  estates  would  be  void  for 'remoteness,  and  the  neces- 
sary result  (giving  effect  to  the  law  upon  this  subject)  would  be 
to  defeat  the  main  object  and  intent  of  the  .testator,  which  was 
to  continue  the  estate  in  his  family  and  name  as  long  as  the  law 
would  permit.  In  order  to  prevent  this  result,  the  defendants' 
Counsel  would  construe  this  wiU  as  giving  an  estate  tail  to  George 
the  third;  but  it  appears  to  me  that  this  construction  is  plainly 
inadmissible.  By  giving  an  estate  tail  to  George  third,  the  tes- 
tator's primary  object  would  be  altogether  frustrated,  since,  by 
a  recovery  or  disentailing  deed,  the  first  taker,  George  third, 
could  have  at  once  made  himself  owner  of  the  fee-simple,  and 
thus  destroyed  all  the  laboriously  framed  limitations  of  the  will. 
The  only  mode,  as  it  appears  to  me,  by  which  the  main,  the 
ruling  intention  of  the  testator  can  be  accomplished,  is,  to  apply 
the  cypres  doctrine  to  this  will.    That  doctrine  is  founded  upon 
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Q^eerCi  Bench 
< . shall  be  carried  out,  although  at  the  sacrifice  of  subordinate  Tiews 

expressed  bj  the  terms  of  the  will.  The  Court,  in  its  interpre- 
tation of  the  instrument,  does  for  the  testator  that  which  he  probably 
would  have  done  for  himself,  had  he  been  aware  of  the  impracti- 
cability of  reconciling  the  main  object  of  his  will  with  the  subor- 
dinate limitations  which  he  had  in  view.  Numerous  cases  there 
are  upon  this  subject,  from  Humberston  v.  Humbersion  (a)  and  PUt 
T.  Jackson  (6),  down  to  Vandefplank  ▼.  King  (c),  which  is  quite  in 
point  with  the  present  case.  In  Vanderplank  v.  King,  there  was  a 
devise  to  the  daughter  of  the  testator,  for  her  life,  with  remainder 
to  her  unborn  child,  for  life,  with  remainder  to  the  children  of  the 
unborn  child,  in  taiL  Vice-chancellor  Wigram  thought  it  right  to 
apply  the  cypres  doctrine  to  that  case,  and  says  (p.  10): — **I  have 
''considered  the  question  during  the  argument,  with  reference  to 
**  the  ey  pres  doctrine,  and,  upon  that  part  of  the  case,  I  do  not 
''  think  that  I  am  at  liberty  to  exercise  any  discretion.  That  point  is 
*'  now  sufficiently  simple  and  is  well  established,  though  sometimes 
« of  difficult  application."  He  then  examines  the  cases  referred  to, 
and,  again  taking  up  the  case  before  him,  after  consideration,  he 
reiterates  the  doctrine  which  I  have  just  statod,  as  the  ground  upon 
which  he  decided  that  particular  case.  That  case  is  a  leading  one 
upon  the  subject — one  which  has  not  been  questioned,  and  upon 
which  I  might  very  well  found  the  opinion  I  entertain  upon  this 
part  of  the  testator's  wilL  Now,  in  this  will  we  have  the  general 
and  paramount  intention  of  the  testator,  that  the  estate  shall  not  go 
over  as  long  as  there  shall  be  male  descendants  of  his  son  and 
daughters.  This  intention  may  be  carried  out,  and  can  be  carried 
out  only,  not  by  giving  life  estates  to  the  unborn  children  of  the 
tenants  for  life  then  in  esse^  but  by  giving  them  estates  tail ;  and 
thus,  without  violating  the  rule  against  perpetuities,  we  are  enabled 
to  carry  out  the  main  object  and  intention  of  the  testator.  I  think, 
therefore,  that,  under  the  will  of  1783,  George  third  took  only  an 
estate  for  life,  with  remainder  to  his  first  and  other  sons,  in  tail  male, 


(a)  1  P.  Wms.  332. 


(6)  2  Bro.  C.  C.  51. 


(c)  3  Hare,  1. 
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and  that,  on  his  death  without  issue,  his  sisters  took  an  estate  for  T.  T.  1658. 

,.<•  ,  .  t  -    -■  ,  Queen's  Btnek 

life  each,  as  tenants  m  common,  with  remainder,  as  to  a  moietj,  to      « — 

their  first  and  other  sons,  in  tail,  with  cross  remainders  over. 

This  being  so,  the  will  of  1795  could  not  affect  the  main  body  of 
the  Loughscur  estate;  it  could  only  affect  those  denominations  of 
which  the  then  testator,  George  the  third,  was  seised  in  fee. — [His 
Lordship  here  read  the  will  of  George  N.  Reynolds  (George  the 
third),  of  1795.] — By  this  will  of  1795,  it  appears  to  me  that  the 
sisters  Bridget  and  Mary  Anne  took  each  an  estate  tail  in  common, 
with  cross  remainders  over,  the  reversion  in  fee  being  limited  to  one 
Hugh  Connell. 

We  have  nothing  to  do  here  with  Mary  Anne's  moiety ;  that 
moiety,  we  are  given  to  understand,  was  disposed  of  by  a  suit 
in  Chancery.*  Our  concern  now  is  with  Bridget's  moiety.  Taking 
then  Bridget  to  have  been  tenant  in  tail  of  her  moiety  in  the  year 
1836,  we  find  that  in  that  year  two  deeds  were  executed,  the  effect 
of  which  we  have  now  to  consider.  Upon  the  marriage  of  John 
Reynolds  Peyton  in  that  year,  a  marriage  settlement,  dated  the 
23rd  of  November  1836,  was  executed  by  the  parties  thereto,  and, 
amongst  others,  by  Richard  Young  Reynolds  and  Bridget  his  wife. 
Contemporaneously  with  this  settlement,  a  second  deed,  of  the  same 
date,  was  executed  by  Mrs.  Reynolds  and  her  husband ;  this  has  been 
called  the  disentailing  deed  ;  but  the  effect  of  both  deeds  plainly 
was,  reserving  her  life  estate  to  Mrs.  Reynolds,  to  vest  the  fee  of 
her  moiety  in  trtlstees,  to  the  uses  of  the  marriage  settlement.  The 
plaintiff  R.  R.  Peyton  is  the  eldest  son  of  that  marriage,  and  tenant 
in  tail  under  the  settlement.  It  was  vainly  contended  by  the  defend- 
ants' Counsel  that,  inasmuch  as  the  settlement  of  1836  was  not 
acknowledged  by  Bridget  Y.  Reynolds,  before  a  Judge  or  a  Com- 
missioner, that  it  was  inoperative  as  to  her,  and  those  deriving 
under  her;  but  the  answer  to  that  argument  is,  that  the  disen- 
tailing deed  of  the  same  date  with  the  settlement  was  acknowledged 
regularly  before  a  Judge,  and  with  the  manifest  view  of  assuring  to 
the  uses  of  the  settlement  the  moiety  in  question :  so  that  the  con- 
clasion  upon  the  whole  is,  that  the  plaintiffs  are  now  entitled  to  the 


•  See  note,  p.  489. 
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T.  T.  1858.  whole  of  the  premised  for  which  the  ejectment  was  brought.  Oar 
decision,  therefore,  is,  that  the  plaintiffs  shall  have  judgment  for 
the  whole. 

O'Brien,  J. 

I  concur  in  the  clear  and  satisfactory  judgment  which  has  been 
pronounced  by  my  Brother  Crabcfton. 

The  first  question  raised  upon  the  will  of  George  Reynolds  the 
second  (1788)  was,  as  to  the  application  of  the  ey  pret  doctrine  to 
the  limitations  in  favour  of  testator's  son,  George  Reynolds  the  third, 
and  his  sons.  The  cases  to  which  my  Brother  Cramfton  has 
referred  show  clearly  that  the  doctrine  is  applicable  to  those  limi- 
tations ;  but  defendant^'  Counsel  contend  that  the  result  of  such 
application  would'  be  to  give  an  estate  in  tail  male  to  George  the 
third,  instead  of  giving  to  his  first  and  other  sons  successively,  as 
purchasers,  estates  in  tail  male,  in  remainder  expectant  upon  his 
life  estate.  In  my  opinion,  such  a  proposition  cannot  be  main- 
tained, consistently  with  the  nature  and  principles  of  the  cy  pres 
doctrine.  That  doctrine  has  been  applied  by  the  Courts  to  limi- 
tations such  as  those  in  question,  for  the  purpose  of  effectuating, 
as  far  as  possible,  a  testator's  general  intention  to  preserve  his 
property  in  a  family,  and  for  the  purpose  of  preventing  the  total 
disappointment  of  that  intention  by  the  rule  against  perpetuities. 
If,  for  example,  lands  be  devised  to  an  unborn  person,  for  life, 
with  remainder  to  4iis  sons,  in  tail,  then  (as  such  limitations  in 
remainder  are  void  and  incapable  of  taking  effect  in  the  manner 
intended),  the  doctrine  of  ey  pres  gives  to  the  unborn  devisee  for 
life  the  estate  in  tail,  which  was  designed  for,  but  could  not  be 
legally  given  to  his  sons,  and  which  estate  tail,  so  gives  to  the 
devisee  for  life,  would  (if  not  barred)  comprise  in  its  devoludoiis 
by  descent  all  the  persons  intended  to  have  been  made  tenants 
in  tail  by  purchase. 

«  In  the  first  part  of  the  will  of  1783,  the  limitations  are  '*to 
''  George  Reynolds  the  third  (who  was  then  unmarried),  for  his 
"  life,  with  remainder  to  his  first  son,  for  his  life,  with  remainder 
*^ to  the  sons  of  such  first  son  successively^  in  tail  male**    In  that 
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sons  of  George  Reynolds  the  third;   but  I  am   of  opinion   (and  ^^"^ 

it  has  indeed  been  conceded  in  the  argument),  that  the  limitations 

in   favour  of  the  second  and  other  unborn  sons  of  George  the 

third  and  their  sons,  which  are  contained  in  the  subsequent  clause 

of  the  will,  that  commences  with  the  words,  "  and  to  prevent  any 

misunderstanding,**  should  (though  differing  in  some  respect  from 

the  limitations  in  favour  of  the  first  unborn  son  and  his  issue) 

have  the  same  effect  as  if  the  first  part  of  the  will  had  contained 

express  limitations  in  their  favour,  similar  to  those  contained  in 

favour  of  the  first  unborn  son  and  his  sons. 

Now,  as  estates  in  tail  in  remainder  expectant  upon  the  life 
estate  of  the  unborn  sons  of  George  Reynolds  the  third  could  not 
be  legally  given  to  their  sons  respectively,  I  think  it  clearly 
follows,  from  the  principle  above  stated,  that  the  ey  pres  doctrine 
should  be  applied  by  giving  to  the  unborn  lEfbna  of  George  Reynolds 
the  third  the  estates  tail  which  were  designed  for,  but  which  could 
not  be  legally  given  to,  their  first  and  other  sons.  What  authority 
or  reason  is  there  for  applying  the  cypres  doctrine  (as  contended 
for  by  defendant),  so  as  to  give  an  estate  tail  to  Greorge  Reynolds 
the  third  ?  He  took  an  estate  for  life  under  the  will ;  the  limitation 
of  an  estate  for  life,  to  his  first  and  unborn  son  was  valid  in 
itself;  but  the  limitation  of  estates  tail  in  remainder  to  the  sons 
of  such  unborn  son  was  invalid,  though  an  estate  tail  might  have 
been  legally  given,  by  express  words,  to  such  unborn  son  himself. 
It  is  necessary,  for  the  purpose  of  effectuating  the  testator's  general 
intention,  and  of  observing  the  rule  against  perpetuities,  that  we 
should  (as  contended  for  by  plaintiffs'  Counsel)  substitute  an 
estate  tail  in  such  unborn  son  for  the  life  estate  and  the  invalid 
estates  tail  in  remainder,  which  were  intended  to  be  devised  to 
him  and  to  his  issue;  but  it  is  not  necessary,  for  the  foregoing 
purpose,  that  we  should  (as  urged  by  defendants'  Counsel)  adopt 

such  a  construction  of  the  will  as  would  substitute  an  estate  tail 

• 

in  George  Reynolds  the  third,  for  the  life  estate  expressly  given 
to  him,  and  the  remainders  over  to  his  sons  and  grandsons.  This 
latter  construction  would  not  only  depart,  more  than  is  necessary, 
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T.  T.  1856.  from  the  oxpreas  limitations  of  the  will,  but  would  tend  to  the 
'  farther  disappointment  of  the  testator^s  general  intention,  bj  anae- 

cessarilj  accelerating  the  period  at  which  such  intention  could  be 
defeated ;  as  (if  George  Reynolds  the  third  took  an  estate  tail  under 
the  will)  he  could,  bj  suffering  a  recoveiy,  destroy  the  limitationB 
o^er,  and  alienate  the  property  from  the  family,  at  a  much  earlier 
period  than  could  be  done  by  his  sons.  I  am,  therefore,  of  opinion 
that  the  construction  contended  for  by  defendant,  as  to  the  cy  pnt 
doctrine,  cannot  be  maintained,  and  that,  under  the  part  of  the 
will  to  which  I  have  referred,  George  Reynolds  the  third  took 
an  immediate  estate  for  life,  with  remainder  to  his  first  and  other 
sons  successively,  in  tail  male. 

The  defendants'  Counsel,  however,  next  contended  that  even 
if  Greorge  the  third  took  under  the  wiU  an  immediate  estate  for 
life  only,  with  remainder  (by  the  application  of  the  cypres  doctrine) 
to  his  sons,  in  tail  mafe,  yet  that  the  effect  of  the  words  in  the 
will,  **  and  in  ease  my  said  eon  Greorge  shall  die  without  leaving 
issue  male  of  his  body  lawflUfy  begotten  **  (which  precede  the 
limitations  to  tastator's  daughters),  is  to  give  Greorge  the  third 
an  estate  in  ^tail  male,  in  remainder  expectant  upon  the  estates 
in  tail  male  given  to  his  sons.  Now,  although  in  many  cases, 
where  a  devise  to  a  party  is  followed  by  a  limitation  contingent 
upon  "  the  failure  of  his  issue^**  or  upon  **  his  dying  without  issue^** 
and  the  effhct  of  these  Words,  or  of  expressions  of  a  similar 
import,  has  been  to  give  an  estate  tail,  by  implication,  to  that 
party ;  yet  it  has  been  settled  that,  where  those  expressions  (even 
without  the  word  ^^sueh**  being  used)  are  preceded  by  a  devise 
to  the  issue  of  that  party,  which  embraces,  in  its  terms,  all  the 
issue  whose  failure  is  contemplated,  then  the  words  importing  a 
fiBulure  of  issue  should  be  construed  as  if  the  word  ^suA^  had 
been  used,  as  referring  to  the  objects  of  the  prior  devise,  and  not 
to  issue  at  large,  as  intended  to  provide  for  the  failure  or  deter- 
mination of  the  estates  previously  given  to  the  issue,  and  not  to 
give  an  estate  tail,  by  implication,  to  that  party.  This  principle 
is  established  by  the  case  of  Baher  v.   Tueher  (a),  and  several 

(a)  II  Ir.  Eq.  Bep.  102;  S.  C,  H.  L.  Gas.  106. 
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words  importing  a  failure  of  the  issue  male  of  George   the   third ' 

are  preceded  bj  a  deyise  which,  under  the  cy  pres  doctrine  is  (as 
I  have  already  stated)  to  be  construed  as  a  devise  to  his  first  and     lambebt* 
other  sons  successively,  in  tail  male.      This   devise   embraces,  in 
its  terms,  all  his  issue   male;   and  it  follows,  therefore,  that  the 
words  in  question  have  not  the  effect  of  giving  Greorge  Reynolds 
the  third  an  estate  tail  by  implication,  but  only  denote  the  event 
upon  which  ^here  would  be  a  failure  or  determination  of  the  estates  in 
tail  male,  previously  given  to  the  sons  of  George  Reynolds  the  third. 
The  limitations  next  contained  in  the  will  are  those  to  the  testator's 
daughters   Bridget  and   Mary  (who   were   also   then   unmarried), 
for  their  respective  lives,  as  tenants  in  common,  with  remainder, 
as   to  each  daughter's  share,  to  her  first  son  (then   unborn),  for 
his  life,  with  remainder  to  the  sons  of  such  first  unborn  son  suc- 
cessively, in  tail  male ;  and  in  the  subsequent  part  of  the  will  to 
which  I  have  already  referred,  he  directs  that  the  like  rules  should 
be  observed  with  respect  to  the  second  and  other  sons  of  his  daugh- 
ters,  as   he  had  directed   with   respect  to   the   second  and  other 
sons  of  George  Reynolds  the  third.     I  think  (for  the  reasons  I  have 
already  stated)  that,  by  the  application  of  the  cy  ]^e9  doctrine, 
Bridget  and  Mary  took,  under  these  limitations,  life  estates  only 
in  their  respective   moieties,  with   remainder  to  their  respective 
first  and  other  sons  successively,  in  tail  male.    I  think  also,  that, 
by  the  subsequent  limitation,  in  the  nature  of  cross  remainders, 
each  sister  would  (upon  the  determination  of  the  life  estate  and 
estates  tail  given  to  the  other  sister  and  her  sons  as  aforesaid) 
take  an  estate  for  her  life,  with  remainder  to  her  sons  succesively, 
in  tail  male,  in  that  other  sister's  moiety. 

The  will  then  contains  a  limitation  to  the  daughters  of  George 
Reynolds  the  third.  It  is  necessary  to  consider  its  construction,  be- 
cause, though  the  limitations  to  the  sons  of  Bridget  and  Mary 
(under  which 'the  plaintiff  claims)  are  contained  in  a  prior  part  of 
the  will,  yet  the  testator,  by  his  codicil,  declares  that  the  limitations 
to  the  issue  female  of  Gkorge  Reynolds  the  third  should  operate  in 

priority  to  the  limitations  to  the  issue  male  of  -Bridget  and  Mary. 
VOL.  8.  64  L 
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T.  T.  1858.  The  limitation  to  the  daughters  of  George  Reynolds  the  third  is  in 
■^- v—/  the  following  terms : — "  I  devise  all  my  said  real  estates  io  thi 
"  Havghtert  of  my  said  son  George^  at  tenanit  in  common,  and 
"  not  as  Joint  ienanis^  under  the  same  limOaHons  and  restrieUwi 
*^as  I  have  hereinbefore  devised  the  same  to  my  said  danghten 
**  Bridget  and  Mary,  and  their  issue.*"  This  limitation  is  inac- 
curately  drawn,  and  could  not  be  carried  out  in  the  particular 
manner  expressed.  If  the  testator  had  repeated  in  it  the  precise 
terms  of  the  preceding  limitation  to  Bridget  and  Mary  and  their 
issue,  the  result  would  be  an  attempt  to  give  to  the  unborn  daugh- 
ters of  George  the  third  estates  for  life,  in  their  respective  shares, 
as  tenante  in  common,  with  remainder,  as  to  said  respective  shares, 
to  the  first  and  other  sons  successively  of  each  unborn  daughter, 
for  life,  with  remainder  to  the  first  and  other  sons  of  such  sons 
successively,  in  tail.  male.  Such  a  devise  could  not,  of  course, 
be  carried  out  according  to  ito  terms.  It  would  be  a  further 
violation  of  the  rule  against  perpetuities,  by  attempting  to  interpose 
life  estates  in  the  sons  of  the  unborn  daughters  between  the  life 
estates  of  those  daughters  and  the  estates  tail  purported  to  be  given 
to  the  sons  of  those  sons.  It  has  not,  however,  been  suggested 
by  the  defendant's  Counsel  that  the  peculiar  form  of  this  limitation 
creates  any  greater  difficulty,  in  the  application  to  it  of  the  eg  pnt 
doctrine,  than  exists  in  the  application  of  that  doctrine  to  the  limi- 
tations in  favour  of  Bridget  and  Mary  and  their  issue  male ;  and  I 
am  of  opinion  that,  by  the  application  of  that  doctrine  to  the  limi- 
tations in  favour  of  the  daughters  of  George  Reynolds  the  third,  and 
having  regard  to  the  testator's  general  intention,  as  collected  from 
other  parte  of  the  will,  the  result  would  be  to  give  to  the  daughters 
of  George  Reynolds  the  third  estates  in  tail  male,  in  their  respective 
shares,  as  tenants  in  common,  with  cross  remainders  between  them. 
In  this  view  of  the  case,  the  limitations  of  estates  in  tail  male^ 
which  (as  I  have  already  stated)  were  given  to  the  sons  of  Bridget 
and  Mary,  by  the  preceding  parte  of  the  will  (but  which  were,  bj 
the  codicil,  postponed  to  the  limitations  in  favour  of  the  dau^ters  of 
Greorge  Reynolds  the  third),  would  not,  as  contended  for  by  the  defend* 
ant's  Counsel,  be  void  for  remoteness. 
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The  parts  of  the  will  to  which  I  have  referred  were  those  prin-  T.  T.  1858t 
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cipally  relied  on   in  the  argument ;  and  I  do  not  think  that,  for 

the  purposes  of  this  case,  their  construction  is  affected  bj  the  devise 

in  the  codicil  to  the  testator's  wife  for  her  life,  with  remainders  over 

in  the  event  of  all  the  testator's  children  dying  without  issue. 

Part  of  the  plaintiff's  claim  in  this  ejectment  is  for  Bridget^s  moiety 
of  the  fee-simple  lands  of  Greorge  Reynolds  the  second,  which  passed 
by  the  said  will  and  codicil  of  1 783.  It  appears  that  George  Reynolds 
the  third  died  without  ever  having  had  any  issue ;  and,  therefore, 
according  to  the  foregoing  constructions  of  the  said  will  and  codicil, 
the  plaintiff's  father  (who  was  the  only  son  of  Mary)  became  entitled 
to  an  estate  in  tail  male,  in  Bridget's  moiety,  in  remainder  ex- 
pectant  upon  the  death  of  Bridget  and  of  Mary,  and  upon  the 
failure  or  determination  of  the  estates  in  tail  male  given  to  the 
sons  of  Bridget,  in  that  moiety.  By  the  disentailing  deed  and 
settlement  of  November  1836,  executed  on  the  marriage  of  the  plain- 
tiff's father  (who  has  since  died),  his  said  estate  was  barred,  and 
Bridget*s  moiety  was  settled  to  the  uses  mentioned  in  said  settle- 
ment Bridget  died  in  1842,  without  ever  having  had  any  issue; 
Mary  died  in  1855,  and  the  plaintiff,  under  the  uses  of  that  settlement, 
is  now  entitled  to  Bridget's  moiety  of  said  fee-simple  lands  of 
George  Reynolds  the  second. 

The  residue  of  the  lands  mentioned  in  the  ejectment  were  the  fee- 
simple  estates  of  George  Reynolds  the  third ;  and  the  plaintiff  claims 
also  to  be  entitled  to  Bridget's  moiety  of  those  lands,  under  the  will 
of  George  Reynolds  the  third  (dated  in  1795),  and  under  the  disen- 
tailing deed  and  settlement  of  November  1836;  contending  that 
Bridget  took,  under  said  will  of  1795,  an  estate  tiul  in  her  said 
moiety.  The  defendants,  on  the  other  hand,  contend  that,  under  said 
will,  Bridget  took  in  her  moiety  an  estate  in  fee-simple,  with  an  exe- 
cutory devise  over  to  Mary,  in  tail,  in  the  event  of  Bridget  dying 
withoui  issue  living  ai  her  death  ;  that,  as  such  event  happened, 
Bridget's  estate  determined,  and  that  the  executory  devise  to  Mary 
was  not  affected  by  the  disentailing  deed  or  settlement  of  1836. 
In  my  opinion,  the  construction  of  this  will  contended  for  by  the 
plaintiff's  Counsel  is  correct.  The  testator  in  the  first  part  of  his 
will  gives  *'  aU  his  real  and  personal  estate  "  to  his  sisters  Bridget 
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daose  « hereby  testator,  ^  in  ease  Bridget  sk€^mm£e£ 
without  issued  bequeaths  her  moiety  of  his  real    «kam<i 
to  her  husband,  Richard  Young,  for  his  life,  * 
diately  upon  his  death  to  Mary  and  her  issueJ 
rule,  respecting  wiUs  made  before  1837,  if  a  de^^v^ise  €>f  Isud 
party  in  fee  be  followed  by  a  limitation  over,  in    Clie  event  vi 
party  *'  dying  without  i$me^  those  words  are  constraed  as  ir  | 
ing  an  indefinite  failure  of  issue,  and  as  giving    to   tluit  /%sir) 
estate  tail  by  implication,  instead  of  the  estate   in    fee,    whic 
would  have  taken  under  the  preceding  devise.     I    admits  &ovt 
there  are  several  cases  where  the  words  importing  a  failore  oil  < 
in  the  party  taking  an  estate  in  fee  under  the  preceding  de>  i 
were  (by  force  of  other  expressions  in  the  wiU)  restricted/  to  a  tki!  i 
of  issue  at  the  death  of  that  party,  or  at  some  other  perioil  a  i 
were  accordingly  held  to  have  the  effect,  not  of  creating  ao  esu 
tail  in  that  party,  but  of  subjecting  his  previous  estate  is  fee-sia^ 
to  an  executory  devise  over,  in  the  event  of  the  fail  are  of  his  is^o 
occurring  at  his  death,  or  at  such  other  period.     In  the  case  no« 
before  the  Court,  the  devise  of  a  life  estate  to  Bichard  Young,  i^ 
the  event  of  Bridget  dying  without  issue,  and  the  direction  that  her 
moiety  should  descend  immediately  upon  his  death  to  Mary  and  her    | 
issue,  are  relied  on  by  thq  defendant's  Counsel  as  grounds  for  adopti^/ 
the  restricted  construction  of  the  words  "  dying  without  issue^  i^ 
stead  of  giving  them  their  legal  and  natural  construction.    Abw  ^ 
circumstance  of  a  subsequent  devise  of  lands  for  life  is  not  ofitseli 
sufficient  to  confine  the  failure  of  issue  to  a  failure  at  the  deatb  oi 
the  first  taker.     Estates  for  life  are  frequently  limited  in  retmin^ 
after  estates  tail.      In  the  case  of  Roe  v.  Jeffrey  (a),  which  v8B 
relied  on  by  the  defendant's  Counsel,  all  the  subsequent  devises  were 
of  life  estates ;  and  in  the  subsequent  cases  oiSarhw  v.  SaUer(p) 
and  Doe  v.  Owen  (c),  the  authority  of  the  decision  in  Roe  ▼<  /(^ 
has  been  confined  to  cases  where  that  state  of  fact  occurs.   T^ 
case  does  not,  therefore,  govern  the  case  now  before  the  Courir  ^ 

(a)  7  T.  R.  589.  (6)  17  Vm.  483. 

(c)  1  B.  &  Ad.  321. 
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"^esukikiu>  the  devise  of  a  life  estate  to  R.  Young.  With  respect  to  the 
'^*"' ^^4  direction  that,  in  the  event  of  Bridget  dying  without  issue,  "  Aer 
'■'•'^'J'ofhkan  *'^  moiety  should  descend  immediately  on  ike  death  of  Richard  Young 
*or his hft, "j^i  «^ io  Mary  and  her  issue"  cases  have  been  cited  in  which  ezpres- 
^^inti  sions,  referring  to  the  death  of  the  party  whose  issue  was  to  fail, 
"^  ^^r,  if  i»  have  been  held  as  restricting  the  import  of  the  words  *'  dying  with- 
'•^ioRor^rs}  ouit  issued  to  a  failure  of  issue  at  the  death  of  that  party;  but 
$t  mrktn^  ^°  ^^®  ^^^^  ^^^  before  the  Court,  the  words  *'  descend  immediately  " 
ind  u  ^r^:  ^^^^^  ^  ^^^  death  of  Richard  Young,  and  not  to  the  death  of  Bridget ; 
and  it  has  not  been  contended  by  the  defendant's  Counsel  that  the 
words  ^^ dying  without  issue"  could  be  restricted  to  a  failure  of  her 
issue  at  the  death  of  Richard  Young. 

The  defendant's  Counsel  have  also  relied  on  the  circumstance  that 
the  testator's  real  and  personal  estate  are  included  in  the  same  devises 
and  clauses  of  his  wilL  But  this  is  no  ground  for  giving  to  the 
words  ^'  dying  without  issue  "  the  restricted  constructi<Hi  as  regards 
the  real  estate,  though  we  should  give  them  that  construction  with 
respect  to  the  personal  estate.  It  has  been  decided  in  Forth  v. 
Chapman  (a),  and  other  cases,  that  where  real  and  personal  estates 
are  devised  in  the  same  clauses  and  by  the  same  terms,  a  different 
construction  may  be  given  to  the  words  **  dying  without  issue  "  (or 
to  similar  expressions),  as  regards  the  real  estate,  from  what  is  given 
to  them  as  regards  the  personal  estate. 

There  are  other  limitations  in  the  will  of  1795,  which,  in  my 
opinion,  furnish  grounds  for  our  adopting  the  natural  instead  of  the 
restricted  construction  of  the  words  in  question,  and  for  our  holding 
that  Bridget  took  an  estate  tail  in  her  moiety  of  the  real  estate. 
Supposing  it  should  be  held  (as  contended  for  by  the  defendant)  that 
Bridget  and  Mary  took  in  their  respective  moieties  estates  in  fee- 
simple,  with  executory  devises  over  in  the  event  of  their  dying 
without  issue  living  at  their  respective  deaths,  it  is  admitted  (even 
on  such  a  construction)  that,  if  either  of  them  died  without  issue  liv- 
ing at  her  death,  the  other  sister  would,  under  the  devise  "  to  her 
and  her  issue,"  take  an  estate  tail  in  the  moiety  of  that  sister  so 
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to  H.  Coanell,  in  fee,  in  the  event  of  both  sisters  **  tfying  wiikami 
UiueJ*  Now  what  constraction  is  to  be  given  to  those  words,  as 
applied  to  this  devise  to  Connell  ?  They  are  immediately  preceded 
by  limitations  of  an  estate  tail  to  each  sister  in  the  moie^  originallj 
devised  to  the  other  sister ;  and,  having  regard  to  those  limitations 
alone,  the  natural  and  obvious  construction  would  be,  that  the  tes- 
tator intended  that  the  failure  of  issue,  upon  which  the  property  was 
to  go  over  to  Connell,  was  to  be  identical  with  that  on  which  the 
immediately  preceding  estates  were  made  determinable,  namely,  an 
indefinite  failure  of  issue.  But,  in  order  to  avoid  the  objection  of 
patting  different  constructions  upon  the  same  words  in  different  parts 
of  the  will,  the  defendant's  Counsel  contend,  that  the  words  **  dying 
without  iime^  as  applied  to  the  limitation  of  the  entire  real  estate 
to  Connell,  should  receive  the  same  restricted  construction  as  in  the 
limitation  of  Bridget's  and  Mary's  moieties,  and  should  be  construed 
as  meaning  **  dying  without  issue  at  their  respective  deaths."  The 
result  then  of  the  entire  will,  according  to  the  defendant's  construe^ 
tion,  would  be,  as  to  one  moiety,  a  devise  to  Bridget,  in  fee,  with  an 
executory  devise  over  (in  the  event  of  her  dying  without  issue  liv- 
ing at  her  death)  to  Richard  Toung,  for  life,  and  then  to  Mary, 
in  tail,  and  with  a  further  executory  devise  over  to  H.  Connell, 
in  fee,  in  the  event  of  Mary  also  dying  without  issue  living  at 
her  death ;  and  as  to  the  other  moiety,  a  devise  to  Mary,  in  fee,  with 
an  executory  devise  over  Qn  the  event  of  her  dying  without  issue 
living  at  her  death)  to  Bridget,  in  tail,  with  a  further  executory  devise 
over  (in  the  event  of  Bridget  also  dying  without  issue  living  at  her 
death),  to  Richard  Young,  for  life,  and  then  to  H.  Connell,  in  fee. 
Such  devises  could,  no  doubt,  have  been  legally  made  by  the  testator ; 
but  it  will  be  found  that,  by  adopting  this  construction,  results 
would  follow  which  could  hardly  be  considered  as  consistent  with 
the  testator^s  intention,  or  as  having  been  contemplated  by  him.  In 
the  event  (which  has  actually  happened)  of  Bridget  dying  in  Mary's 
lifetime,  without  leaving  issue  living  at  her  death,  then,  according  to 
the  defendant's  construction,  Mary  would  (subject  to  Richard  Toung^s 
life  estate)  take  an  estate  tail  in  Bridget's  moiety,  with  an  executory 
devise  over  to  H.  Connell,  in  fee,  in  the  event  of  her  dying  without 
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defeat  that  executory  devise,  and  acquire  the  absolute  interest  and 

fee-simple  in  Bridget's  moiety ;  whereas,  in  her  own  original  moiety, 
she  would  have  only  an  estate  in  fee  determinable  upon  the  same 
event  of  her  dying  without  issue  at  her  death,  and  with  an  execu- 
tory devise  over,  on  that  event,  to  H.  Connell,  in  fee,  which  she 
could  not  defeat.  It  is  not  likely  that  the  testator  contemplated 
such  a  result.  It  was  more  probably  his  intention  that,  if  either 
sister  became  entitled  to  the  moiety  of  the  oth^r  sister,  she  was  to 
have  the  same  estate  in  and  dominion  over  that  other  moiety  as  she 
had  got  in  her  own  original  moiety.  Suppose  again,  that  after  the 
death  of  Bridget,  without  leaving  issue  at  her  death,  Mary  died 
leaving  issue  at  her  death  (but  without  having  suffered  a  recovery), 
then,  according  to  the  defendant's  construction,  the  executory  devise 
to  H.  Connell  as  to  both  moieties  would  be  defeated  and  incapable 
of  taking  effect  Mary's  estate  in  fee  in  her  own  original  moiety 
and  her  estate  tail  in  Bridget's  moiety  would  become  absolute; 
but  the  reversion  expectant  id  that  event  upon  her  estate  tail  in 
Bridget's  moiety  would  have  been  undisposed  of  by  the  will,  and,  if 
Mary's  issue  afterwards  determined,  without  a  recovery  being  suf- 
fered, Bridget's  moiety  would  revert  to  the  testator's  heir-at-law, 
namely,  to  the  heir  of  Bridget  and  Mary  themselves.  Such  a  result 
could  not  be  considered, as  in  accordance  with  the  testator's  intention, 
which  appears  to  have  been  to  provide  for  every  contingency,  and 
to  dispose  of  the  entire  interest  in  his  real  estate.  Other  results 
might  also  follow,  from  the  defendant's  construction  of  thrill,  which 
would  be  equally  at  variance  with  the  testator's  apparent  intention. 
The  defendant*s  Counsel  have  also  referred  to  the  terms  of  the  limi- 
tation of  Mary's  moiety,  "  that  in  case  she  should  die  without  issue, 
**then  her  moiety  was  to  descend  tipon  her  death  to  Bridget  and  her 
**  issue,"  and  have  relied  upon  the  expressions  ^^then/'  and  **tqH>n 
her  deaths"  as  giving  the.  restricted  construction  to  the  words 
**  dying  without  issue  "  in  that  part  of  the  will,  and  as  affording  an 
explanation  of  their  import  in  the  previous  part  relating  to  Bridget's 
jnoiety.  Considering,  however,  the  other  limitations  of  the  will, 
to  which  I  have  referred,  I  think  that,  although  the  expressions 
relied  on  by  the  defendant's  Counsel  have  in  some  cases  had  the 
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— y- should  regard  those  expressions  as  having  been  used  by  the  testator 
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^  to  denote  that  the  limitation  to  Bridget  was  to  take  effect  imme- 

LABCBERT.  diatcly  after  or  upon  the  failure  of  the  estate  which  Mary  took 
under  the  preceding  limitation^  and  under  the  words,  ^*  in  ease  she 
shall  die  unihoui  issue^  **  and  not  as  intended  to  fix  the  death  of 
Mary  as  the  period  for  ascertaining  whether  her  estate  would  de- 
termine or  become  absolute :  Walter  v.  Drew  (a). 

It  appears  to  me,  upon  the  whole  of  the  will,  more  in  accordance 
with  the  testator's  intention,  and  the  purposes  he  had  in  view,  to 
hold  that  he  intended  to  give  to  each  sister  similar  estates  in  her 
original  moiety,  and  also  in  the  moiety  of  her  sister,  when  the  same 
should  accrue  to  her,  and  that  he  did  not  intend  to  use  the  words 
**  dying  without  issue  "  in  a  sense  different  from  their  ordinary  and 
legal  construction  of  an  indefinite  failure  of  issue.  I  am  accordinglj 
of  opinion,  that  each  sister  took  an  estate  tail  in  her  original  moiety, 
with  remainders,  as  to  Bridget's  moiety,  to  R.  Young  for  life,  then 
to  Mary  in  tail,  and  then  to  H.  Connell  in  fee,  and  with  remain- 
der, as  to  Mary's  moiety,  to  Bridget  in  tail,  then  to  R.  Toung  for 
life,  and  then  to  H.  Connell  in  fee.  I  do  not  think  that  the  bequest 
of  a  life  annuity  to  P.  Brennan,  in  the  event  of  the  devise  to  Connoll 
taking  effect  (which  has  been  also  relied  on  by  the  defendant's  Coun- 
sel), furnishes  any  sufficient  argument  against  this  construction,  as 
such  an  annuity  might  well  be  limited  after  the  determination  of  pre- 
vious estates  tail. 

The  defendant's  Counsel  have  further  contended  that,  even  sup- 
posing Bridget  took,  under  the  will  of  1795,  an  estate  tail  in  the 
fee-simple  lands  of  George  Reynolds  the  third,  yet  that  the  plain- 
tiffs are  not  entitled  to  that  moiety,  under  the  disentailing  deed  and 
settlement  of  November  1836,  inasmuch  as  the  settlement,  though 
executed  by  her,  was  not  also  acknowledged  by  her,  pursuant  to  the 
Fines  and  Recoveries  Abolition  Act  (she  being  then  a  married 
woman).  It  appears,  however,  that  the  disentailing  deed  was  duly 
acknowledged  by  her  under  the  statute.  That  deed,  though  bearing 
the  same  date,  appears  to  have  been  executed  subsequent  to  the  8e^ 

(a)  Comyns,  37*2. 
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tlement.  It  recites  the  settlement,  and  that  the  lands  were  thereby  E.  T.  1858. 
conveyed  ''to  ike  uses^  trusts^  ifc^  in  said  settlement  expressed^* 
It  also  recites  that  Bridget  and  her  husband  had  thereby  cove- 
nanted to  execute  such  further  assurance,  whether  in  the  nature  of 
a  fine  or  recovery,  or  otherwise,  as  should  be  requisite  for  more 
efi«ctually  assuring  the  lands  to  the  uses  and  trusts  of  the  settle- 
ment. The  disentailing  deed  then  conveys  the  lands  to  the  uses, 
&c.,  already  declared  by  the  settlement.  I  think  it  clear,  therefore, 
that  it  was  not  necessary  that  the  settlement  should  be  also  acknow- 
ledged by  Bridget  under  the  statute.  The  uses  and  trusts,  &c.,  de- 
clared by  it  were  as  effectually  incorporated  in  the  disentailing  deed, 
by  reference  and  recital,  as  if  they  had  been  repeated  in  terms  in 
the  operative  part  of  that  deed.  With  respect  to  the  reservation 
clauses  in  the  disentailing  deed  and  settlement,  which  were  relied 
on  by  the  defendant's  Counsel,  I  think  they  only  referred  (as  re- 
gards Bridget's  and  Mary's  estates)  to  the  life  estates  to  which 
under  the  will  of  1783  they  were  entitled  in  Bridget's  moiety  of  the 
fee-simple  lands  of  Greorge  Reynolds  the  second,  in  priority  to  the 
estate  tail  of  the  plaintiff's  father,  but  did  not  affect  his  rights  to 
any  of  the  lands  on  the  death  of  Bridget  and  Mary. 

The  plaintiffs  are,  therefore,  now  entitled  to  Bridget's  moiety  of 
all  the  lands  mentioned  in  the  ejectment. 


VOL.  8. 


65  1. 
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E.  T.  1858. 
CmntumPUM, 


BAKER  9.  MIL  WARD  and  others. 
T.  iT  1858  (Commcn  PUas.J 

June  12. 

A,  a  parlia-  Tbi6  w&8  an  action  for  work  done,  and  services  performed, 
agent,  sued  by  the  plaintiff  as  a  parliamentarj  agent,  and  otherwise,  and  for 
andseiriceB.iii  luftterials  provided,  and  for  journeys  made  in  the  year  1853,  in  and 


pacing  ^of  a  ^bout  the  obtaining  and  passing  through  Parliament,  in  the  year 
of"parliamtnt    *®^^  *  certain  Prirate  Act  of  Parliament,  intituled  *•  An  Act  for 


'hat  ^^^^^     '^  ^be  purchase  of  the  Bridge  and  Ferry  over  the  River  of  Rom,  at 

part    of   A's  m  tlie  Town  of  New  Ross,  and  for  maintaining  the  same  free  oC 
employment 

to  prepare  and  "toll,"  and  for  other  purposes,  at  the  request  of  the  defendants, 

submit    to 

Parliament   a  and  by  their  direction ;  and  for  moneys  advanced  by  the  plaintiff  far 

claase  in    the 

bill   for   pro-  the  defendants,  at  their  request ;  and  for  fees  due  and  payable  to  tbe 

payment  of  the  plaintiff  by  the  defendants,  in  respect  of  said  work  and  services,  dc. 

i^rs^d  ^but  ^^^  ®^^^^  defence  was  as  follows,  vix. :— That   the  phuntiff 

to^  lK)°*^°^^d  ^'^  retained  and  employed  as  a  parliamentary  agent  by  the  de- 

in    pursuance  fendants,  to  solicit  the  passing  through  Parliament  of  a  private  biU, 

that,  by  reason  for  the  purchase  of  the  bridcre  and  ferry  over  the  river  of  Ross,  at 
of  the  careless-  ^  e  /  -^-^ 

ness,    negli.     the  town  of  New  Ross,  and  to  prepare  and  submit  to  Parliament  a 

gence,  nnskil- 

falness    and     draft  of  the  said  bill,  containing,  amongst  other  clauses,  a  clause 

default  of  A, 

the  said  clause  which  should  make  effectual  provision  for  the  payment  of  the  costs, 

rectly  ^lunedi  ^barges  and  expenses  of  the  passing  of  said  bill,  out  of  moneys  to 
passing  of  the  ^  r&ised  in  pursuance  or  under  or  by  virtue  thereof,  if  same 
inff  ro^*"'  should  be  passed  through  the  Legislature,  and  become  an  Act  d 
oanse,  It  be-    Parliament.   That  in  pursuance  or  alleged  pursuance  of  the  eani 


nble  to  enforce  retainer,  the  plaintiff  performed  the  work  and  services  and  joor- 

the    payment 

of    the    said 

costs  in  the  manner  thereby  contemplated. — Held,  upon  demurrer  to  the  plea,  that 

the^  omission  of  the  plaintiff  to  prepare  an  efficient  clause  for  the  above  purpose  ma- 

terially  affected  the  quality  of  the  entire  work,  so  as  to  exclude  the  possibility  of  a 


performance,  and  consequently,  that  the  matter  of  the  defence  was  a  good  bar  to  the 
entire  action,  and  did  not  merely  go  in  reduction  of  damages. 

Beld  also,  that  the  fact  of  the  imperfect  clause  having  reoeived  the  sanction  of 
the  legislature  did  not  excuse  the  act  of  A,  in  having  prepared  and  submitted 
same  for  their  adoption. 
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nejs,  and  advanced  the  moneys,  and  provided  the  materials  in  the  R*  T.  1858. 
summons  and  plaint  mentioned,  and  not  otherwise ;  and  the 
plaintiff  did  accordingly  prepare  and  suhmit  to  Parliament,  as  part 
of  the  said  bill,  the  draft  of  a  clause  purporting  to  provide  for  the 
payment  of  the  costs  of  the  passing  of  the  said  bill,  out  of  moneys 
to  be  raised  as  aforesaid,  to  wit,  the  clause  which  afterwards  passed 
into  a  law,  and  which  now  i«  the  13th  section  of  the  Act  of  Par- 
liament in  the  summons  and  plaint  mentioned*  That  by  reason  of 
the  carelessness,  negligence,  unskilfulness  and  default  of  the  plaintiff, 
the  said  clause  was  so  incorrectly,  insufficiently  and  inadequately 
framed,  that  although  the  same  was  adopted  and  passed  by  the 
Legislature,  and  became,  and  was  and  is,  part  of  the  said  Act  of 
Parliament  as  aforesaid,  and  although  the  costs  and  expenses  in 
and  about  the  obtaining  and  passing  through  Parliament  of  the  said 

Act,  to  wit,  the  costs  and  expenses^  and  all  other  matters  and 

• 

things  sought  to  be  recovered  in  this  action,  were,  by  the  said 
clause  and  section,  directed  to  be  paid  by  the  respective  treasurers 
of  the  counties  of  Kilkenny  and  Waterford,  out  of  the  cess  collected, 
or  to  be  collected,  for  the  barony  of  New  Ross,  in  the  county  of 
Wexford,  and  such  portions  of  the  barony  of  Ida,  in  the  county  of 
Kilkenny,  as  are  comprised  in  the  schedule  to  the  said  Act ;  yet,  by 
reason  of  the  said  carelessness,  &c.,  of  the  plaintiff,  it  became,  and 
was  and  is,  impossible  to  enforce  the  payment  of  the  said  costs  and 
expenses  from  the  said  treasurers  of  the  counties  of  Kilkenny  and 
Wexford,  or  either  of  them,  or  to  obtain  payment  thereof  out  of  the 
said  cess,  pursuant  to  the  provisions  of  the  said  section;  that  the 
alleged  liability  of  the  defendant  to  the  said  costs  was  occasioned 
by  the  carelessness,  &c.,  of  the  plaintiff,  whereby  it  became  im- 
possible to  enforce  the  payment  of  the  said  costs,  or  recover  the 
same  as  aforesaid,  and  not  otherwise. 

The  plaintiff  demurred,  because  it  was  not  alleged  that  defend- 
ants derived  no  benefit  from  plaintiff's  work  and  services,  or  that 
such  were  useless  to  them;  and  because  such  neglect  and  default^ 
as  alleged,  went  merely  in  reduction  of  damages  claimed,  and  were 
not  a  bar  to  the  plaintiff's  action ;  and  that  the  defect  complained 
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E.  T.  1858.  of  was  the  act  of  the  Legislature,  and  not  th^  act  of  the  plain- 

CommonPleoi, 

tiff.* 


Coffey  and  J.  E.  WaUh^  in  support  of  the  demurrer,  eontended, 
first,  that  the  defence  did  not  allege  that  the  defendants  derived  no 
profit  whatsoever  from  the  plaintiff's  services,  and,  consequentlj, 
that  he  was  entitled  to  recover  pro  tanio^  the  alleged  default  going 
merely  in  reduction  of  damages.  Secondly,  that  the  omission  com- 
plained of  was  the  act  of  the  Legislature,  for  which  the  plaintiff  was 
not  responsible.  They  cited  TempUr  v.  M^LaehUm  (a) ;  Pitmswoftk 
V.  Garrard  (b)  ;  Denew  v.  Daverell  («) ;  Dax  v.  Ward  (d)  ;  HUi 
V.  Feaihentonhaugh  («). 


T.  T.  1858. 

JtCIMl2. 


and  Lj^nehy  contra,  cited  Mondeil  v.  Sieel(fJ  ;  Poits  t. 

Sorrow  {g)  ;    Htmdey    v.    Bulwer  (A)  ;    Braeey    v.    Carter  (t) ; 

2  Sm.  Lead.  Cases,    14,  ei  seq. 

Cur.  ad,  vuU. 


Ball,  J.,f  delivered  the  judgment  of  the  Court. 

This  was  a  demurrer  to  the  defendants'  second  defence  to  the 
summons  and  plaint  in  this  action ;  and  it  has  been  argued  before  my 
Brothers  Keooh  and  Chbistiah  and  myself,  during  the  Sittings  of  my 
Lord  Chief  Justice  at  Nisi  Prius,  after  last  Easter  Term.  The 
plaintiff,  in  his  summons  and  plaint,  claimed  a  sum  of  £813.  Os.  9d.| 
as  due  to  him  by  the  defendants,  for  work  done,  and  services  per- 
formed by  him  for  the  defendants,  as  a  parliamentary  agent,  in  ob- 
taining and  passing  through  Parliament  a  certain  Private  Act,  and 


(a)  2  N.  Bep.  136. 
(c)  S  Camp.  451. 
(e)  1  7  Bing.  569. 
(^)  6  P.  &  C.  729. 


(6)  1  Camp.  38. 
(<0  1  Staxk.  419. 
(/)  8* M.  AW.  869. 
(A)  8  Soo.  325. 
(0  12  A.  &  S.  373. 


*  NoTB. — The  plaintiff  also  obtained  liber^  to  reply  to  the  foregoing  de- 
fence, and  a  yerdict  was  subsequently  found  in  his  foyour,  upon  the  issues  in 
ftct 


t  MoMAHAN,  C.  J.,  was  absent  at  Nisi  Prius  during  the  argument. 
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for  moneys  adyanced  by  bim,  and  fees  due  to  bim  by  tbe  defendants,  T.  T.  1858. 
in  respect  of  sucb  work  and  services.  The  defendants,  by  tbeir  second 
defence  to  this  snmmons  and  plaint,  averred  tbat  the  plaintiff  bad 
been  retained  by  them  as  a  parliamentary  agent,  to  solicit  the  pass- 
ing through  Parliament  of  a  certain  private  bill,  and  to  prepare  and 
submit  to  Parliament  a  draft  thereof,  containing  (among  other 
clauses)  a  clause  which  should  make  effectual  provision  for  the 
payment  of  the  costs,  charges  and  expenses  of  the  passing  of  the 
said  bill,  and  of  certain  moneys  to  be  raised  in  pursuance  or  under 
or  by  virtue  thereof,  if  the  same  should  be  passed  through  the 
Lsgislature,  and  become  an  Act  of  Parliament;  and  they  further 
averred,  that  the  work  and  services,  in  respect  of  which  the  plaintiff 
claimed  remuneration  by  his  said  summtons  and  plaint,  were  done 
and  performed  by  him  in  alleged  pursuance  of  his  said  retainer  by 
the  defendants.  They  then  averred  that  the  plaintiff  did  prepare 
and  submit  to  Parliament,  as  part  of  the  said  private  bill,  the  draft 
of  a  clause  purporting  to  provide  for  the  payment  of  the  costs  of , the 
passing  of  the  said  l^ill,  out  of  the  moneys  to  be  raised  as  aforesaid ; 
and  that  the  Legislature  did  in  fact  pass  the  bill,  containing  the 
clause  so  prepared  by  the  plaintiff;  but  that  by  reason  of  the  negli- 
gence and  unskilfulness  of  the  plaintiff,  the  said  clause  was  so 
incorrectly  and  inadequately  framed,  that  although  the  same  was 
adopted  and  passed  by  the  Legislature,  it  was  impossible  to  enforce 
payment  of  the  aforesaid  costs  and  expenses  out  of  the  funds  which 
the  said  clause  purported  to  charge  therewith ;  and  the  defendanta 
further  averred,  that  the  alleged  liability  of  the  defendants  to  the 
claim  of  the  plaintiff,  in  this  action,  was  occasioned  by  the  negli- 
gence and  unskilfulness  of  the  plaintiff,  as  aforesaid. 

To  tbis  second  defence  the  plaintiff  has  demurred,  and  the  grounds 
of  the  demurrer  are  in  substance  twofold :  first,  that  it  is  not  alleged 
by  the  said  defence  that  the  defendants  derived  no  benefit  whatever 
from  the  plaintiff's  work  and  services,  and  that  the  negligence  and 
unskilfulness  of  the  plaintiff  complained  of,  and  thereby  relied  on,  go 
merely  in  reduction  of  damages,  and  are  no  bar  to  the  action ;  and 
secondly,  that  the  defect  complained  of  is  the  act  of  the  Legislature, 
and  not  of  the  plaintiff,  and  for  which  the  plaintiff  is  not  respon- 


V. 
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T.  T.  1858.  Bible.  Ab  to  the  first  gronnd  of  the  demurrer,  it  is  to  be  obserTad  that 

the  general  principle  on  this  subject  is  now  well  established  that, 
whencTer  a  special  contract  remains  open,  that  is,  whenever  some- 
thing which  the  plaintiff  ought  to  have  done  remains  unperformed  bj 
him,  he  cannot  sustain  either  a  special  action  on  the  contract,  or  an 
action  of  iiuUbUaiui  as$ump$it^  in  respect  of  anything  which  he 
may  have  done  in  alleged  accordance  with  it.  In  the  note  to  CtUUr 
y.  Poweli{a)y  to  which  we  have  been  referred  at  the  Bar,  this 
general  principle  is  shown  to  have  been  established  by  the  authori- 
ties there  cited.  However,  there  is  an  exception  to  this  general 
rule  (now  equally  well  estabUsbed),  which  appears  to  have  been 
first  acted  on  by  Lord  EUenborough,  in  the  Court  of  King's  Bench 
in  England,  in  the  case  of  Basien  v.  BuUer  {h) ;  which  is  this,  that 
where  some  benefit  has  accrued  to  the  defendant,  and  been  accepted 
by  him,  by  reason  of  the  plaintiff's  part  performance  of  the  special 
contract,  the  former  is  not  at  liberty,  in  bar  of  the  action,  to  rely 
upon  the  non-performance  of  the  entire  of  what  the  plaintiff  haa 
bound  himself  to  do ;  but  he  may  give  in  evidence  such  non- 
performance on  the  part  of  the  plaintiff,  in  reduction  of  the  damages 
which  would  otherwise  have  been  recoverable.  In  the  subsequent 
case  of  Fatntwarik  v.  Garrard  (c),  Lord  EUenborough  again  acted 
npon  that  doctrine,  and  stated  that  he  had  a  conference  with  the 
Judges,  and  he  considered  the  correct  rule  to  be  that,  if  iome  benefit 
has  been  derived  by  the  defendant  from  the  plaintiff's  services,  though 
not  to  the  extent  to  which  the  latter  was  bound  by  the  contract  to  have 
afforded  it,  his  demand  shall  be  reduced  proportionably,  and  his 
claim  shall  be  co-extensive  with  the  benefit  he  shall  have  conferred* 
The  defence  filed  here  relies  upon  the  general  rule  above-mentioned, 
that,  by  reason  c^  the  default  of  the  plaintiff,  in  the  preparation 
of  the  dause  in  the  Act  of  Parliament,  whereby  the  defendants 
were  to  be  indemnified  against  the  costs  and  expenses  incident 
to  the  passing  of  the  said  bill,  they  had  altogether  lost  the  bene& 
of  the  said  indemnity,  and  therefore  the  plaintiff  was  not  entitled 
to  sustain  his  action ;   whereas  the  plaintiff's  demurrer  to  that 

(a)  2  Sm.  L.  C.  19.  (6)  7  East,  478. 

(e)  1  Camp.  38. 
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defenee  iotisls  that  he  is  entitled  to  Bostain  his  aetioo,  under  the  T.  T.  1858. 
exception  to  the  general  role  abore  pointed  oat»  inasmnch  as  it 
is  not  alleged  by  th^  defence  that  the  defendants  derived  no  benefit 
whatever  from  the  plaintiff's  work  and  services,  rendered  in  alleged  ifii«WABO. 
pursuance  of  the  contract  set  forth  in  the  defence  ;  and  that  the  default 
of  the  plaintiff,  thereby  relied  on,  goes  merely  in  reduction  of 
damages,  and  not  in  bar  of  the  action.  This  leads  me  to  consider 
with  what  qualifications  the  exception  to  the  general  rule  was  first 
introduced  and  has  been  subsequently  accompanied.  In  jPonis- 
wartk  Y,  Garrard,  already  referred  to^  which  was  an  action  of 
asMump$ii  for  the  building  of  a  house,  the  defence  proposed  to  be 
given  in  evidence  was,  that  the  house  was  so  ill-constructed  that 
it  was  in  danger  of  falling;  and  it  was  objected  that  this  was 
the  subject  of  a  cross-action,  and  not  as  a  defence  to  the  plaintiff's 
elaim ;  but  Lord  Ellenborough  admitted  the  evidence,  holding  that 
as  the  action  was  founded  on  a  claim  for  meritorious  services,  the 
plaintiff  was  entitled  to  recover  what  he  deserved,  and  it  was 
therefore  to  be  considered  how  much  he  deserved,  or  if  he  deserved 
anything;  and  he  added,  that  if  the  defendant  had  derived  no 
benefit  from  his  services,  he  deserved  nothing,  and  there  must  be 
a  verdict  against  him.  He  further  proceeded  to  say,  after  the 
conference  with  the  Judges,  to  which  I  before  adverted,  that  he 
considered  such  to  be  the  correct  rule,  and  that  where  there  was 
no  beneficial  service  there  should  be  no  payment.  In  subsequent 
cases  the  same  doctrine  has  been  uniformly  acted  on,  and,  I  ap- 
prehend, must  be  deemed  undoubted  law  at  this  day ;  and,  accord- 
ingly, I  shall  consider,  by-and-by,  whether  the  present  should 
be  deemed  a  case  where  the  defendants  derived  no  benefit  from 
the  plaintiff's  alleged  services;  and  if  so,  the  case  comes  within 
the  general  rule,  and  not  within  the  exception  which  would 
entitle  the  plaintiff  to  recover,  subject  to  the  reduction  of  the 
amount  of  his  damages,  corresponding  to  the  extent  of  his  de- 
fault 

But  there  appears  to  be  a  further  qualification  of  the  exceptioa 
in  question,  and  that  is,  that  the  work  in  respect  of  which  the 
plaintiff  seeks  remuaeneratlon,  as  part  of  what  he  had  contracted 
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T.  T.  1858.  to  do,  and  as  being,  to  that  extent,  beneficial  to  the  defeodaDts, 
should  be  severable  in  its  nature  from  the  other  part  which  he  hu 
omitted  to  perform,  and  independent  of  it;  that  is  to  say,  thit 
the  effect  of  such  omission  should  not  be  to  alter  the  character 
of  the  work  which  the  plaintiff  has  done,  so  that,  by  reason  o( 
such  omission,  the  work  so  done  constitutes  no  portion  of  the 
work  he  had  contracted  to  perform,  and  which  was  the  conaider- 
ation  of  the  defendants'  promise  to  remunerate  him,  but  ii 
other  and  different  work,  which  he  had  not  contracted  to  do. 
Whenever  this  occurs,  I  take  the  exception  not  to  apply,  bot  the 
case  to  come  within  the  general  rule,  so  as  to  prevent  the  plaio- 
tiff  from  recovering  at  all.  I  come  then  to  consider  whether^ 
with  these  qualifications  of  the  exception,  the  present  action  ii 
maintainable.  The  plaintiff  insists  that  it  is,  because  the  defend- 
ants have  obtained  iotne  benefit,  though  not  to  the  extent  he  had 
contracted  for,  by  the  passing  of  the  bill,  and  that  in  respect 
thereof  he  is  entitled  to  remuneration.  Bot  we  are  of  opinioa 
that  the  defendants  have  obtained  no  part  whatever  of  the  b^ 
nefit  which  the  plaintiff  had  contracted  to  confer  upon  them,  and 
which  was  the  consideration  of  their  engagement  to  remunerate 
him :  and  simply  for  this  reason — ^the  plaintiff's  contract  was  to  pass 
through  Parliament  a  private  bill  which  should  cost  them  nothmgt 
and  the  bill  which  he  has  procured  to  be  passed  is  not  Aaiy  bot 
is  a  bill  which,  through  his  negligence  and  unskilfulneas,  has  omitted 
to  provide  a  fund  for  the  expenses  of  passing  it,  whereby  the  defend- 
ants (as  the  pliuntiff  insists)  have  become  responsible  to  him  for  the 
amount  of  those  expenses,  and  he  seeks  to  recover  them  aooord- 
ingly  in  this  action.  No  part  whatever  of  the  work  done  by  the 
plaintiff  was  in  respect  of  the  passing  of  the  bill  for  which  he 
had  contracted,  and  for  which  the  defendants  had  promised  to  paj. 
The  negligent  omission  of  a  sufficient  indemnity  clause  in  the 
Act  that  was  passed,  and  which  would  have  made  it  save  iti 
own  expenses,  had  the  effect  of  altering  altogether  the  cha- 
racter of  the  work  which  the  plaintiff  did,  which,  instead  of  being 
a  part  performance  of  his  contract,  was  altogether  thrown  awaj 
(so  far  as  the  defendants  were  interested)  upon  a  subject-matter 
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with  which  they  had  no  concern.  Accordingly,  this  is  not  the  T.  T.  1858. 
ordinary  case  coming  withm  the  above  exception,  ot  remunera- 
tion sought  in  respect  of  a  partial  or  inferior  supply  of  an  article 
contracted  for,  but  remuneration  in  respect  of  a  total  failure  of 
that  article,  and  a  substitution  for  it  of  something  essentially 
different.  The  plaintiff's  contract  was  to  do  an  entire  thing,  to 
procure  an  Act  of  Parliament,  the  expenses  of  which  were  to  be 
paid,  not  by  the  defendants,  but  out  of  another  fund.  No  part 
whatever  of  the  work  the  plaintiff  did  was  in  performance  of 
that  contract,  and  on  what  principle  can  he  claim  to  be  remu- 
nerated by  the  defendants  for  doing  such  work?  Sinclair  v. 
Bowles  (a)  appears  to  me  to  be  a  conclusiva  authority  against  the 
plaintiff's  right  to  recover  under  these  circumstances.  But  how 
much  stronger  the  case  is  against  the  plaintiff,  when  we  consider 
that  it  is  he,  who  is  suing  the  defendants  for  a  demand,  which 
by  his  own  negligence  and  incapacity  he  has  been  the  occasion 
of  their  being  exposed  to?  Of  course, /or  the  purposes  of  the  de- 
murrer^ these  charges  contained  in  the  defence  are  taken  as  ad- 
mitted by  the  plaintiff.  Then  can  it  be  argued  that,  the  very 
negligence  and  incapacity  of  the  plaintiff,  which  are  the  occasion 
of  the  defendants*  liability  to  be  called  on  by  him  for  payment, 
are  not  to  be  relied  on  by  the  defendants,  and  are  no  bar  to  his  re- 
covering from  them  in  this  action  the  fruits  of  his  own  wrong? 
One  can  understand  cases  being  within  the  above  exception,  where 
there  is  no  necessary  connection  between  the  amount  of  damages 
sought  to  be  recovered  by  the  plaintiff,  and  the  amount  claimed 
by  the  defendants,  in  reduction,  on  account  of  negligence;  but 
when,  as  in  this  case,  the  sum  sought  to  be  recovered  by  the 
plaintiff  must  be  precisely  the  amount  of  the  reduction  to  which 
the  defendants  are  entitled,  in  respect  of  the  plaintiff's  negligence, 
that  is,  where  the  reduction  to  which  the  defendants  are  entitled 
must  extinguish  the  plaintiff's  claim  for  damages,  must  it  not  be 
a  bar  to  the  plaintiff's  action?  For  all  these  reasons,  we  are  of 
opinion  that  the  plaintiff^s  cause  of  action  in  this  case  does  not 
come  within  the  exception  which   prevents    the  plaintiff's  negli- 


VOL.  8. 


(a)  9  B.  &  C.  92. 
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T.  T.  1858.  gence  being  reLied  on  as  a  bar  to  the  action^  and  thaft  it  ia  withia 

the  general  rule  whereby  a  plaintiff  ia  disabled  from  suing,  eitlier 
in  a  special  action  or  one  of  indebiiaius  auumpsiiy  upon  a  cob- 
tract  whereof  any  of  the  terms  which  ought  to  have  been  com- 
plied with  is  left  unperformed. 

Then  the  second  ground  of  the  plaintiff's  demurrer  remains  to  be 
considered ;  namely,  that  he,  as  a  parliamentary  agent,  is  not  re- 
sponsible in  any  way  in  respect  of  any  defect  in  an  Act  of  Fai^ 
Mament,  the  passing  of  which  is  the  doing  of  the  Legialatnre,  and 
not  of  the  agent  who  prepared  the  bill  before  it  passed  into  kv. 
To  that  reasoning  we  cannot  at  all  accede.  The  plaintiff,  as  ad- 
mitted  by  the  demurrer,  contracted  to  prepare  such  a  dauses^ 
if  the  Act  should  be  passed,  would  be  effectual  for  the  indem- 
nity of  the  defendants  against  the  costs  and  expenses  of  passtng 
it.  The  plaintiff  did  prepare  a  clause  for  that  purpose^  which 
was  passed  by  the  Legislature ;  but,  by  reason  of  his  want  of  care 
and  skill,  that  clause  was  wholly  ineffectual  for  its  professed  ptt^ 
pose :  and  it  is  under  such  circumstances  that  we  are  told  thai 
the  plaintiff  ia  not  to  be  responsible  for  the  consequences  of  soch 
incapacity  and  neglect.  But  an  attorney  who  oonduots  a  suit  is 
responsible  for  the  consequences  of  incapacity  or  want  of  care  in 
the  conduct  of  the  proceedings^  although  the  judgment  pronounced 
is  the  act  of  the  Ck>urt  itself,  and  not  of  the  attorney.  We  see 
no  ground  for  distinguishing  the  case  of  a  parliamentary  agent 
firom  that  of  an  attorney,  in  respect  of  such  responsibility  abore- 
mentioned;  and»  therefore,  we  are  opinion,  that  this  seoond  gronnd 
of  demurrer  is  also  unsustained. 

Demurrer  0T«rraled. 
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(Exchequer).  j^  j^.  U. 

18. 


In  this  case,  J.  Keman^  on  behalf  of  the  plaintiff,  a  judgment  ere-  ^  diTldend 

payable  bj  an 
ditor  cf  the  defendant,  had  obtained,  on  the  3rd  of  December  1858,  assignee   in 

.  .  bankmptcj  to 

a  garnishee  order  under  the  63rd  section  or  the  Common  I^w  P^ro-  a  creditor  who 

cedure  Act,  1856,  attaching  a  sum  of  £135,  the  amount  of  a  dir-  the   bank- 

rontcv'  matter 

idend  payable  to  the  defendant  out  of  the  estate  of  Robert  Seott,  cannot  be  ait- 

a  bankrupt,  and  calling  upon  the  official  assignee  of  the  Court  ^  garnish^ 

of  Bankruptcy   and    Insolvency,  and    the  creditors'  assignee,    to  co^on  Law 

show  cause   why  they    should  not  pay  out  of  said  dividend  the  ^SS^w'*'^^ 

amount  of  the  pkintiff 's  debt.     It  appeared  that  an  order  had  been,  judgment  era. 

*^  ^"^  diior  of  the 

on  the  30th  November  1858,  made  in  Uie  bankruptcy  matter,  by  person  to 

whom  such  di- 
Piunket,  J^  whereby  it  was  ordered  that  the  creditors  of  the  said  vidend  is  pay- 
able. 
Robert  Scott  should  be  paid  a  dividend  of  four  shillings  and  six- 
pence in  the  pound;  and  by  the  schedule  framed   on  the  basis 
of  that  order,  it  appeared  that  a  sum  of  £121.  48.  was  payable  to 
the  defendant. 


B.  PiUdngtony  for  the  official  assignee,  now  showed  cause. 

•7.  D.  Fitzgerald  and  J,  Keman^  for  the  plaintiff. 

The  arguments  were  substantially  the  same  as  those  in  GUmour 
V.  Simpson^  supra,  A  pp.  xzzviii. 

Cur.  ad.  vuU. 


PiooT,  a  B. 

We  are  of  opinion  that  the  dividend  in  the  bankrupt  matter,       j^n,  18. 
which  was  attached  by  the  garnishee  otder,  is  not  a  debt  pro- 
perly the  subject  of  attachment  under  the  garnishee  sections  of  the 

*  Beftnre  Pigot,  C.  B.,  and  Qbbbnk,  B. 
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H.  T.  18d9.  Irish  Common  Law  Procedure  Act  1866,  19    ^t    20    f'\ 

< > ^     If  we  should  proceed  at  once  to  act  on  ihwtt^    of>iziioD, 

must  be,  that  we  should  not  only  discharge  &iie  cooditi 
on  the  assignee  (the  garnishee),  to  paj  the  <llw7<^tfxi^  to 
nishee  creditor,  but  we  should  set  aside  the  -vrliole  a 
order.  It  is  important  that  we  should  distingtaiAli  tbe  re 
which  we  have  formed  the  opinion  just  stated,  Grt>m  soa 
grounds  which  have  been  urged  in  argument  on  &li«  part  of 
nishee. 

In  the  first  place  it  was  objeeted,  that  the  gax-niaba^  on  I 
made  prior  to  the  order  and  proceedings  in  the  iMuikrupt  i! 
bj  which  the  right  of  the  bankrupt's  creditor  to    present  pa 
was  completed;  and  that,  on  thai  ground,   the    dividex?^  r/* 
a  debt  when  the  garnishee  order  was  obtained.      To  this  it : ; 
to  me  to  be  an  answer,  that   if,   when   those    prooeediogs 
completed,  the  dividend  (which    was  only  a  part   of  a  debr  ' 
Tiouslj  due  from  the  bankrupt)  became  such  a  *'  debt  owing'  I 
the  assignee  as  could  then  be  attached  bj  a  gamiffliee  on/er  i 
was,  at  the  least,  a  "  debt  accruing  "  when  that  order  was  obuii ! 
and  was,  as  such,  capable  of  being  attached  under  the  63rd  s^ 
tion.     It  is  not  disputed,  upon   this  motion,    that  tbe  saoaat 
the  dividend  would,  if   not  attached,  be  payable  on   demand,  b 
the  assignee,  to   the  bankrupt's    creditor,    who    was   the  origifi^ 
debtor  in  the  garnishee  proceeding. 

Secondly ;  it  was  contended,  on  the  part  of  the  official  assignee, 
that  this  dividend  is  not  a  debt  at  all  ^*  owing "  by  the  assignee  I 
to  the  creditor,  because,  by  reason  of  the  293rd  section  oi  ^  i 
late  Bankrupt  Act,  20  <&  2 1    Vic.  c.  60,  an  action  could  not  be 
maintained  for  its  recovery.      As  to  this  argument,  it  app^ 
to  have  been  established   by  several  decisions  in  England,  p^ 
to    the    49    G.  3,  c.    121,  s.  12,  that  an  action  lay  at  the  suit 
of  the  creditor  against  the  assignee  for  the  amount  of  s  difi^ 
declared  and  withheld.     That  statute,  and  each  of  the  subseqceo' 
Bankruptcy  Statutes,  took  away  the  creditor's  right  of  action,  bjt 
provision  to  which  the  293rd  section  \>f  the  late  Irish  B»bW 
Act  is  analogous.    But  these  enactments  only  took  awaj  the  re- 
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medy ;  and  it  has  been  held,  that  the  mere  removal  of  the  remedy  H.  T.  1 859* 

E^echequer, 

by  statute  does  not  of  itself  necessarily  annul  the  debt,  or  the 
contract,  for  which  the  remedy  by  action  is  withdrawn.  It  has 
been  long  so  held  in  reference  to  the  Statute  of  Limitations,  the 
protection  of  which  can  only  be  applied  by  a  plea  in  confession 
and  avoidance,  admitting  the  subsistence  of  the  debt  or  contract, 
for  recovery  of  which  the  statute  displaces  the  right  of  action. 
So,  in  reference  to  the  Statute  of  Frauds,  it  was  held  by  the 
Court  of  Common  Pleas  in  England,  in  Leroux  v.  Br(nan(a) 
(in  opposition  to  some  opinions  expressed  in  previous  cases,  which 
the  Court  reviewed  and  considered),  that  under  the  4th  section 
of  the  statute  (in  this  respect  differing  from  the  17th),  an  agree- 
ment not  evidenced  by  writing  was  not  made  null  by  that  (4  th)  sec- 
tion, although,  by  reason  of  its  not  being  so  evidenced,  a  plaintiff  is 
disabled  from  *' bringing  an  action  upon  it."  I  should  therefore 
be  disposed  to  hold,  that  the  attachment  order  could  not  be  resisted 
on  this  ground  alone. 

Thirdly;  it  was  further  argued  that  the  garnishee  clauses  do 
not  apply,  because  a  dividend  in  bankruptcy  would  not  be  liable  to 
foreign  attachment,  under  the  customs  of  London,  Bristol  or  Dublin. 
As  to  this  argument;  first,  if  such  a  dividend  be  not  within  the 
custom  of  foreign  attachment,  that  may  be  so  because  the  custom 
only  applies  to  debts  of  such  a  nature  that  they  could  have  existed 
in  times  coeval  with  the  commencement  of  the  custom,  which  was 
long  prior  to  the  Bankrupt  Code.  Secondly ;  I  am  not  aware  that 
a  dividend  withheld,  which  was  a  debt  arising  upon  money  had  and 
received  to  the  creditor's  use,  could  not  have  been  attached  under 
the  custom,  prior  to  the  49  ^.  3,  c.  121 :  and  thirdly ;  the  gar- 
nishee clauses  of  the  Common  Law  Procedure  Act  are  not  confined 
to  cases  to  which  the  custom  of  foreign  attachment  formerly  applied ; 
for  instance,  I  apprehend  it  is  quite  plain  that,  though  a  debt  due 
on  a  record  was  not  within  the  custom,  a  debt  due  by  judgment 
may  be  attached  under  the  statute,  the  procedure  of  which  is 
entirely  different  from  that  of  foreign  attachment.  The  debt  attached 
in  Hough  v.  Edward»{h)  was  a  judgment  debt. 


(a)  12  C.  B.  801. 


(6)  26  Law  Jour.,  Ezch.,  54. 
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On  none  of  thoae  grounds,  therefore,  should  I  be  prepared  (o 
determine  that  a  dividend  in  bankruptcy  could  not  be  atteefaed 
under  the  Common  Law  Procedure  Act  1856.  But  a  coasiderstioD 
of  the  293rd  section  of  the  late  Bankrupt  Act,  20  ds  21  Vie^  c  60, 
in  connection  with  the  66th  section  of  the  Common  Law  ProeeduTe 
Act,  appears  to  me  to  suggest  conclusive  reasons  against  aitaehing 
such  a  dividend  under  the  garnishee  clauses  of  the  latter  stetate. 
According  to  that  66th  section,  if  the  garnishee  disputes  his  liabilitj, 
''  The  Court  or  a  Judge,  instead  of  making  an  order  that  execution 
*' shall  issue,  may  order  that  the  judgment  creditor  shall  be  at 
^*  liberty  to  proceed  against  the  garnishee  bj  writ,  calling  upon  him 
'*  to  show  cause  why  there  should  not  be  execution  against  him  for 
"  the  alleged  debt,  or  for  the  amount  due  to  the  judgment  creditor, 
'*  if  less  than  the  judgment  debt,  and  for  costs  of  suit." 

This  proceeding  is  in  form,  in  substance  and  in  effect,  an  action 
against  the  garnishee ;  it  is  commenced  by  writ  The  proceeding 
upon  it  is  in  terms  called  **  a  suit ; "  the  proceedings  upon  it  are  to 
be  the  same,  or  as  nearly  as  may  be,  as  on  a  writ  of  revivor  uader  the 
Common  Law  Procedure  Act  1853.  According  to  the  16 1st  section 
of  that  statute,  the  pleadings  and  proceedings  on  a  writ  of  revivor 
shall  be  the  same  as  in  an  ordinary  action,  so  far  as  the  same  msj 
be  applicable ;  and  execution  is  to  follow,  if  the  plaintiff  in  the  gar- 
nishee writ  suoceeds.  It  is  impossible  to  hold  that  this  is  not  aa 
*'  action  "  against  the  garnishee ;  and  if  it  be,  it  is  prohibited  by  the 
293rd  section  of  the  Bankrupt  Act.  The  result  of  that  (if  the 
garnishee  clauses  of  the  Common  Law  Procedure  Act  ware  held 
applicable  to  a  dividend  in  bankruptcy)  would  be,  that  they  would 
be  applied  to  a  kind  of  demand  to  which  the  Legislatura  prohibits 
the  application  of  one  part  of  their  machineiy-— and  that  a  most 
important  part  of  it ;  for  it  is  the  only  portion  of  it  which  provides 
the  means  of  reviewing,  in  an  Appellate  Court,  the  decision  of  tkt 
Court  by  which  the  garnishee  order  is  made.  We  oa^t  not,  in  my 
opinion,  by  our  construction  of  thoae  garnishee  clauses,  to  give  to 
them  a  force  which  would  lead  to  a  result  so  plainly  inoonsastsBt 
with  the  intention  of  the  Legislatures  and  we  ought,  I  think,  to 
treat  the  66th  section  of  the  statute  as  a  legislative  exposition  of 
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the  6drd,  and  to  hold  that  no  debts  are  contemplated  as  liable  to  H.  T.  1859* 
be  attached  under  the  63rd  section,  as  to  which,  instead  of  a  sum- 
mary order  to  paj,  from  which  there  can  be  no  appeal,  the  Court 
is  not  empowered  under  the  66th  section,  if  the  garnishee  disputes 
his  liability,  to  direct  that  liability  to  be  tried,  by  awarding  such 
writ  aa  the  66th  section  prescribes ;  that  is,  to  direct  a  proceeding 
by  means  of  which  the  liability  may  be  determined,  not  by  a  sum* 
mary  order  on  motion,  without  the  intervention  of  a  jury  or  a  power 
of  appeal,  but  in  an  action  commenced  by  the  writ  which  the  statute 
prescribes,  and  by  means  of  which  the  judgment  of  the  Court  may 
be  reviewed  by  the  ordinary  appellate  tribunals. 

Our  attention  has  been  called  to  the  Rules  framed  by  the  Court  of 
Bankruptcy  under  their  Act  of  .Parliament,  particularly  the  98th 
and  100th  General  Orders  of  that  Court.  Those  Orders  create  veiy 
great  difficulty  in  the  way  of  appljring  the  garnishee  sections  to 
dividends  in  bankruptcy.  They  appear  to  me  to  furnish  strong 
reasons  for  saying  that  the  assignee,  in  holding  the  dividend  for 
the  creditor  in  whose  favour  it  is  declared,  is  clothed  with  such 
responsibilities  in  respect  of  *it,  that  even  if  it  were,  for  other 
reasons,  and  in  other  respects,  a  debt  capable  of  being  attached, 
he  ought  not  to  be  ordered  by  a  Court  of  Law  to  pay  it  to  the' 
garnishee  oreditdr.  The  100th  Order  in  Bankruptcy  directs  that, 
ia  the  case  of  creditors  entitled  to  dividends,  and  holding  secnritiea 
for  their  debts,  their  securities  shall  be  produced  to  the  assignee, 
and  certain  matters  prescribed  by  that  Order  shall  be  done,  with 
reference  to  such  securities,  before  the  creditor  holding  them  shall 
be  paid.  The  Lriah  Common  Law  Prooednre  Act  1866  contains 
no  provision  analogous  to  the  60th  section  of  the  English  statute, 
17  &  18  Vie^  c.  126,  enabling  the  Court  or  Judge  to  enforce, 
at  the  instance  of  the  garnishee  creditor,  discovery  and  production 
of  documents  relating  to  debts  owing  to  the  debtor;  and,  even 
if  it  did»  that  provision  does  not  (at  least  it  does  not  in  terms) 
confer  on  the  Court  of  Law  the  power  of  directing  such  documents 
to  be  handed  to  the  creditor,  or  to  be  produced  elsewhere.  It 
would  be  impossible  for  a  Court  of  Law,  without  plainly  usurping 
jurisdiction,  in  the  case  of  a  dividend  declared  in  favour  of  a  creditor 
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H.  T.  1859.  holding  securities,  to  order  payment  of  the  dividend  by  the  aasigned 
Exchequer. 

— ^which   most  be  a  payment  absolutely — in  contravention  of  the 

Orders  of  the  Court  of  Bankruptcy,  requiring  him  not  to  pay  unless 
the  matters  prescribed  by  the  100th  Order  shall  have  been  executed 
and  complied  with.  From  all  this  it  seems  to  me  to  follow  that,  as 
to  such  debts,  an  order  to  pay  ought  not  to  be  made ;  or  if  a  condi- 
tional order  to  pay  be  obtained,  on  its  appearing  to  the  Court  that  the 
creditor  holds  securities  for  his  debt,  such  conditional  order  ought  to 
be  discharged.  Even  if,  therefore,  the  29drd  section  of  the  Bankruptcy 
Act  had  not  been  passed,  I  should  be  of  opinion  that,  under  the 
other  sections  of  that  statute,  and  th^  100th  General  Order  of  the 
Court  of  Bankruptcy,  such  a  dividend  (that  is,  a  dividend  declared 
in  favour  of  a  creditor  having  securities  for  his  debt)  is  held  by  the 
assignee  under  such  special  trusts  and  conditions  as  exempt  it  from 
the  operation  of  the  garnishee  clauses  of  the  Common  Law  Procedure 
Act. 

Again,  the  98th  Order  directs  that  the  dividend  shall  be  paid 
(not  in  money,  but)  by  a  cheque  drawn  by  the  assignee,  and  pay- 
able to  the  creditor  in  whose  favour  the  dividend  has  been  declared. 
According  to  that  Order,  the  assignee  is  not  entitled  to  make  this 
cheque  payable  to  any  other  person ;  and  an  order  of  this  Court 
on  the  assignee  to  pay  any  part  of  the  dividend  to  the  garni^ee 
creditor  would,  so  far,  be  in  contravention  of  the  98th  Order  in 
Bankruptcy.  In  Sx  parte  Riekardi{a)j  it  would  seem  to  have 
been  the  opinion  of  the  Court  of  Bankruptcy  (though  the  point  was 
not  decided),  that  the  assignee  of  a  debt  due  to  a  creditor  of  a 
bankrupt  could  not  sustain  an  application  to  that  Court  for  pay- 
ment of  the  dividend  awarded  to  the  creditor.  The  objection  to 
attaching  a  dividend  on  this  ground  is  certainly  a  formal  one ;  and 
I  have  no  doubt  that  if  a  Court  of  Law  should  determine  the  divi- 
dend to  be  liable  to  attachment,  and  should  pronounce  an  order  to 
attach  it,  the  Court  of  Bankruptcy,  with  the  desire  which  every 
Court  has  to  forward  the  proceedings  of  other  Courts  in  administer- 
ing justice  in  favour  of  creditors,  would,  either  by  a  special  order,  if 


(«)  4  Dea.  &  Ch,  190. 
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applied  to,  or  by  a  modification  of  the  98th  General  Order,  give  H.  T.  1859< 
effect  to  the  garnishee  creditors'  rights  under  the  Act  of  Parliament.      c..»y   — > 
But  should  thej  not  think  fit  to  do  so,  we  should  have  no  power  to  ^^ 

supersede  their  authority,  by  ordering  their  officer  to  disobey  their 
Rule,  even  in  a  matter  of  strictly  formal  regulation.  In  the  admin- 
istration of  the  funds  at  their  disposal,  they  may  consider  particular 
forms  essential  for  the  security  of  the  funds,  or  for  maintaining  the 
responsibility  of  their  officers,  by  written  records,  or  other  evidence 
of  their  acts ;  and  of  this  they,  and  not  we,  are  the  proper  judges. 
'  On  the  whole,  I  am  of  opinion,  not  only  that  the  cause  shown 
against  the  conditional  order  on  the  assignee  to  pay  the  plaintiff 
ought  to  be  allowed,  but  the  attaching  order  ought  to  be  set  aside, 
the  dividend  not  being,  in  my  judgment,  a  debt  contemplated  by  the 
68rd  section  of  the  Common  Law  Procedure  Act  1856. 

The  question,  however,  is  an  important  one.  The  claim  of  the 
garnishee  creditor  is  for  a  substantial  sum.  Our  order  discharging 
the  attachment  would  be  final ;  and,  therefore,  if  he  be  advised  that 
the  case  is  one  in  which  it  is  worth  his  while  to  seek  the  opinion  of 
an  Appellate  Court,  I  think  we  ought  not  to  withhold  from  him  the 
means  of  so  doing.  In  that  case,  and  for  that  purpose,  therefore, 
we  are  disposed  to  allow  a  writ  to  issue  under  the  66th  section,  and 
to  let  this  motion  stand  until  the  proceedings  under  that  writ  shall 
be  brought  to  a  close.  Those  proceedings  may  be  so  adjusted  as  not 
to  involve  any  considerable  costs,  and  may  be  prosecuted  with  very 
little  loss  of  time.  Upon  the  issuing  of  the  writ,  a  special  case 
may  be  stated,  in  a  very  brief  form,  under  the  92nd  section  of  the 
Common  Law  Procedure  Act  1853:  judgment  may,  if  the  parties 
desire  it,  be  pronounced  by  us  on  such  special  case,  without  the 
expense  or  delay  of  another  argument,  in  conformity  with  the 
opinion  which  we  now  express,  and  the  case  may  be  at  once  taken, 
under  the  94th  section,  to  a  Court  of  Error ;  or  the  point  may  be 
conveniently  raised,  as  was  done  in  Johnson  v.  Diamond  {a)^  by 
the  plaintiff  stating  all  the  facts  in  the  writ,  and  by  a  demurrer  to 
the  writ  on  the  part  of  the  defendant. 


(a)  11  Sidi.  73. 


voii.  8. 
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H.  T.  1859.       Gums,  B. 
w--vi!!!^'  I  am  yerj  dearly  of  opinion  that  the  dividend  payable  to  the 

'^^*'  ereditor  under  the  bankruptcy  i*  not  attachable  under  the  GSrd 
section;. and  I  think  the  reasoning  of  my  Lord  Chikv  Babok  is 
quite  GonclusiTe  upon  that  snl^ect  The  only  doubt  I  have  is,  whe- 
ther we  should  sanction  the  issuing  of  a  writ  now ;  but  as  thit 
proceeding  will  not  involve  much  ezpenscy  and  as  judgment  ouj 
be  delivered  immediatelyi  so  as  to  allow  Uie  creditor  to  take  the 
opinion  of  the  Appellate  Court,  I  do  not  dissent  from  that  part  of 
the  order. 

At  the  same  time,  I  am  quite  clearly  of  opinion  that  the  result  of 
such  a  proceeding  will  be  a  decision  that  the  attachment  ordsr 
cannot  be  maintained.     * 


APPENDIX. 

H.  T.  1858. 

LEATHLY  t,.  CARBY.^  Queen^^B^ 

Feb.  1. 

Ejectmbnt  for  non-payment  of  rent.    Defence: — ^Payment  before  If  f£  plea  ^ 

action  brought,  the  particulars  of  which  were  indorsed  as  follows: —  §^  to  be* 

'*  December  Ist  1857-    By  cash  this  day  paid  to  plaintiff,  on  account  P^)P^^^^/^^^ 

of  rent  in  plaint  claimed,  £216."    It  appeared  by  the  affidavits  of  spirit  of    the 

the  plaintiff  and  his  agent  that  the  rent  had  not  been  paid ;  that  the  ^^^/^^ 

defence  was  false,  and  filed  for  the  purpose  of  delay ;  that  the  pre-  Act    1858, 

mises  sought  to  be  recovered  were  in  decay,  and  that  the  defendant  Q^t    will  ^ 

frequently  promised  payment  of  the  rent.  ^nnt  a  condi- 

tional order  to 
set    it  aside, 
W.  J.  Sidney^  for  the  plaintiff,  moved  that  this  defence  might  be  with  Ubertj  to 

set  aside,  as  being  false,  and  a  sham  pleading,  and  that  the  plaintiff  ment. 

might  be  at  liberty  to  mark  judgment,  as  in  the  case  of  no  plea  filed. 

He  cited  RiehUy  v.  Proone  (a)  ;  Miley  v.  Walls  (ft) ;  Shadweli  v. 

Berihoud  (c) ;  Body  v.  Johnton  (d). 

F,  Smithy  contra. 

The  Court  cannot  try  the  truth  of  the  defence  upon  affidavit,  or 
call  upon  a  suitor  to  verify  his  plea  upon  oath.  He  cited  Smith  v. 
Blackw€ll{e)\  Merrington  v.  Beckett  (f)^  and  Common  Law  Pro- 
cedure Act  1863,  8.  83. 

Crampton,  J. 

If  a  plea,  upon  the  face  of  it,  shows  that  it  is  manifestly  a  sham 
plea,  the  Court  has  always,  even  before  the  passing  of  the  Common 
Law  Procedure  Act,  possessed  jurisdiction  to  set  it  aside ;  but  if  the 
Court  sees  that  anything  upon  the  plea  may  be  the  subject-matter 
of  trial,  it  will  not  interrupt  the  proceedings  by  a  summary  order. 
I  apprehend  that  if  a  plea  be  palpably  false,  it  may  be  considered  as 
a  sham  plea,  and  within  the  spirit,  although  not  within  the  very 
terms,  of  the  Common  Law  Procedure  Act,  s.  83 ;  and  this  plea 
is  manifestly  intended  to  create  embarrassment  and  delay.  We  do 
not  intend  to  overrule  the  doctrine  that  the  defendant  is  not  required 

(a)  1  B.  A  C.  28fi.  (6)  1  Dow.  P.  C.  648. 

(c)  5  B.  A  Aid.  750.  (<0  5  B.  A  Aid.  761  n. 

(«)  1  Moo.  A  P.  338.  09SD.  &B.231. 

*  Corom  CaAMPTON  and  O'Brien,  JJ. 
VOL.  8.  a 


ii  Appendix. 

H.  T.  1858.  to  verify  the  plea  bj  affidavit,  it  not  being  a  plea  in  abatement;  bat 

Q^etnjBenc    ^^  ^j^^  follow  a  course  which  appears  to  be  a  safe  one,  and  not 

DEATHLY      without  precedent :  we  shall  grant  a  conditional  order,  to  set  aside 

this  defence,  with  liberty  to  the  plaintiff  to  mark  judgment,  and  we 

shall  give  the  defendant  time  to  show  cause,  but  it  must  be  upon  the 

payment  of  costs. 

Subsequently,  by  consent,  an  order  was  made — Defence  to  be  set 
aside,  and  possession  of  the  premises  to  be  given  up  in  one  month. 


V. 
CASBT. 


E.  T.  1858.  DUNNE  v.  GUMLEY.* 

April  29. 

A  defendant      This  was  an  action  by  the  plaintiflT,  an  attorney,  to  recover  the 

cannot  demur  amount  of  a  bill  of  costs.     The  defendant  pleaded  an  agreement 
and  rejoin  un-  ^  '^  ^ 

der  B8.  48  or  between  him  and  the  plaintiff,  that  the  latter  should  not  seek  to 
mon  Law  Pro^  recover  the  amount  of  his  costs,  until  a  fund,  to  arise  from  the  sale 

cedare   Act      of  certain  lands  about  to  be  sold  in  Chancery,  should  be  realised. 

1853 

The  plaintiff  sought  to  reply  that,  before  the  agreement  could  be 

carried  out,  the  defendant  had  dismissed  the  plaintiff  as  his  attorney. 

J.  E,  Walsh  applied)  under  the  Common  Law  Procedure  Act 
1853,  8.  48,  for  liberty  to  demur  to  this  replication,  and  also  to 
rejoin  that  the  dismissal  of  the  plaintiff  as  the  defendant's  attornej 
was  occasioned  by  the  plaintiff's  own  misconduct. 

O'Brien,  J. 

I  should  rather  say  your  application  would  be  under  section  59> 
It  appears  to  me,  however,  that  that  section  will  not  help  yon,  being 
limited  to  the  pleadings  specifically  mentioned  in  it,  and  not  extend- 
ing to  the  pleadings  in  any  stage.  You  must  elect,  therefore,  either 
to  demur  or  rejoin  singly. 

The  following  order  was  made : — 

Let  this  motion  stand  over,  and,  in  the  interim,  let  the  defend- 
ant be  at  liberty  to  amend  his  defence  as  he  may  be  adTised, 
and  let  him  furnish  to  the  plaintiff  a  copy  of  such  amended 
defence. 

*  Coram  0*Brxbn,  J. 


I.  — 


11- 
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T.  T.  1858. 
Qu€eiC»  Bench 

CARPENTER  v.  MURTAGH.* 

June  2. 

MnsoRATB  applied  for  a  conditional  order  for  an  attachment  against  Conditional 

James  Carpenter,  for  assaulting  Patrick  Murtagh,  a  process-server,  ^®^  ^^^  **" 

in  the  execation  of  his  datj  in  effecting  service  of  a  writ  of  summons  granted  for  an 

and  plaint.  "^"^^  ^I^** » 

*^  process-server 

It  appeared,  bj  the  affidavit  of  Murtagh,  that  Carpenter  was  effecting  ser- 
acquainted  with  the  deponent,  and  that,  upon  his  presenting  the  S'^mmons"' 
I  copj  writ  to  ^Carpenter,  who  was  sitting  on  a  jaunting-car,   he  ^^  plaint, 
refused  to  receive  the  same,  whereupon  the  deponent  left  the  said 
cop7  writ  upon^the  seat  of  the  car,  bj  the  side  of  Carpenter,  who 
then  struck  the  deponent  a  violent  blow  on  the  head  with  his  whip. 

Counsel  cited  Peyton  v.  M^Namara  (a). 


Motion  granted. 


(a)  ILawBec.,  O.  8.,  181. 
*  Coram  CBbixn,  J. 


COLLES  V,  CONEYS.* 

Jun€  2. 


Action  on  a  bill  of  exchange  by  indorsee  against  acceptor.  Plea,  that  To  an  action 

the  said  bill  of  exchange  was  accepted  by  the  defendant  without  any  ^^  ,^  ^^^^  P^ 

exchange,  by 
consideration  whatever  passing  from  any  one  for  said  acceptance  to  indorsee 

the  defendant,  but  as  a  voluntary  gratuity  from  him  to  one  M.  D.  ?^**°*'   *^^ 

That  shortly  after  the  making  of  said  bill,  and  before  same  was  in-  fence  of  want 

dorsed  to  the  plaintiff,  and  whilst  same  was  still  current,  the  maker  ^^^^  ^^^^^^ 

thereof,  on  behalf  of  the  said  M.  D.,  in  consideration  that  defendant  agreement  not 

would  pay  the  said  bill,  promised  the  defendant  not  to  sue  him  fendant  daring 

thereon  until  the  defendant  should  be  out  of  his  difficulties  with  his  ^^®  pendency 
»'  of  certain  dis- 

nephew  W.  C.   That  by  such  stipulations  it  was  thereby  meant  and  pntes  between 

intended  by  the  said  parties  that  the  defendant  should  not  be  sued  ^^°\  ^^^   ^^ 

^  ^  nephew,    set 

on  the  said  bill  so  long  as  certain  disputes  and  litigation  should  be  aside  as  em- 
m  ^'  pending  between  the  defendant  and  said  W.  C.  Averment,  that  such    *"*"*"?' 

t'-^:  disputes  and  litigation  remained  undecided,  within  the  meaning  of 

•  {[y  such  Stipulation;  and  that  the  said  plaintiff,  at  the  time  of  the  in- 

dorsement of  said  bill,  took  the  same  with  full  notice  of  and  subject 
to  such  stipulation. 

*  Coram  Ceampton,  J. 
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T.  T.  1858. 

Qtfeen'f  Bench 


H.  Fiizgibbon  applied  to .  set  aside  this  defence,  as  embamssiog, 
double,  uncertain  and  ambiguous.  It  is  not  sufficient  to  plead  a 
want  of  consideration  merely,  there  must  be  a  distinct  allegatioD 
that  there  was  no  other  consideration  than  that  mentioned :  Baden 
V.  Wright  (a)  ;  and  Parke  B.,  in  Mills  y.  Oddey  {b).  The  facU  from 
which  the  want  of  consideration  appears  must  be  set  forth  in  tbe 
defence :  Farit  v.  Ross  {e).  Further,  this  plea  amounts  to  the  sus- 
pension of  the  right  of  action  until  a  particular  time,  which  caaoot 
be  pleaded,  as  the  right  of  action,  if  once  suspended,  is  gone  for 
ever.  It  is  also  bad  in  endeavouring  to  vary  a  negociable  secoritj 
entered  into  with  a  person  no  parly  to  it.  This  plea  would  have  been 
bad  on  general  demurrer :  Webb  v.  Salmon  {d) ;  Ford  v.  Beeek  {e)\ 
Dean  v.  Jefferies  (f). 

Beytagh^  in  support  of  the  plea. 

This  is  a  perfectly  good  and  honest  plea.  An  agreement  for 
consideration  not  to  sue  for  a  limited  time  may  be  made  during  tbe 
currency  of  a  bill :  Pike  v.  Street  (g).  The  plaintiff  took  this  bill 
with  notice  of  the  agreement,  and  subject  to  the  stipulation  set  oot 
in  the  plea. 

Cbampton,  J. 

I  must  set  aside  this  defence. 

(a)  12  a  B.  445.  (6)  8  Ir.  Jnr.  100. 

(c)  1  Ir.  Jnr.,  N.  8.,  109.  (cf)  19  Law  Jonr.,  Q.  B.,  34. 

(0  nQ.B.852;  8.  C,  12  Jnr.  310;  17  L.  J.,  Q.  B.  114. 
09  Cro.  £1.  852.  (g)  M.  &  ICal.  226l 


JUM€  9. 

liberty    to 
mark   jndg* 
ment   withoat 
the  Qsnal  affi- 
davit  of  ser- 
vice eranted, 
the    defend- 
ant not  havinff 
appeared  par- 
snant   to    his 
undertaking, 
to  accept  ser- 
vice  of  the 
sanunons  and 
plaint,    and 
iq>pear  to  the 
action. 


HALL  V.  RYND.* 

Action  upon  the  defendant's  acceptance  of  a  bill  of  exchange.  The 
parties  were  attorneys ;  and  the  plaintiff  having  called  upon  tbe 
defendant,  the  latter,  by  letter,  undertook  to  accept  service  of  the 
summons  and  plaint,  and  appear  within  twelve  days  in  the  umul 
course.    The  defendant  haying  omitted  to  do 


Pureell  now  moved  for  liberty  to  mark  judgment  without  (b0 
usual  affidavit  of  service.  Notice  of  the  present  application  has  bees 
served  upon  the  defendant.  There  is  no  appearance  on  the  other 
side.  Motion  granted. 

*  Coram  Cranpton  and  O'BaiEN,  J  J. 


Appendix. 


T.  T.  1858. 

Qmeen*»Btnck 


PERCIVAL  V.  DUNNE  *  j^^^  ^ 


J.  Floor  moved  that  execution  be  stayed  upon  the  judgment  in  Upon  the  ar- 

this  action,  until  the  decision  of  the  Court  of  Exchequer  Chamber  f^murrer    the 

should  be  had  upon  the  allegation  of  error  by  the  defendant,  without  Court   being 

bail  given  by  the  defendant,  under  the  Common  Law  Procedure  Act  ^^in  opinion* 

1853,  6.  172;  the  defendant  undertaking  to  prosecute  the  proceed-  andoneJndge 

ings  in  error  with  effect  and  without  delay;  or  for  such  other  drawn    his  ~ 

order,  &c.  judgment  pro 

forma,  in  order 
Upon  the  argument  of  the  demurrer,  taken  in  this  case  by   the  to  admit  of  an 

defendant  to   the  plaintiff's  replication,  the  Court   being   equally  *PP^»  ^^Si"' 

divided  in  opinion,  Crabcpton,  J^  pro  formd^  withdrew  his  judg-  judgment  was 

ment,  whereupon  the  demurrer  was  overruled,  and  judgment  given  Jj^^^ofof 

thereon  for  the  plaintiff.  the   Court  of 

Exchequer 

Dames,  on  the  other  side,  submitted 'that  the  matter  was  in  the  sj^o^xd  be  had 

discretion  of  the  Court.  on  a  sugges- 

-,  ^.  ^  J  tion  in  error, 

Motion  granted.  without  bail 

in  error  being 
given   under 
the  Common  Law  Procedure  Act  (Ir,)  1853,  8.  172. 

*  Coram  Cbampton  and  0*Bbzxn,  JJ. 


FLETCHER  v.  EG  AN.*  ,      ,^ 

June  10. 

Vahcb  applied  for  a  charging  order,  under  s.  135  of  the  Common  Although  the 

Law  Fh>cedure  Act  1853,  to  attach  a  fund,  the  produce  of  a  sale  of  9^^"^,  ^    ^ 

Queen  I  Bench 

certain  lands  in  the  Incumbered  Estates  Court.  Execution  has  not  does  not  con- 
been  actually  issued,  but  as  our  judgment  was  obtained  in  1854,  ^^y^^^p^Jf^ 
and  there  has  been  no  change  in  the  parties  since,  we  are  in  a  posi*  party  seeking 

tion  to  issue  execution.  orfw.^^Sder 

s.  135  of  the 
^,-,  .,  Common  Law 

O'Bribn,  J.  Procedoro 

I  am  informed  by  the  oAoer  of  the  Court,  that  the  Court  of  Com-  ^^JJi^^lJ? 

mon  Fleas  has  decided  that  execution  must  actually  be  issued  before  executton, 

a  charging  order  can  be  made.   There  does  not  appear  to  me  to  be  ^J^-^*^^.  i^^i^ 

be  in  a  posi- 
tion to  do  90,  yet  it  considers  it  more  prudent  that  execution  should  have  actually 
been  issued  at  the  time  of  making  the  application. 

*   Coram  O'Bbisn,  J. 


▼i  Appendix. 

J*  ^\  if^^A  "*y  provision  in  the  Act  of  Parliament,  making  Buch  a  coane  im- 
peratiye  npon  the  party  making  the  application,  but  that  it  is  suffici- 
ent if  such  party  be  in  a  condition  to  issue  execution.  The  party  for 
whom  you  apply  in  this  case  is  in  this  condition,  his  judgment  being 
one  of  1864,  and  no  change  of  parties  since  then*  Perhaps,  however, 
you  will  consider  it  more  prudent  to  follow  the  practice  of  the  Com- 
mon Pleas,  and  issue  an  execution,  upon  production  of  which  to  the 
officer,  the  charging  order  will  be  maade. 

Order  accordiogly. 


DOUGLAS  V.  MOORE/ 


June  10. 


The  name  of  a  Vance  applied  for  liberty  to  strike  out  the  name  of  one  of  the  defend- 
neoenudl^  """  ^^^  ^  *°  action  of  ejectment  upon  the  title,  he  having  been  unneces- 
made  a  party  sarily  made  a  party.  The  ejectment  is  brought  upon  the  expintion  of 
eje^nraT'^tm  ^^  ^^^  freehold  lease,  and  the  defendant,  whose  name  is  sought  to  be 
ue  tide,  struck  out,  was  the  heir-at-law  of  the  original  lessee.  At  the  time  of 
being  dead  at  ^^^  service  of  the  ejectment,  the  defendant  in  question  was  dead, 

the  time  of  but  the  process-seryer  swears  that  he  effected  service  upon  him  by 
■enrice  of  sncfa  e-n 

ejectment         serving  his  wife.   This  is  a  case  not  provided  for  by  tBe  Act  of  Far- 

liament. 

Motion  granted. 

*  Coram  O'Bbxbn,  J. 


DUNNE  V.  GUMLEY.* 

JvMt  11. 

The  Conrt  will       John  E.  WaUh^  Q-C,  and  Charles  RoUetUme^  Q-C,  hsTing 
not  permit  Se-  appeared  to  settle  issues— 


nior    Connael 
to  settle  issaes 
without  a  Jn- 
nior. 


Vance^  on  behalf  of  the  Junior  Bar,  objected  to  Senior  Conoad 
settling  issues  without  a  Junior. 

Cbampton,  J. 

I  cannot  allow  Senior  Counsel  to  settle  issues  alone. 

*  Cormm  Crampton,  J. 
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T.  T.  1858. 
ConioL  Cham. 


ALLAm  V.  CHAMB£BS.t 

June  25. 

This  was  an  application  to  compel  the  plaintiff  to  give  security  for  The  Court  will 

costs.    The  affidavit  apon  which  the  application  was  made  stated,  cori^lbroostB 

that  the  plaintiff  was  the  master  of  a  French  ship,  and  that  the  ^  |>^.  tP:J^  hy 

action  was  brought  to  recoyer  the  freight  of  a  cargo  of  Indian  com,  is  a  foreigner, 

brought  by  the  said  vessel  from  GalaU  to  Tralee  for  the  defendant.  ."^^  nradljie. 
—.  ndent  abroad. 

That  although  the  plaintiff  in  the  summons  and  plaint  was  described  if,  at  the  time, 

as  "master  of  the  ship  Notre  Dame  de  Lotitfi,  now  lying  in  the  ^^thigSJ^^ 

Basin  of  the  Tralee  ship  canal,''  he  was  in  fact  a  native  of  Bayonne  The  fact  of  the 

in  the  empire  of  France,  where  he  resided  when  not  at  sea;  that  ^^^  foreien 

he  had  never  been  in  an  Irish  port  before,  and  was  likely  to  leave  domicile   is 

this  country  in.  a  short  time ;  that  he  had  no  property  of  any  kind 


within  the  jurisdiction,  and  that  unless  this  application  was  granted, 
the  defendant,  if  successful  in  the  action,  would  have  no  means  of 
obtaining  his  costs ;  the  defendant  also  swore  to  merits. 

The  affidavit  of  the  plaintiff,  in  answer,  stated  that  he  had  now 
c^-i^'  been  for  four  weeks  residing  within  the  jurisdiction,  on  board  his  said 

d^^  ship,  in  the  said  ship  canal;  that  he  had  been  advised  that  he  would 

be  a  necessary  witness  in  the  action,  which  he  fully  intended  to 
'm^f  bring  to  trial,  and  was  also  determined  to  tender  himself  for  exami- 

nation, and  that  he  was  unable  to  give  security  for  costs,  in  con- 
sequence of  the  loss  he  had  sustained  by  reason  of  the  refusal  of  the 
defendant  to  pay  him  the  amount  claimed  in  this  action. 

Leaky,  in  support  of  the  application,  contended  that  the  plaintiff's 
affidavit  was  insufficient,  because  it  did  not,  as  it  should  have  done, 
negative  his  having  a  domicile  abroad,  in  addition  to  stating  that  he 
was  now  in  this  country;  he  cited  O'iVetY/  v.  O'Neill  (a);  Drum- 
^  ^l  mond  V.  TUlinghisi  (5).     He  further  contended  that  the  plaintiff 

should  have  sworn  to  his  intention  to  remain  in  this  country  until 
judgment  had  been  obtained  in  the  action,  while  his  affidavit  merely 
^  indicated  an  intention  to  remain  until  verdict,  or  rather  until  trial. 


(a)  6  Law  Bee.,  N.  8.,  159. 
(6)  16  Q.  B.  740;  S.  C,  15  Jar.  864. 

^  *  Coram  PiNNsr  athkb,  B.  f  Ex  rekiione. 
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T.  T.  1858. 

Coiuol,  ChoKU 


•/.  C.  Neligany  contra* 

This  application  must  be  refused  \  the  cases  cited  do  not  wamm 
the  deduction  drawn,  that  a  plaintiff  must  negative  hia  having  t 
domicile  abroad*    The  fact  of  the  plaintiff  being  actnally  leaidflBt 
here  at  present  is  the  true  criterion  by  which  this  question  is  to  be 
settled :    Ciragno  y.  Hastan  (a).     In  England,  it  has  been  Isid 
down  as  a  general  rule,  that  security  for  costs  is  never  exacted 
where  the  plaintiff  is  about  to  go  abroad ;  but  that  it  is  necessuy 
that  he  should  have  actually  left  this  country.     That  role  was 
afterwards  acted  upon  In  an  Anonymous  ease  (6).     The  Court  d 
Exchequer  in  England  followed  the  rule  laid  down  by  these  cases, 
in  Dowling  v.  Harman  (c),  and  again,  in  a  very  recent  case,  Tawh 
bisco  v.  Paeifico  (jd),  where   it  was  in  fact  admitted   upon  the 
affidavits  that  the  plaintiff  had  a  domicile  at  Athens^  and  was  la 
this  country  merely  for  the  purpose  of  bringing  his  action.    The 
plaintiff  need  not  have  sworn  that  he  intended  to  remain  in  tiiis 
country  until  judgment;  such  a  statement  would  be  of  very  little 
avail,  for  he  might  change  his  intention  at  any  time  before  judg- 
ment.    See  judgment  of  Alderson,  B.,  in  TanMseo  ▼.  JPaeifieo[ey 

He  also  cited  Willis  v.  Oatlmtt  (fj. 


Pennefathbr,  B. 

I  cannot,  on  such  a  motion  as  this,  go  into  those  nice  distinctioiu 
of  what  a  plaintiff  intends  to  do.  I  think  the  cases  cited  in  opposi- 
tion to  this  application  establish  the  rule  to  be  observed.  I  masi 
refuse  the  motion. 


(a)  6  Taunt.  20.  (6)  8  Taimt.  737. 

(c)  6  M.  &  W.  181. 
(d)  7  Exch.  816;  8.  C,  21  L.  X,  Excfa.,  270. 
(e)  p.  610.  09  IT.  ft  J.  511. 
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1868. 
BOLTON,  Appellant;  Circuit  Case. 

THE  GUARDIANS  of  the  MALLOW  UNION,  Respondents*      "X?^ 

Civil-bill  by  th^  appellant,  for  work  and  labour,  and  for  eighteen  An  action  of 
months'  salary  as  Inspector  and  Registrar  of  Common  Lodging-  reareofaalarT 
houses,  pursuant  to  the  statutes,  &c> — Dismiss  by  the  Assistant-  to  be  paid  out 

Barrister,!  and  appeal  therefrom.  doci'^oT^lie 

against     the 
JS.  Sullivan  (with  him  Jellett),  for  the  appellant,  was  proceeding  Guardians    of 

to  argue  that  the  statutes  14  &  15  Ftc,  c.  28,  and  the  16  &  17  Fi'o.,  Union. 

c.  41,  pursuant  to  which  the  appellant  had  been  appointed,  extended      The  proper 

to  Ireland.  ^"^"^7  ^  ^J 

mandamus. 

R.  Longfield  (with  him  Exham  and  W,  M,  Johnson)  objected 
that  an  action  of  debt  did  not  lie  against  the  respondents,  and  that, 
as  the  appellant  claimed  to  be  paid  out  of  the  poor-rate,  his  remedy, 
if  any,  was  by  mandamus,  and  not  by  civil-bill.  He  cited  Bogg  v. 
Pearse  (a)  ;  Addison  v.  The  Mayor  of  Preston  {b). 

O'Bbien,  J. 

I  must  act  upon  the  authority  of  the  cases  which  have  been  cited, 
and  leave  the  appellant  to  his  remedy  by  mandamus. 

Dismiss  affirmed.. 

(a)  10  C.  B.  534  i  S.  C,  20  Law  Jour.,  C.  P.,  99. 
(6)  12  C.B.  106;  8.  C,  16  Jnr.  643;  21  Law  Jour.,  C.  P.»  146. 

*  Ccram  0*Bbibn,  J.  (Cork  Summer  Assizes  1858).       f  Berwick,  Seijeant. 


M.  T.  1 858. 
QueetCt  Bench, 

REGINA  V.  ROACH  and  wife.*  -  -    "^ 

Nov,  2. 


G.  O.  Mallet  moved  that  the  prisoners,  who  were 'in  gaol  upon  a  In  bail  mo- 
charge  of  manslaughter,  might  be  discharged  upon  giving  bail.  No-  mMt'either'be 

tice  of  the  motion  had  been  served  on  the  Crown ;  but  no  affidavit  an  afBdarit  of 

^        ,  .       ,     ,  -  ,  .,  serrioe  of  no- 

of  such  service  had  been  made,  nor  was  there  any  appearance  on  ^^  ^^^  ^^  ^^ 

the  part  of  the  Crown,  who,  it  was  stated,  did  not  intend  to  oppose  appearance  on 

the    part    of 
the  application.  the  Crown. 

Lefboy,  C.  J. 

In  such  motions  as  the  present,  there  must  either  be  an  affidavit 
of  the  service  of  the  notice,  or  some  one  must  appear  on  the  part  of 
the  Crown. 

*  Coram  Lbfrot,  C.  J.  and  Febbin,  J. 

b 
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M.  ^.  1858. 
Quern's  Bradk 

^TsT  M*ALISTER  V.  CALLAN  ♦ 

SSS**  \  *  ^'  O'Hagah  (with  him  A.  ffamill),  for  the  plaintiff,  appUed  for* 
Judge  *  omits,  certificate  for  costs,  under  section  97  of  the  Common  Law  Procedurt 
at^e  tri^  to  Amendment  Act  (Ireland)  1856,  although  the  verdict  was  only  for 
order  'to    en-  £5.  The  action,  which  was  one  for  injury  to  a  party  wall,  having 

tiff*t^TO?tlfM  ^°^®  ^^  ^^^  ^™^  **  *^®  Summer  Assizes  1857,  at  Dundalk,  and  i 
required  by  the  view  jury  having  been  empanelled,  upon  the  suggestion  of  the 
Procedure  Court,  the  case  was  referred  to  six  of  the  view  jurors.  Before, 
Amendment  however,  any  verdict  was  given,  the  Judge  and  the  Counsel  for  both 
91,  the  Court  P^^ics  had  proceeded  to  the  next  Assize  town.  A  verdict  was  sobse- 

will  supply  the  quently  found  for  the  plaintiff  for  £5.  The  officer  refused  to  tax  the 
omuBion.  ^         ^  ^ 

costs,  because  the  verdict  did  not  exceed  £5.    Both  parties  readed 

within  the  same  civil-bill  jurisdiction ;  but  a  question  of  title  being 
involved  in  the  case,  the  Assistant-Barrister  had  no  jurisdiction  to 
entertain  it.  It  thus  became  necessary  to  try  the  case  at  the  As- 
sizes; and  as  the  omission  to  obtain  the  Judge's  certificate,  as 
required  by  section  97,  was  the  result  of  a  mere  fatality,  over  which 
the  parties  had  no  control,  the  present  application  was  made  to  the 
Court  to  supply  that  omission. 

S.  Ferguson,  contra. 

The  following  order  was  made  by  the  Court : — 

Let  the  plaintiff  have  costs  in  said  action,  as  between  party 
and  party,  notwithstanding  the  finding  of  the  jury  was 
only  for  £5,  and  notwithstanding  the  143rd  section  of  the 
Common  Law  Procedure  Act  1853,  and  the  97th  section  of 
the  19  &  20  Vie.,  c  113,  the  defendant  not  to  lodge  any 
memorandum  of  error ;  and  let  each  party  abide  his  own 
costs  of  this  motion. 

*  Before  the  !Fu]l  Court. 


NoTS.^Where  tiie  Judge  who  tries  the  ease  ezeicisee  his  disoetion  in  »• 
fuoDg  to  oertify  for  costs,  the  Court  will  not  review  such  exerdse  of  discretunif 
unless  it  be  satisfied  that  the  Judge  has  acted  upon  an  erroneous  view  of  the  CkM 
or  law  of  the  case :  Duntton  t.  Paiaram  (4  Jur.,  N.  S.,  1024). 
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M.  T.  18«8. 
Qtaeen't  Bench 

MACNAMARA  v.  LYNCH.*  -   >^  ^  ^ 

Or.  O.  Mallbt  moyed,  under  section  162  of  the  Common  Law  Pro-  Asn^ees  of 
cedure  Act  (Ireland)  1858,  that  the  assignees  of  the  pteintiff,  who  ^^^^^^^  * 
had  become  an  insolvent  sinee  the  bringing  of  the  action,  should  elect,  either  to 
elect  either  to  discontinue,  or  to  continue  the  proceedings  and  give  ^^''^^n 
security  for  costs,  and  that  in  the  interim  the  proceedings  be  staved,   commenced 

O'Brien,  J.,  made  the  following  rule :—  J^  ^SneTt, 

Let  security  for  costs  bo  given  within  six  days  after  the  ser-  parsaant    to 
tt  %  »        t  1  •  ii>«^«  the    Commoii 

vice  of  this  order  upon  the  assignees  and  plaintiff  s  attorney ;  j^i^   Prooe- 

and  let  proceedings  be  stayed  in  the  interim,  pursuant  to  dm«  Act  1853, 
the  162nd  section  of  the  Common  Law  Procedure  Act  1 863.t 

*  Coram  O'Bbien,  J. 


t  NoTX. — A  similar  order  was  made  in  the  case  of  Titmey  y.  ThomtUt  Queen's 
Bench,  Michaelmas  Term  1857t  as  follows : — 

Corr,  for  the  defendant,  moved  that  further  proceedings  upon  the  writ  of  re- 
Tiyor  issned  in  this  cause  be  stayed  nntil  security  for  costs  be  given,  inasmneh  as 
after  the  obtaining  the  judgment  therein  mentioned,  and  before  the  issuing  of  the 
writ  of  reyiyor,  the  plaintiff  therein  mentioned  had  become  bankrupt.  It  appeared 
by  aflSdayit  that  both  the  official  and  trade  assignees  had  been  duly  appointed. 

Let  security  for  costs  be  giyen  in  this  case  within  six  days  after  service  of  this 
order  upon  the  plaintiff 's  attorney  and  upon  the  said  assignees,  pursuant  to  section 
162  of  the  Common  Law  Procedure  Act  1853,  and  let  the  proceedings  upon  the 
writ  of  reyiyor  be  stayed  in  the  interim. 


HUTTON  V.  NOLAN.*  Nov.U,  12, 

Bagot  applied  for  an  order  to  substitute  service  of  a  writ  of  sum-  Leoye  granted 
mons  and  plaint  in  ejectment  for  non-payment  of  rent,  under  the  J^ryiwof^iui 
Common  Law  Procedure  Act  1853,  section  34,  upon  the  ground  that  ejectment  for 
the  defendant  was  out  of  the  jurisdiction,  and  that  it  was  doubtful  of Imf'under 

whether  the  premises  in  question  could  be  treated  as  a  vacant  posses-  the    Oommon 
^  ^  *^         Law    Proce- 

dure   Act 
185S,  s.  34,  by  serying  the  undertenants  in  possession  of  the  premises,  the  fonner 
attorney  for  the  defendant,  the  superintendent  of  the   defendant's  studies  as  a 
student  of  diyinity,  and  by  posting  a  letter  addressed  to  the  defendant  at  his  last 
known  place  of  residence. 

*  Coram  Pbebik,  J. 
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M.  T.  1858.  sion,  under  section  197  of  the  same  Act,  the  undertenants  of  the  de- 

Queen  s    tnc     ^^^^^^^^  being  in  occupation  of  them. 

It  appeared  by  affidavit  that  the  defendant  Nolan  had  left  the 
country  more  than  a  year  since ;  that  the  undertenants  who  were 
in  occupation  of  the  premises  had  not  paid  rent,  nor  had  it  been  de- 
manded from  them,  on  Nolan's  part,  for  a  year  past ;  and  that,  in 
fact,  owing  to  the  depreciation  of  the  property,  the  head  rent,  which 
was  vested  in  the  plaintiff,  exceeded  the  rent  payable  to  Nolan,  who 
had,  therefore,  no  interest.  It  also  appeared  by  the  affidavit,  that  upon 
inquiry  having  been  made  at  the  Chapel-house,  in  Gardiner-street, 
Dublin  (the  defendant's  last  known  place  of  residence  in  Ireland),  the 
Rev.  J.  Lynch,  one  of  the  clergymen  resident  there,  stated  that 
Nolan  was  a  student  of  divinity  in  the  Roman  Catholic  Church,  and 
was  pursuing  his  studies  in  different  places  on  the  Continent,  and 
referred  the  plaintiff  to  Joseph  O'Meagher,  who  had  been  Nolan*s 
attorney.  On  inquiry  at  O'Meagher's,  a  letter  was  produced  from 
Nolan,  dated  more  than  a  year  since,  discontinuing  him  as  his  soli- 
citor. It  also  appeared  that  the  plaintiff  was  informed  at  O'Meagher's 
that  Nolan  now  had  no  property  in  Ireland. 

Pekrin,  J. 
Nov.  13.  Service  of  this  ejectment  may  be  substituted,  by  serving  copies  of 

the  ejectment  and  of  this  order  upon  the  tenants  in  possession  of  the 
premises  mentioned  in  the  writ,  and  upon  Joseph  O'Meagher,  for- 
merly the  attorney  for  the  defendant,  and  upon  the  Rev.  John 
Lynch,  and  also  by  sending  a  letter,  containing  similar  copies, 
through  the  post,  and  addressed  to  the  defendant,  wherever  he  maj 
be  ascertained  to  be  now,  or  to  have  last  resided. 


Nov.  15. 


To    a     count 
by    the     as- 
signees of   a 
bankrupt,    for 
money  bad,  a 
traverse  and  a 
plea   of    pay- 
ment   under 
8.  328  of  the 
Irish   Bank- 
rapt  and    In- 
solvent   Act 
1857.    allow- 
ed ;  but  a  plea 


ASSIGNEES  OF  MURPHY  v.  CUFFE.* 

Action  by  the  assignees  of  a  bankrupt.  The  summons  and  pl&int 
contained  four  counts ;  first,  for  money  had  and  received  to  the 
use  of  the  bankrupt  before  his  bankruptcy ;  secondly,  for  money 
had  and  received  to  the  use  of  the  plaintiffs  as  assignees  of  the 
bankrupt ;  thirdly,  for  the  conversion  of  certain  bank-notes,  the 
property  of  the  bankrupt  before  his  bankruptcy ;  fourthly,  for  the 
conversion  of  certain  bank-notes,  the  property  of  the  plaintiffs,  ^ 
assignees  of  the  bankrupt. 

of  set-off,  under  s.  251,  refused. 

*  Coram  Cbahpton,  J. 


J 
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•Z.  Keman  applied  for  liberty  to  plead  to  the  second  count,  M.  T.  1858. 
first,  a  traverse ;  secondly,  payment  to  the  defendant  by  the  bank-  W«««»»__«*f 
rupt,  without  notice  of  the  act  of  bankruptcy  before  the  filing  of 
the  petition  in  bankruptcy,  under  section  328  of  the  Irish  Bankrupt 
and  Insolvent  Act  1857.  To  the  third  count;  first,  a  traverse  of 
the  conversion ;  secondly,  delivery  of  the  bank-notes  to  the  de- 
fendant, without  notice  of  the  act  of  bankruptcy  before  the  filing 
of  the  petition  in  bankruptcy,  and  that  the  retention  of  the  bank- 
notes is  the  conversion  complained  of.  To  the  fourth  count,  the 
same  pleas  as  to  the  third  count.  He  also  applied  for  liberty  to 
plead  a  set-off,  under  section  251  of  the  Bankrupt  Act. 


Cbampton,  J. 

You  may  take  the  two  pleas  you  wish  to  plead  to  the  second, 
third  and  fourth  counts  of  the  summons  and  plaint ;  but  I  cannot 
allow  you  the  plea  of  set-off,  because  section  251  of  the  Bankrupt 
Act  only  applies  to  the  administration  of  the  bankrupt's  property  by 
the  Bankrupt  Court,  and  not  to  a  Common  Law  right  to  be  estab- 
lished in  a  Court  of  Law. 


HARRIS  «.  NIPE. 

A.  Lane  applied  for  an  order  to  substitute  service  of  a  writ  of  re- 
vivor, under  the  Common  Law  Procedure  Act  1853,  s.  34,  upon 
the  ground  that  it  had  been  found  impossible  to  effect  service  upon 
one  of  the  defendants. 

It  appeared  by  the  affidavit,  that  the  judgment,  which  it  was 
sought  to  revive,  had  been  recovered  against  Thomas  Nipe,  John 
Nipe  and  Archibald  Nipe,  in  the  Court  of  Queen's  Bench,  in  Trinity 
Term  1851,  by  Robert  Harris,  since  deceased.  That  John  Nipe  and 
Archibald  Nipe  had  been  duly  served ;  but  that  Thomas  Nipe,  the 
defendant  who  had  not  been  served,  had  emigrated  to  America 
more  than  seven  years  since,  and  was  believed  to  be  still  in  America. 

It  also  appeared  that  Thomas  Nipe  had  formerly  possessed  a  farm 
in  Antrim,  which,  upon  the  occasion  of  his  emigrating,  he  had  made 
over  to  his  brother  John  Nipe  ;  but  it  did  not  appear  that  Thomas 

grated  to  America  shortly  after  the  recoTery  of  the 


Nov.  8,  9,  17. 

Leave  granted 
to    substitute 
service,  under 
the    Common 
Law    Proce- 
dure Act  1853, 
8.    34,    of  a 
writ  of  revivor 
of  a  judgment 
obtained 
against    three 
oonusoiB,  two 
of  whom  had 
been    duly 
served,    it 
being   found 
practically  im- 
possible   to 
serve  the  third 
conusor,  whose 
residence   waa 
not  known,  he 
having    emi- 
judgment. 
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M*  T.  1858.  Nipe  now  had  any  propertji  or  agents  or  representatife  Id  Ireland, 
Tl^Lf__     or  that  he  had  removed  to  avoid  service. 

• 
Pehbiv,  J^*  referred  to  KUehin  v.  Wil$(m{a\  and  vefiued  to 
grant  the  appUcation. 

Nqo.  17.  ^*  Lan€  now  renewed  the  motion. 

CbamttoNi  J.»t  made  the  following  order : — 

Let  the  service  of  the  writ  of  revivor  in  this  cause  upon  the 
defendant  Thomas  Nipe  be  snbstitnted,  bj  delivering  a 
true  cop7  thereof,  together  with  a  true  copy  of  this  order, 
for  said  Thomas  Nipe,  unto,  and  by  leaving  same  with,  his 
co-defendant  John  Nipe. 

(a)  4  Jnr.,  N.  8.,  589 ;  8.  C,  27  Law  Jour.,  C.  P.,  258. 


REYNOLDS  and  MATHEWS  v.  BLOOMFIELD.* 


iVb9.4. 


Upon  a  motion  Motion  for  a  conditional  order  for  an  attachment  against  the  plain- 

mLt^ain^!rt'  **^*  *"*  ^^^  action,  who  were  out  of  the  jurisdiction,  for  contempt  of 

the  plaintiffii,  Ck>urt  in  not  answering  the  defendant's  interrogatories  pursuant  to 

oftiiejiuiidie-  ^^  order  of  the  Court,  upon  the  ground  that  the  answers  were 

tion,  for  not  evasive  and  insufficient ;  and  also  that  the  plaintiffs  should  be 

aoswering  in*  Stayed  from  proceeding  with  their  action  until  they  had  fully  an- 

teixogatoriM,    g^ered  the  several  interrogatories  which  had  been  exhibited  to  them. 

it  was  ordered 

that  fnrther  This  was  an  action  upon  a  bill  of  exchange  for  £150,  drawn  by 

Se^Sftlii^  ^^^   ^'  Bloomfield   upon   and  accepted    by  the  defendant,   and 

a.  fortnight  indorsed  to  De  Moors  &  Co.,  and  by  them  indorsed  to  the  plaintiffs 

stayed^  ^^e  ^^^  value,  and  before  it  had  arrived  at  maturity.     The  defendant, 

meantime.  without  traversing  these  facts,  amongst  other  defences,  pleaded  that 

Where  a  par* 
ty  ifl  intenogated  as  to  hiB  knowledge,  information,  and  belief,  an  answer  as  to  know- 
ledge and  infoimation,  but  not  as  to  belief,  is  not  sufficient. 

A  general  answer  to  a  partlcnlar  interrogatory  is  not  soffldent. 

Upon  such  a  motion*  it  is  not  open  to  the  partj  against  whom  the  attaduaent  is 
sought  to  fall  back  upon  the  immateriality  of  the  interrogatories,  unless  it  appears 
npon  the  face  of  them  that  Uiej  have  been  framed  for  the  purpose  of  delay,  and  are 
not  connected  with  the  subject-matter  of  the  action. 

The  proper  course,  if  interrogatories  are  immaterial  or  otherwise  objectionable,  is 
to  mare  to  strike  them  oat« 

*  Before  the  Fall  Court 
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tbe  acceptance  was  an  «5eonimod8tton  acceptance,  of  whkli  De  Moors  M.  T.  1858. 
and  Co.  bad  notice ;  that  De  Moon  db  Co.  bold  tbe  bill  until  it  ^^***»  ^*^* 
became  due,  when  tbe  amount  thereof  was  paid  to  them  by  the 
drawer ;  and  that,  after  maturity  and  payment,  it  was  indorsed  by 
De  Moors  &  Co.  to  tbe  plaintiffs. 

By  leave  of  Fennefather,  B.  (obtained  without  notice  lo  tbe  plain- 
tiffs), tbe  defendant,  with  a  copy  of  tbe  defence,  ddivered  to  the  plain- 
iXfh  ten  interrogatories,  pursuant  to  the  Common  Law  Ftocedure 
Amendment  Act  1856,  s.  56,  of  whicb  the  7th  &  8tb  were  as  follows: 
Seventh  interrogatory. — "  Was  not  a  receipt  of  tbe  wife  of  the  said 
*'  John  0.  Bloemfield  for  a  sum  of  £200,  or  any  and  what  sum,  as 
*<  for  or  on  account  of  an  annuity,  forwarded  to  and  received  by  you, 
**or  either  and  whioh  of  you,  by  or  from  tbe  said  De  Moors  &  Co^ 
"or  by  or  from  any  other  and  what  person,  at  any,  and,  if  so,  what 
'<  period  between  the  24Ui  of  July  1853  and  the  4th  of  November 
*'  1853,  or  at  any  other  and  what  time,  and  whether  or  not  for  col- 
*'  lection  or  how  otherwise  ?  was  not  the  amount  specified  in  such 
"receipt,  or  any  and  what  part  thereof,  paid  to  you  at  any  time,  and 
•*wheB,  hj  whom  and  how,  and  whether  or  not  by  any  and  what 
"  remittance,  and  how  made  by  or  from  the  Branch  Bank  at  Ennis- 
**killen  of  the  Ulster  Banking  Company,  or  any  and  what  Banking 
*^  Company,  or  person  or  persons  ? — ^Declare  the  truth  as  to  tbe  mat- 
*'  ters  inquired  after  by  this  interrogatory,  to  the  best  of  yonr  respec- 
"  tive  knowledge,  hearsay,  information,  and  belief.** 

Eighth  interrogatory. — "  Was  not  the  said  receipt  given  to  or 
*^  deposited  with  the  said  De  Moors  &  Co.  upon  the  occasion  of  the 
*' passing  of  tbe  said  bill  to  said  firm,  and  whether  or  not,  to  provide 
'*  for  the  payment  thereof,  and  did  not  the  defendant  accept  said  bill 
"on  the  terms  and  condition  that  sach  receipt  for  said  sum  of  £200 
■*  being  a  half-year's  umuity  payable  to  Ifae  wife  of  tbe  said  John 
*'  C.  Bloomfidd,  i^uld  be  so  deposited  with  the  said  De  Moors  and 
'<  Co.,  in  Older  to  meet  and  provide  a  fund  for  payment  of  said  bill, 
"  or  bow  otherwise  ? — Declare  die  truth,  as  to  tbe  matters  inquired 
"  after  by  this  interrogatory,  to  the  best  of  your  i^pective  know- 
"  ledge,  hearsay,  information,  and  belief." 

These  interrogatmes  were  answered  as  follows  by  one  of  the 
plaintiffs: — "This  deponent,  James  Mathews,  in  answer  to  the 
"seventh  interrogatory,  saitfa,  that  the  sum  of  £199.  lis.  Od.  was 
^paid  to  deponent  and  his  said  partner,  on  or  about  the  8rd  day  of 
"NoTember  1858,  by  a  remittance  of  the  Ulster  Banking  Company 
"  tbiongh  their  branch  office  at  Enniskillen ;  but  this  deponent  can- 
"  not  say  whether,  but  befieves  the  same  was  made  for  or  on  account 
"  of  an  annuity  payable  to  the  wife  of  the  said  John  C.  Bloomfield ; 
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M.  T.  1858.  ''and  deponent  saith  that,  to  the  best  of  his  remembrance,  infor- 
^^en  s  Bench  <«  nmjjQjj^  jjn^j  belief,  a  receipt  of  the  wife  of  said  John  C.  Bloomfield 
'*  for  £200,  on  account  of  the  said  annuity,  was  not  forwarded  to  and 
"  received  by  deponent  and  his  said  partner  by  and  from  the  said 
*' John  C.  Bloomfield,  between  the  24th  of  July  1853  and  the  4th 
"of  November  1853." 

"  This  deponent,  James  Mathews,  saith,  in  answer  to  the  eighth 
''  interrogatory,  he  does  not  know  whether,  nor  does  he  believe  that, 
"  said  receipt  was  given  or  deposited  to  or  with  the  said  De  Moors 
"  and  Co.,  upon  the  occasion  of  passing  the  said  bill  to  the  said  firm, 
"or  whether  or  not  to  provide  for  payment  thereof;  and  deponent 
"  does  not  know  whether  the  defendant  accepted  the  said  bill  on  the 
"  terms  and  conditions  that  such  receipt  for  said  sum  of  £200,  being 
"half  a  year's  annuity  payable  to  the  wife  of  the  said  John  C. 
t*  Bloomfield,  should  be  so  deposited  with  the  said  De  Moors  &  Co^, 
"  in  order  to  meet  and  provide  a  fund  for  payment  of  said  bill,  or 
"  how  otherwise." 

The  other  plaintiff  (Reynolds)  made  no  specific  answer  to  eight 
of  the  ten  interrogatories,  but  answered  generally  that  he  "  withdrew 
"  in  the  month  of  July  1853  from  taking,  and  hath  not  since  taken, 
"  any  active  part  in  the  said  firm  of,  <&c. ;  and  he  is,  therefore,  nn- 
"  able  to  make  answers  to  any  of  the  matters  contained  in,  referred 
i'  to  or  inquired  after"  in  eight  of  the  interrogatories,  comprising  the 
seventh  and  eighth. 


JM^19. 


Noo.  4. 


W.  Smith  now  moved ;  but,  upon  the  application  of  Counsel  for 
the  plaintiffs,  the  motion  was  directed  to  stand  until  the  first  day  of 
Michaelmas  Term. 


W.  Smith  now  moved  on  behalf  of  the  defendant.  These  answers 
are  wholly  insuf&cient  and  evasive.  The  interrogatories  require  the 
plaintiffs  to  answer  as  to  knowledge,  hearsay,  information,  and  belief; 
and  Mathews  has  not  answered  the  eighth  interrogatory  as  to  belie£ 
Further,  being  interrogated  as  to  the  obtaining  of  the  receipt  for  the 
annuity  from  De  Moors  &  Co.,  he  answers  that,  according  to  his 
remembrance,  it  was  not  received  from  John  C.  Bloomfield,  which 
is  palpably  evasive.  Further,  when  an  interrogatory  contains  both, 
general  and  particular  inquiries,  the  particular  inquiries  must  be 
particularly  answered ;  the  general  answer,  therefore,  of  the  defendant 
Reynolds  is  also  insufiicient  and  evasive :  The  Duke  of  Bnauwiek 
V.  The  Duke  of  Cambridge  (a) ;  Neate  v.  Ihe  Duke  of  Maribo^ 
rough  (Jb) ;   Amhurst  v.  King  (c) ;  1  Dan,  Chan,  Prac^  2nd  ed^ 


(a)  12  Beay.  281. 


(6)  2  Y.  &  C,  Sz.,  3. 


(0  2  S.  &  S.  183. 
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FT.  Smith  was  not  called  upon  to  reply. 


liEFBOTy  C.  J. 

The  question  is,  whether  the  answers  to  these  interrogatories  are 
sufficient,  or  purely  evasive?  We  cannot  now  inquire  into  the 
materiality  of  the  interrogatories,  unless  it  clearly  appears  upon  the 
face  of  them  that  they  have  been  framed  for  the  purpose  of  delay,  and 
have  nothing  to  do  with  the  object  of  the  suit.  Nothing  of  that  kind 
appears  in  this  case ;  and  I  should  say  generally,  that  an  objection  to 
interrogatories  should  be  made  by  a  substantive  motion,  and  that  upon 
a  motion  like  the  present,  in  which  the  question  is,  have  the  interroga- 
tories been  answered,  a  party  cannot  £eJ1  back  upon  the  materiality  of 
the  interrogatories  themselves.  We  are  of  opinion  that  the  plaintiffs 
in  this  case  have  not  answered,  but  on  the  contrary  have  left  un- 
answered, those  questions  which  are  most  necessary  to  elicit  the 
truth.  It  has  been  said  that  this  application  is  framed  merely  to  gain 
time ;  but  the  answer  to  that  objection  is,  that  the  plaintifis,  who  say 
so,  themselves  consented  to  the  postponement,  and  requested  that 


pp.  689,  691,  692.    An  attachment  cannot  reach  the  parties;  but  M.  T.  1858. 
the  Court  can  stay  the  action  until  sufficient  answers  are  put  in.      Qu«^'^  Bench 

(?.  FUzgihbon  and  P.  WhUe^  contra. 

This  power  to  file  interrogatories,  which  is  given  by  the  Common 
Law  Procedure  Act,  if  not  carefully  exercised  by  the  Courts,  may 
be  abused  by  parties  who  want,  not  discovery,  but  delay.  Mathews 
is  the  only  plaintiff  who  knows  anything  concerning  the  matteis 
comprised  in  the  interrogatories,  and  he  answers  particularly.  The 
defence  does  not  traverse  the  averments  in  the  plaint,  that  the 
plaintiffs  are  indorsees  for  value  before  the  bill  became  due,  and 
without  notice  of  the  alleged  agreement  with  the  acceptor;  and, 
since  the  plaintifik  are  not  affected  by  the  alleged  collateral  arrange- 
ment, their  belief  of  the  matter  is  immaterial ;  besides,  Mathews 
answers  that  he  neither  knew  nor  believi»d  it.  Further,  these  inter- 
rogatories do  not  specify  the  period  at  which  the  knowledge  and 
belief  is  sought  to  be  ascertained.  In  fact,  substantial  answers  have 
been  given  to  the  material  questions ;  and  the  object  of  immaterial 
interrogatories  can  only  be  to  embarrass  and  delay  the  plaintiffs. 
According  to  the  English  practice,  immaterial  interrogatories  cannot 
be  filed,  because  a  motion  for  leave  to  exhibit  interrogatories  must 
be  upon  notice  to  the  opposite  party ;  otherwise,  a  conditional  ordfer 
only  is  granted  in  the  first  instance,  which  may  be  opposed  on 
motion  to  make  it  absolute. 
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M.  T.  1858.  tbe  motion  fthonld  stand  over.  They  did  not  ask  for  additional  time 
ipteffi  a  Bench  ^  ung^er,  because  they  had  it  in  their  own  power  to  have  answered 
at  once,  and  thus  to  have  prevented  this  motion  from  being  used  as 
an  instrument  for  delay :  besides,  it  was  so  short  a  matter,  that  tbey 
might  have  put  in  their  answers  in  sufficient  time  to  have  had  a  trial 
at  the  ensuing  After-sittings.  If  we  were  to  act  upon  specalatioii, 
we  should  necessarily  be  led  to  the  supposition,  from  the  resiBt- 
ance  which  has  been  offered  to  answering  these  interrogatories^ 
that  the  plaintifis  do  not  desire  to  give  information  which  may 
be  prejudicial  to  their  interests.  Under  these  cireamstaDoea, 
although  we  shall  not  proceed  to  grant  an  attachment,  we 
shall  nevertheless  give  the  defendant  the  same  benefit  whicfa  he 
would  have  had  if  his  motion  for  attachment  had  been  granted,  by 
ordering  the  plaintiffs  to  put  in  further  answers,  and  by  staying  the 
proceedings  in  the  action  in*the  meantime. 


CllAMTTOll,  J. 

This  is  a  new  practice  in  this  Court,  and  the  course  here  is  not  in 
accordance  with  the  practice  of  the  Court  of  Chancery.  The  defend- 
ant has  taken  the  only  course  open  to  him  under  the  statute,  by 
moving  for  this  attachment.  No  reply  has  been  givm  to  the 
defendant's  complaint,  for  it  is  manifest  that  these  answers  are  in- 
sufficient. The  argument  put  forward  on  behalf  of  the  plaintiffs  is, 
that  the  answers  are  substantially  sufficient;  but  that  is  not  an 
argument  which  can  prevail,  when  the  question  is,  whether  the 
interrogatories  have  been  answered  or  not  ?  It  is  too  late  now  for 
the  plaintiffs  to  say  that  the  interrogatories  have  not  been  answered 
because  they  are  immaterial ;  the  plain  course  in  such  a  case  u  to 
make  a  motion  to  strike  out  the  immaterial  interrogatories,  or  such 
part  of  them  as  may  be  deemed  to  be  immaterial. 

Pebbin  and  OBbien,  JJ.,  concurred. 

The  following  order  was  made : — 

Let  the  plaintiffs,  within  one  fortnight,  further  and  more  and 
sufficienUy  answer  the  interrogatories ;  the  action  to  be 
stayed  in  the  interim,  and  the  plaintiffs  to  pay  the  costs  of 
the  motion. 


Abv.  22.  Notb. — ^The  Conrt  now  extended  the  time  for  the  farther  answenng  of  the 

intenogatories,  by  the  plaintiff  Beynolds,  to  six  weeks,  it  appearing  that  he  was 
absent  in  a  distant  part  of  the  Continent.  Costs  of  the  motion  to  be  costs  in  ihe 
canse. 
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M.  T.  1868. 

V— V ' 

BARNETT  v.  HERON.* 

Abv.  18. 


The  plaintiff  obtained  a  verdict  in  4m  action  againat  the  defendant  for  Where  a  party, 

£54.  6s.     The  plaintiff's  attorney,  without  having  taxed  the  costs,  tiaed  his  cow^ 

marked  judgment  only  for  the  amount  of  the  verdict,  and  issued  a  issues    execu- 

writ  o{  fieri  facias,  directed  to  the  Sheriff,  who  thereunder  levied  the  judgment 

sum  of  £22.  lis.  9d.     The  balance  due  to  plaintiff  for  principal  and  maSted    only 

for  the  amonnt 
interest  on  foot  of  the  judgment,  and  also  the  costs  of  registering  the  found  for  him 

said  judgment  as  a  mortgage,  as  ascertained  by  an  account  furnished  ^  v^ct,  he 

by  the  plaintiff's  attorney,  were  subsequently  paid  by  the  defendant,  his   cudm    to 

The  plaintiff's  costs  of  the  action  having  been  taxed  at  a  sum  of  Jj®  g^^  "** 

£34.  9s.  9d.,  upon  the  defendant  tendering  to  the  plaintiff  a  satis-  npon  being  98^ 

faction   piece  for  his  execution,  pursuant  to  the  provisions  of  the  amount  of  the 

Common  Law  Procedure  Act  (Ireland),  1853,  s.  143,  he  refused  to  ^P^??*  ^ 

execute  the  same,  until  the  amount  so  taxed  for  the  costs  of  the  ^^   order   a 

action  was  paid.  memorandmn 

^  of  saosfiiction 

to  be  entered, 

A.  Close,  upon  the  4th  of  November  last,  having  obtained  a  condi-  ^^^^^^^wr 

tional  order  that  a  memorandum  of  satisfaction  of  the  said  judgment  Procedure  Act 

be  entered  upon  the  record,  under  s.  144  of    the  Common  Law         ' 

Procedure  Act  (Lreland),  1853,  although  the  said  costs  were  not 

paid — 

Harrison  now  showed  cause. 

A.  Chsey  contra. 

The  plaintiff,  by  entering  up  judgment  only  for  the  amount  found 
for  him  by  the  verdict,  must  be  taken  thereby  to  have  waived  all 
claim  to  the  costs  of  obtaming  such  judgment.  Smith  v.  Dickin- 
son (a)  shows  that  a  party  cannot  have  two  executions,  one  for 
the  amount  found  by  the  verdict,  and  another  for  his  taxed  costs. 

Crahfton,  J. 

The  question  in  this  case  is,  whether  the  Court,  in  the  exercise  of 
its  discretion,  will  order  satisfaction  of  the  judgment  to  be  entered, 
it  appearing  that  a  sum  still  remains  due  for  costs  ?  The  account, 
however,  with  which  the  defendant  has  been  furnished,  coming,  as 
it  does,  firom  the  plaintiff's  attorney,  appears  to  me  to  be  decisive  as 


/  (a)  5  Q.  B.  602. 

*  Coram  Cbampton,  J. 
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M.  T.  1868.  to  the  amount  due  on  foot  of  the  judgment  having  been  satisfied, 
mieew  J    enc    ^^^  j  ^^^^  therefore  make  the  conditional  order  absolate,  with 

BASHSTT      costs.* 
V. 

HERON.  •  Upon  the  point  as  to  the  waiver  of  the  costs,  see  MuaiUr  t.  Dfukj 

(4  Taunt.  289) ;  SomennUe  t.  White  (5  East  145). 


iV(w.  20. 


LeaTe  granted 
tohaTe  a  case 
tried  by  a  spe- 
cial jury, 
although    the 
plaintiff     had 
omitted,  within 
the  prescribed 
time,  to   giye 
the   defendant 
notioe  of   his 
intention  to 
faaye  the  case 
so  tried. 


COOPER  V.  OWEN  * 

Dix  applied,  under  sec.  113  of  the  Common  Law  Procedure  Act, 
1863,  for  leave  to  have  this  case  tried  at  the  ensuing  After-sittiDgS) 
by  a  special  jury,  although  the  plaintiff  had  omitted  to  serve  the 
defendant  with  notice  of  his  intention  to  have  the  case  so  triedi,  it 
the  same  time  that  he  had  served  notice  of  triaL  Notioe  had,  how- 
ever, been  given  in  due  time  to  the  Sheriff,  bj  whom  no  objedioa 
had  been  made,  and  who,  upon  his  fees  having  been  paid,  had 
furnished  the  plaintiff  with  a  copy  of  the  special  paneL 

Application  granted. 


*  Coram  LsmoT,  C.  J.,  PxBaiN  and  O'Bbibn,  JJT. 
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M.T.I  858. 

Quetn'9  Bench 


SMITH  V.  ADAMS.* 


ADAMS  V.  SMITH.  ^^^  jg 


This  was  an  action  to  recover  a  balance  due  for  the  freight  of  a  cargo  I»  ^ .  ««tion 

for  freight,  hy 
of  com  brought  from  Varna  to  Dublin.  The  summons  and  plaint  was  a,  and  a  crow- 
issued  on  the  25th  of  October  1858,  against  Adams,  the  defendant,  ^^^^  W^' 
who  was  the  indorsee  of  the  bill  of  lading;  and,  on  the  1 1th  of  Novem-  to  the  cargo  by 
ber  1858,  Smith,  the  plaintiff,  marked  judgment  for  £298. 149.  2d.  It  qo^^'I^;,^ 
[  appeared  bj  the  affidavit,  that  Adams  had  brought  a  cross-action  in  this  to  stay  the  for- 

I  Court  against  Smith,  for  £600,*for  damage  sustained  by  the  corn  du-  ^^  jadgmenti 

ring  the  voyage.  That  on  the  6th  of  November  an  order  was  obtained  on  the   terms 

of  lodging  tho 
to  sobstitQle  service  of  the  plaint  in  the  cross-action  on  Smith,  who  amount  of 

I  was  resident  in  England,  and  that  on  the  1 0th  of  November,  a  notice  ^m^ht  in 

'  *  Court,  to  abide 

was  served  upon  the  attorney  for  Smith,  offering  to  pay  the  amount  theresultofthe 

of  the  freight  into  Court,  to  abide  the  result  of  the  cross-action ;  this  T*""hA^^^ 
offer  was  refused,  and  judgment  was  marked  on  the  1 1th  November,  resident  in 
It  also  appeared  by  the  affidavit,  that  Smith  had  no  property  in  hi^nopro^ 
Ireland,  and  circumstances  were  set  forth  tending  to  show  that  there  perty  in  this 
might  be  difficulty  in  realising  any  damages  recovered  against  him  ^^^^' 
in  the  cross-action. 

•/.  E.  Walik  (with  him  J,  F.  Toumsend)  moved  that  the  pro-  * 
ceedings  in  the  original  action  might  be  stayed  cmtil  the  cross-action 
had  been  tried,  upon  the  terms  of  Adams,  the  defendant  in  the 
original  action,  bringing  into  Court  the  amount  which  was  claimed 
in  that  action  for  freight.  He  cited  Aposiolu  v.  White  (a),  in  which 
case  the  Court  of  Common  Fleas  had  stayed  proceedings  in  an 
action  for  freight^  upon  terms  similar  to  those  now  offered,  until  the 
trial  of  a  erofls-action  then  pending  in  the  Court  of  Exchequer,  for 
injury  to  a  cargo. 

Gibbon^  contra,  distinguished  the  case  of  Aposiolu  v.  White,  upon 
the  ground  that  the  motion  had  been  made  in  that  case  before 
judgment  was  marked,  and  that  the  plaintiff,  Apostolu,  was  a  Greek, 
against  whom  any  proceedings  to  enforce  a  judgment  would  be 
necessarily  fruitless ;  while,  in  the  present  case,  if  a  judgment  were 

(a)  PoBt,  p.  xxii. 
*  Before  the  Full  Court. 


XXII 


Appendix. 


M.  T.  1S58.  reooTered  against  the  defendant^  in  the  croBs-action,  it  might  he  sued 

Queen  §  Bench  •     n     t     ji 

upon  in  England. 


SMITH 

V, 
ADAMi. 


Per  Curiam. 

Judgment  has  been  actnallj  marked,  and  we  cannot  deprive  the 
plaintiff  of  his  right  to  enforce  it 

Motion  refused  ¥rith  costs. 


AP08T0LU  ».  WHITE. 


E.  T.  1666. 
AprU  18. 


(Common  /%u.) 


niide  Wora'^*'  ^*  ^*  ^^^  (^^  ^°^  Harrii)^  on  behalf  of  the  defendant,  moted  that  the 
JttdrmMt,  where  prooeedingi  in  this  action  should  be  stayed  until  after  the  trial  of  the  ime 
oi^minf  the  1^^  *  canae  then  pending  in  the  Exchequer,  wherein  the  defendant  in  the  pretest 
'^'efrner^  *      action  was  plaintiff,  and  the  plaintiff  in  the  present  action  was  deliendant,  on  the 

terms  of  the  defendant  bringing  into  Court  the  amount  of  the  plaintiff's  claim, 

to  abide  the  order  of  the  Court. 


foreigner. 


Per  Curiam, 
Let  the  defgndant  in  this  action  forthwith  giye  a  consent  for  judgment 
for  £354.  Os.  9d.,  and  also,  on  or  before  the  2nd  day  of  Kay 
next,  bring  in  and  lodge  in  Court,  to  the  credit  of  this  cause,  the 
said  sum  of  £354.  Os.  9d. ;  and  that  a  stay  be  put  on  the  pajiog 
out  of  said  sum,  until  the  result  of  the  trial  in  the  Exchequer,  of 
the  cause  of  White  t.  Apoetolu ;  the  defendant  in  this  cause  hereby 
undertaking  to  sign  a  consent  to  change  the  Tenue  in  said  Ezdieqiner 
cause  from  Waterford  to  Dublin,  and  to  go  to  trial  at  the  Sitting 
after  Trinity  Term ;  and  that,  if  there  be  a  verdict  for  the  defendant 
in  the  said  Exchequer  cause,  or  if  the  plaintiff  therein  shall  mala 
de&ult  in  not  going  to  trial,  the  plaintiff  in  the  cause  shall  be  at 
liberty  to  draw  the  said  sum  of  £354.  Os.  9d.,  without  fiirther  order; 
but  if  there  be  a  Teidict  in  the  said  Exchequer  cause  for  plaiii> 
tiff,  then  he  shall  be  at  liberty  to  make  such  application  as  be 
may  be  adrised,  against  said  sum  brought  into  this  Court  in  this 
cause. 
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M.  T.  1858. 
Queen*  t  Bench 


HENRY  HABGOOD  and  CATHERINE  HABGOOD  his  Wife 

V. 

The  Rev.  CHARLES  PAUL,  Clerk.* 


Nov.  22. 


The  plaint  oomplained,  in  the  first  count,  that  the  plaintiffs  were  ^    pbunt,  in 

domestic  servants,  natives  of  and  ordinarily  resident  in  England,  and  ^^o  counts,  re. 

that  the  defendant,  on  the  23rd  of  March  1858,  in  London,  engaged  le^  that  on 

the  plaintiffs  to  become  his  servants,  and  to  proceed  to  his  residence  ^^    different 
*  .     -r    ,      ,      .  .  ,    ,  ,  occaaions    the 

at  Fortumna  in  Ireland,  at  certain  wages ;  and  also  upon  the  terms  defendant 

that  in  case  the  defendant  should  dismiss  them  from  his  said  service,  ^^thepUin- 

'  tins  in  London, 

that  he  would  furnish  the  plaintiffs  with  the  money  necessary  for  to  serve  him  as 
their  travelling  charges  to  London.  The  plaintiffs  then  averred  h?™^J^enS^ 
that  they  entered  into  the  service  of  the  defendant,  and  were  in  Ireland,  and 
brought  by  him  from  London  to  Fortumna,  and  continued  in  the  hedismissed 
said  service  until  the  10th  of  August  then  last,  when  the  defendant  ^hem  he  would 
dismissed  them  from  his  service,  and  did  not  procure  the  plaintiffs,  i^th  ^yelling 

or  either  of  them,  to  be  conveyed  to  London,  or  furnish  them  with  expenses  back 

^  .  to    London; 

funds  for  travelling  expenses,  though  required  so  to  do.  and    having 

In  the  second  count  the  plaint  complained  that  the  defendant,  ^^^"^^  P®^~ 

upon  another  and  different  occasion,  employed  the  plaintiffs  to  serve  the  contract  by 

him  in  the  same  manner  and  place  and  upon  the  same  terms  as  l^    pUin^    * 

stated  in  the  first  count,  and  dismissed  them,  and  did  not  provide  assigned  as 

them,  or  either  of  them,  with  the  means  of  returning  to  London,  defendant  dis- 

according  to  said  agreement,  but,  on  the  contrary,  requested  that  °}H*®?    ***® 

they  would  proceed  to  Dublin,  and  endeavour  to  procure  employ-  refused  to  snp- 

ment  there,  and,  for  the  purpose  of  travelling  expenses  thither,  fur-  P^J  them  with 

nished  the  plaintiffs  with  the  sum  of  ten  shillings;  and  that,  in  expenses.  The 

accordance  with  said  request,  plaintiff  and  his  said  wife  came  to  fharThe^Two 

Dublin,  and  endeavoured  to  procure  employment  there,  but  failed  causes  of  action 

so  to  do  ;  and  that  the  plaintiffs  gave  defendant  notice  of  the  same,  uie^same.  ^d 

and  requested  defendant  either  to  have  them  conveyed  to  London,  ^^^^   the    de- 

in  pursuance  of  said  agreement,  or  to  furnish  them  with  the  necessary  contract   with 

travelling  charges  for  proceeding  thither,  but  defendant  neglected  *«®^°*'?"* 

and  refused  to  comply  with  said  request,  &c.  engaged  them 

Defence— That  the  alleged  causes    of  action  in  the  first  and  ?^  *^®  ?^P"" 

°  terms  that,   if 

he   shonld    be 

obliged  to  dismiss  them  for  misconduct,  he  should  not  furnish  them  with  travelling 

expenses ;  and  averred  a  dismissal  for  drunkenness,  wherefore  the  defendant  refused 

to  furnish  the  plaintiflb  with  such  travelUng  expenses. — Held,  a  Kood  defence 

within  the  spirit  of  the  Common  Law  Procedure  Act,  as  putting  in  issue  the  real 

question,  viz.,  what  was  the  contract  between  the  parties. 

•  Before  the  Full  Court. 
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M.  T.  1858.  second  paragraphs  of  the  plaint  respectively  mentioned  are  one  tod 

the  same ;  and  the  defendant  sajs  that  he  never  engaged  or  employed 
the  plaintiffs  or  contracted  or  dealt  with  or  requested  them  in  man- 
ner and  form  as  in  either  of  said  paragraphs  alleged ;  bat  sajs  thit 
he  engaged  and  employed  the  plaintiffs  as  such  servants*  upon  the 
express  terms  that  if  he  should  be  under  the  necessity  of  dismissiDg 
either  of  the  plaintiffs  for  misconduct,  he  should  not  furnish  the 
plaintiffs  with  any  money  for  travelling  charges  to  London  ;  and  the 
defendant  was  afterwards  under  the  necessity  of  dismissing  the  male 
plaintiff,  and  did  then  and  there  dismiss  him,  for  misconduct,  to  wit» 
for  drunkenness,  and,  therefore,  refused  to  furnish  the  plaintifls  with 
any  money  for  travelling  charges  to  London,  as  he  lawfully  might ; 
which  are  the  alleged  breaches  of  contract  in  the  said  paragrapiia 
respectively  mentioned :  and  the  defendant  denies  that  the  plaintiffs 
sustained  the  alleged  special  damage. 

Mcxkey  moved  to  set  aside  this  defence,  as  pleading  two  matters, 
without  leave  of  the  Court,  either  of  which  would  be  an  answer  to 
the  action,  and  that  the  first  part  of  the  defence  traversed  ereiy 
material  matter  of  fact  stated  in  the  plaint,  and  that  the  second  part 
was  framed  in  confession  and  avoidance,  without  being  expresslj 
pleaded,*  and  as  embarrassing  and  calculated  to  delay  the  fair  trial 
of  the  action. 

C  Sarrjff  contra,  contended  that  the  defence  was  single  io  its 
form,  and  within  the  spirit  of  the  Common  Law  Procedure  Act. 
That  an  unlimited  traverse  of  the  contract  would  be  sufficient ;  bot 
.far  more  disadvantageous  to  plaintiffs,  as  the  defendant  under  that 
traverse  might  rely  on  any  variance,  or  that  the  contract  was 
void  under  the  Statute  of  Frauds,  and  soforth ;  but  this  mode  of 
pleading,  traversing  the  contract  as  alleged  by  the  plaintifis,  but 
admitting  a  contract,  and  putting  in  issue  the  real  and  substaotiai 
point  in  ^controversy,  namely,  the  existence  or  non-existence  of  the 
particular  terms  of  the  contract,  was  far  more  in  accordance  with  the 
spirit  of  the  Common  Law.  Procedure  Act.  He  cited  Boake  ▼. 
3PCracken  (a)  :  Hart  v.  Denny  (b).  He  also  argued  that  this  was 
substantially  the  form  in  which,  in  England,  Railway  Companies 
defended  actions  for  breach  of  contract,  where  they  relied  oo  a 
special  term  or  condition. 

Maekey  replied. 

LXFBOT,  C.  J. 

If  we  were  to  hold  that  this  form  of  defence  was  a  bad  one,  I 
(a)  6  Ir.  Com.  Law  Bep.  259.  (6)  1  H.  &  K.  609. 
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do  not  know  how  parties  could  defend  themselves  when  tliey  are  M.  T.  1658. 
unable  to  deny  the  fact  of  having  made  a  contract,  but  when  the  ^M»«J^^^«^A 
contract  which  they  did  make  was  different  from  that  alleged  by  the     habqoop 
I^aintiff.     A  defence  in  this  form  brings  the  matter  to  the  true  ^' 

question,  what  was  the  contract?  The  plaintiffs  say  that  it  was 
one  form  of  contract,  the  defendant  says  it  was  of  another  and 
different  kind.  It  is  the  spirit  of  the  Common  Law  Procedure  Act 
that  a  case  should  be  tried  upon  its  merits,  and  that  technical 
defences  should  not  be  set  up;  and  this  defence  puts  in  issue  the 
substance  of  the  matter. 

Motion  refused  with  costs. 


MOORE,  Executor  of  WALLACE,  v.  BROWNE.* 

Aiw.  22. 


This  was  an  action  for  an  illegal  distress,  which  was  tried  before  The  plaintiff  in 
Lefbot,  C.  J.,  at  the  Summer  Assizes,  1858,  at  Naas.  A  verdict  fng*d?ed  aSr 
had  been  found  for  the  defendant,  with  liberty  to  have  it  turned  into  the  trial  of  the 
a  verdict  for  the  plaintiff  upon  a  point  reserved  at  the  trial  by  the  conditional 
learned  Loed  Chief  Justice.  A  conditional  order  to  enter  a  o^^^  y^  enter 
verdict  for  the  plaintiff,  pursuant  to  the  leave  reserved,  having  been  point  reserred 

obtained  on  the  5th  of  November  kst—  f '  *^«  ^» 

haying  been 

obtained  in  the 
/.  Byrne  (with  him  Dowse)  now  appeared  to  show  cause,  but  Jj^^^  **i^ 
objected,  in  the  first  instance,  that  the  conditional  order  was  irregu-  out  notidng 
lar,  and  ought  to  be  discharged.     It  appeared  by  the  affidavit  of  appearing  that 
the  attorney  for  the  defendant,  that  the  plaintiff  had  died  in  the  the  attomej 
interval  between  the  trial  and   the   obtaining  of  the  conditional  ^^  Sm^  ^ 

order.  »^««   o^  *>» 

death;   the 

Conrt  ordered 

J.  T,  BaU,  contra.  ^f^f'H^T^ 

^       ,       ,   -     ,  ,1      order  to  be  dis- 

The  affidavit  .jof  the  attorney  for  the  defendant  states  that  the  chaiged,  with- 
death  of  the  defendant  was  accidental,  and  that  he  had  not  heard  of  J^^g^^^'J^pp^ 
it  until  the  20th  of  November  last.  I  submit  that  the  Court  ought  cation  as  the 
not  to  suffer  an  injustice  to  be  done  to  the  estate  of  the  pUintiff,  but  Mntatiye  o^^e 
ought  to  dixect  the  argument  to  proceed  for  showing  cause  against  ^aintiff  might 
the  conditional  order,  and  to  put  the  defendant  under  terms  not  to  make, 
raise  this  objection :  Oriffiih  v.  Willianu  (a) ;  Freeman  v.  Bother  (6) ; 
Common  Law  Procedure  Act,  1853,  ss.  155,  159*, 

(a)  1  Cr.  &  Jer.  37.  (6)  13  Q.  B.  780 ;  S.  C.  18  L.  J.,  Q.  B.,  840. 

*  Before  the  Full  Court. 


M*  T.  1858. 
QKceii'f  Bench 
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(ySRIBH,  J. 

The  157th  section  appears  to  contemplate  soeh  a  case  as  the  pre- 
sent :  before  the  conditional  order  was  applied  for,  the  death  of  the 
plaintiff  should  have  been  suggested  to  the  Court,  and  if  no  personal 
representative  had  then  been  raised  to  him,  a  special  application 
might  have  been  made  to  the  Court,  to  extend  the  time  for  moving 
for  the  conditional  order. 


Lefrot,  C.  J. 

This  conditional  order  was  obtained  erroneously  and  improperly, 
because  in  fact  there  was  no  person  before  the  Court  who  was 
answerable  to  the  defendant  for  the  costs. 

Dotosej  in  reply. 

In  Freeman  v.  Rasher  (a),  the  executors  of  the  deceaaed  defend- 
ant had  authorised  the  motion,  and  were  therefore  before  the  Court, 
and  answerable  for  the  costs  of  the  motion. 

Per  Curiam, 

Let  the  conditional  order  be  discharged,  without  prejudice  to 
the  representative  of  the  plaintiff  making  such  application 
to  the  Court  as  he  may  be  advised. 

(a)  Supra. 
See  Rutledge  t.  Rutledge  C4  Ir.  Com.  Law  Bep.,  424). 


tfommUtratetr  CianAer. 


M'KENNA 


v. 


THE  CHESTER  &  HOLYHEAD  RAILWAY  COMPANY.* 

Nov.  30. 

Leave  granted  Motion  on  behalf  of  the  defendants,  for  leave  to  deliver  to  the 
to  the  defend-  plaintiff  certain  interrogatories  which  were  already  prepared,  pursuant 
oompany),  on  to  the  Common  Law  Procedure  Act,  1856,  section  56,  and  for  an 
S*'*^^^'  ®^  extension  of  the  time  for  pleading,  until  the  interrogatories  should 
to  deliver  in-  be  answered.  This  was  an  action  to  recover  the  value  of  a  port- 
to^e'pbi^tiff  ™<^^^^  ^^^  ^^  contents,  being  a  portion  of  the  plaintiff's  personsJ 

before  defence  luggage,  alleged  by  him  to  have  been  lost  by  the  neglect  of  the 

filed,  and  the 

time  of  plead- 

ng  extended  nntil  the  interrogatories  should  be  answered. 

*  Coram  Rzchardp,  B. 
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defendants'  servants.  There  was  no  indorsement  of  particulars  of 
demand,  but  the  summons  and  plaint  stated  that  the  contents  of  the 
portmanteau  were,  "  ten  suits  of  clothes,  twenty  shirts,"  &c.,  for 
which  the  plaintiff  claimed  £300.  The  affidavit  on  which  the  motion 
was  grounded  was  made  by  the  defendants'  attorney,  they  being  a 
corporation.    * 

•/.  C.  Nelliganj  for  the  motion. — [Richabds,  B.  Is  there  any 
instance  of  an  order  such  as  you  seek,  having  been  made  before 
plea  pleaded  ?] — Yes ;  in  Sharp  v.  The  Great  Southern  and 
Western  Railway  Co.^*  the  Court  of  Queen's  Bench  allowed 
the  Company  to  deliver  such  interrogatories  as  they  might  be  ad- 
vised, to  the  plaintiff,  before  defence  filed.  The  56th  section  of  the 
Common  Law  Procedure  Act,  1856,  allows  interrogatories  to  be 
delivered  "  at  any  time "  by  leave  of  the  Court  or  a  Judge.  The 
affidavit. to  support  this  motion,  as  required  by  section  57,  although 
made  by  the  defendants '  attorney,  is  sufficient,  the  defendants  being 
a  corj^oration. 

Richards,  B. 

The  case  in  the  Queen's  Bench  which  you  have  cited  is  a  prece- 
dent which  may  very  properly  be  followed  on  the  present  occasion. 
You  may  interrogate  the  plaintiff,  and  the  time  for  pleading  may  be 
extended,  as  was  done  in  the  case  in  the  Queen's  Bench. 

The  following  order  was  made : — 

That  the  defendants  be  at  liberty  to  deliver  to  the  plaintiff,  or 
his  attorney,  the  said  interrogatories  in  writing,  and  that 
the  plaintiff  do,  within  ten  days  after  service  of  this  rule 
and  of  the  said  interrogatories,  answer  the  questions  in 
writing,  by  affidavit  to  be  sworn  and  filed  in  the  ordinary 
way,  &c.  (following  the  order  in  the  case  in  the  Queen's 
Bench). 

*  That  case  is  as  follows : — 

CQu€en*s  Bench  Chamber^  Srd  April  1857;. 
SHARP  V.  THE  GREAT  SOUTHERN  &  WESTERN  RAILWAY  CO. 

C.  R.  Barry,  for  the  defendants,  moTed  for  liberty  to  delirer  interrogatories 
to  the  plaintiff,  and  to  extend  the  time  for  pleading,  until  the  inteixogatoriet 
shonld  be  answered. 

Per  Curiam, — ^Let  the  defendants  be  at  liberty  to  forthwith  deliver  to  the 
plaintiff,  or  his  attorney,  snch  interrogatories  as  they  may  be  advised ; 
and  thereupon  that  the  plaintifb,  within  ten  days  after  snch  delivery,  do 
answer  the  questions  put  in  writing,  by  affidavit  to  be  sworn  and  filed 
in  the  ordinary  way ;  and  that  the  time  for  the  defendants  filing  their 
defence  to  the  summons  and  plaint  be  enlarged  for  one  fortnight,  finom 
this  day,  they  undertaking  to  take  short  notice  of  trial,  if  neoessaiy. 


1858. 
Coneot  Chanu 

m'kenna 

V. 

CHESTER 

AND 

HOLTHEAO 

BAILWAT. 
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IMS. 
C^h  Cham.  ARMSTRONG  ».  EVANS.* 

iVbtr.  SO. 

A  plea,  proved  ACTION  upon  a  promissory  note. — Defence;  that  at  the  time  of 
th  ^i^f^  *^t  ^^  m&king  of  the  said  promissory  note,  il  was  agreed  that  the 
himself  to  he  amount  thereof  should  not  be  demanded  upon  the  note  arriTing 
v^nfl  ai^"  at  maturity,  but  that  the  plaintiff  agreed  to  allow  the  same  to  re- 
which,    upon   main  outstanding  in  the  defendant's  hands,  until  funds  were  realised 

i«*  aOcaUted'  ^'^  certain  proceedings  about  to  be  instituted, 
to   embarram 

action,  and  is        0*DrucoU  moved  to  set  aside  this  defence,  and  to  mark  jodg- 

al«o  yidous  m  nient  forthwith,  on  the  ground  that  the  defence  was  false,  frivolous, 
in   point    of  >  e  ,  ^ 

law,   wiU    be  tricky,  and  framed  so  as  to  embarrass  and  delay  the  plaintiff,  citing 

Sito^^Md^*^  ir*Jr£fn»a  V.  Burke  {a)  i  Loughran  v.  mil(b);  Homer  v.  Kep- 

leave  given  to  pell(e);  Knowles  v.  Burward(d);   Balmanno  v.  Thompson {€)\ 

m^   ^''^'    Levy  v.  RaiUon  (f) ;  Null  v.  Rwh  (g)  ;  Fer.  Prac^  p.  268 ;  and 

Common  Law  Procedure  Aet^  1853,  s.  83.     He  also  read  letters 

from  the  defendant  to  the  plaintiff,  promising  to  pay  the  amdunt  of 

the  promissory  note,  and  offering  a  consent  for  judgment. 

Ogle  (with  him  J.  Frtuer). 

In  all  the  cases  cited,  the  defence  was  set  aside,  as  being  cleju'lj 
false  upon  the  face  of  it.  They  cited  Smith  v.  BlackweU  (A) ;  La 
Forest  v.  Langan  (t). 

RXCHABDS,  B. 

This  is  a  very  curious  plea«  one  most  difficult  to  understand  the 
meaning  of,  and  very  likely  to  embarrass  the  plaintiff.  It  is  a 
vicious  plea,  because  it  sets  out  a  parol  agreement,  by  which  it 
aeeka  to  alter  and  vary  the  note  upon  which  the  action  is  brought 
I  feel  strongly  that  such  a  plea  as  this  should  not  be  allowed  to 
stand.  It  is  also  false  upon  the  defendant's  own  showing,  as  is 
apparent  from  the  letters  which  have  been  read ;  and  which  plico 
him  in  this  dilemna,  that  either  his  letters  are  false  and  his  plea  is 
true,  or  his  plea  is  false  and  his  letters  are  true.  I  will  set  aside  this 
plea,  with  costs,  and  allow  the  plaintiff  to  mark  judgment  forthwith. 

{a)  5  It.  Com.  Law  Bep.  1 10.  (6)  6  Ir.  Conu  Law  Bep.  185b 

(c)  10  Ad.  &  El.  17.  W  10  Ad.  A  EL  19. 

(e)  8  Sc.  306. 
(/}  19  Law  Joor.  16,  Q.  B. ;  S.  C,  U  Jnr.  19. 
(S)  4  Ex.  490.  (A)  4  Bing.  512. 

(0  4  DowL  Pr.  Caa.  642. 

*  Coram  BiCHAans,  B. 
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1858. 
WILLANS  V.  PATERSON.*  ComoI.  Cham. 

Dec.  a: 


Motion  for  security  for  costs. — ^Defence  had  been  filed,  but  notice  The  affidavit 
bad  been  at  the  same  time  served  on  the  plaintiff's  attorney,  that  ^^motion  for 

the  filing  of  such  defence  should  not  prejudice  the  motion  for  seen-  security    for 

costs     is 
rity  for  costs.     The  afiidavit  on  which  the  motion  was  grounded  grounded 

was  made  by  the  defendant's  attorney.  ™^  bo  ™*d« 

''  ^  by  the  defend- 

ant   himself* 

R.  McDonnell,  for  the  motion.  ^  ^<>'  ^^  ^" 

'  attorney,  ex- 

cept   under 

R,  Dowse t  contra,  objected  on  two  grounds:  first,  defence  has  JSwes.*"^^""^" 

been  filed. — [Richards,  B.   The  notice  stating  that  the  filing  of  the 

defence  shall  not  prejudice  the  present  motion  is  an  answer  to  that 

objection.]-i-Secondly,  the  afiidavit  in  this  case  is  not  made  by  the 

defendant   himself,  but  by  his  attorney.    This  is  never  allowed, 

except  under  peculiar  circumstances,  none  of  which  are  shown  by 

the  present  affidavit. 

Richards,  B. 

This  second  objection  is  fatal  to  the  motion,  which  I  must  refuse, 
with  costs. 

*  Coram  Rxchards,  B. 


MARCHBANES  v.  FLEMING ; 

And  in  the  matter  of  the  Bill  of  Sale  duly  executed  by  the  said 
E.  M.  Fleming,  and  the  Act  of  17  &  18  Ftc,  c.  65. 


Dee.  3. 


Hartt,  on  behalf  of  the  grantor  of  a  bill  of  sale,  applied  for  an  The  jnrisdic- 
order  that  a  memorandum  of  satisfaction  should  be  written  upon  memonmdnm^ 
the  said  bill  of  sale,  pursuant  to  section  6  of  the  17  &  18  Ftc,  c.  65,  of  satisfaction 

the  debt  secured  by  such  bill  of  sale  having  been  paid  off.  ^^  nnder  ^ 

section  6  of  the 
_  __  17  &  18  Vic., 

KiCHARDS,  Jd.  c.  55,  is  peciiF. 

I  have  no  jurisdiction  in  this  case.     The  jurisdiction  is  one  pecu-  ^  J^  .^® 
liar  to  the  Court  of  Queen's  Bench ;  and  the  application,  therefore,  Qneen's 
must  be  made  to  a  Judge  of  that  Court.  J^d^'oT^an- 

other  Courtt 

Hariy^  on  the  7th  of  December,  renewed  the  application.  Consolidated^ 

Chamber, 
cannot  exercise  it. 

e 
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1 868.  Gkampton,  J.,  made  the  following  order : — 


HABCBBANKt 

V. 

nSMIKO. 


Let  the  Master  of  this  Court  be  at  liberty  to  enter  a  memo- 
randum of  satisfaction  upon  the  said  bill  of  sale. 

NoTB.r— Section  6  of  the  17  &  18  Vic,,  e.  65,  is  m  fonowa:~'<It  dull  be 
lawfiil  for  any  Judge  of  the  said  Court  of  Qaeeo'e  Bench  to  order  a  menumndoa 
of  satisfaction  to  be  written  upon  any  biU  of  sale,  or  copy  thereof  respectiTely,  u 
aforesaid,  if  it  shall  appear  to  him  that  the  debt  (if  any)  for  which  sach  bill  of 
sale  is  given  as  security  shall  hare  been  satisfied  or  dischaiged.'* 


Dee.  7- 


JOHNSTON  V.  BRISCOE.^ 


Where    the      Sexooo  applied  for  leave  to  take  the  summons  and  plaint  in  this 
had  not  been  ^^  ^^  ^^®  ^^^  ^^  ^^  Court,  in  order  that  it  might  be  re-serred, 


indorsed  upon  the  process-server  having  neglected  to  indorse  the  date  of 
snant  to   the  service,  as  required  by  the  Common  Law  Procedure  Act,  1853, 

Common  Law  g^  31^     xhe  defendant  had  not  appeared. 

Frooedare  ^^ 

Act,    1853,  Motion  granted. 

8.    31,    leave 

was  granted  to  take  the  plaint  off  the  file,  for  the  purpose  of  having  it  re-served. 

NoTB.— See  Studdert  v.  Taky  (7  Ir.  Com.  Law  Bep.  543). 

*  Coram  Ckaiipton,  J. 


THE  UNITED  GENERAL  LIFE  ASSURANCE  COMPANY 

V. 

BEALE.* 
Dec.  10.  M^^MUM^. 

The  filing  of  Motion  for  security  for  costs ;  the  plaintiffs  being  resident  and 
does  not^^re-  carrying  on  business  out  of  the  jurisdiction.  It  appeared  that  the 
dade  a  party,  action  was  brought  by  the  plaintiffs,  an  Assurance  Company,  against 
General  Order  ^^^  defendant,  for  the  purpose  of  recoyering  £23,  alleged  to  hare 

1854,  from  i,een  received  by  him  as  their  agent.  The  defendant  admitted  the 
obtaining    se-  ^  ,        . 

cnrity  for  cosu  plaintiffs'  claim,  to  the  extent  of  £10,  which  he  tendered  to  tbe 

npon  his  scrv-  plaintiffs  after  action  brought,  but  which  was  refused.    The  time 

ing  the  oppo-   *^  ^ 

dte  party  with  for  pleading  being  about  to  expire,  the  defendant  pleaded,  to  tbe 

notice    that 

mch  defence  is  filed  without  prejudice  to  the  motion  for  security  for  costs. 

Upon  a  motion  for  security  for  costs,  it  is  sufficient  if  the  affidavit  of  merits 
disclose  a  defence  to  part  of  the  action. 

*  Coram  Crampton,  J. 
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entire  aetkni,  piymeUt  into  Court  of  £10,  and  that  lie  was  indebted  1858. 

to  no  greater  extent;  at  the  same  time  serTing  notice  upon  the  ^^l   ,_- 

plaintiffi'  attomeyi  that  the  defence  was  filed  without  prejudice  to  ohitbd 

the  present  motion.  oenbbal 

^  UFB  ASSUB- 

ANCB  CO. 

JeHeiif  for  the  motion.  v. 

The  course  pursued  here  is  that  prescribed  by  Tajflor  ▼.  Law  (a).      bbale. 
Fo»  y.  Atkinson  {b)  shows  that  it  is  sufficient  if  the  affidarit  of 
merits  disclose  a  defence  to  a  part  of  the  acUon. 

Carr,  contra,   relied  on   the  52nd   General  Order   1864,  and 

objected  to  the  sufficiency  of  the  defendant's  affidavit. 

« 

Cbamfton,  J. 

This  motion  is  perfectly  regular,  and  the  affidavit  quite  sufficient. 
I  shall,  therefore,  make  the  order  sought. 

(a)  3  Ir.  Ck>m.  Law  Bep.  223.  (6)  7  Ir.  Jnr.  259. 


GREENE  V.  FITZPATBICK.* 


Dee.  10. 


MoTioB  to  have  a  $iei  procesnu  entered  upon  the  proceedings,  Where  the  de- 
under  these  circumstances:  it  was  an  action  of  ejectment  for  non-  out  the  concur^ 

payment  of  rent,  brought  in  1857.     On  the  22nd  of  May  1858,  the  »»<»  of  her 

»  o  ^  '  attorney,  coni- 

defendant's  attorney  entered  the  rule  to  proceed  to  trial  under  section  promised    the 

106  of  the  Common  Law  Procedure  Act  1853.    The  plaintiff  not  ^^*   J^X 

'^  Court,  at  the 

having  done  so,  the  defendant's  attorney,  in  the  month  of  July  1858,  instance  of  the 
informed  the  plaintiff's  attorney  that  he  would  hold  the  plaintiff  ^tXTo^ 
responsible  for  the  costs  incurred  by  the  defendant.    In  October  eesats    upon 
1858,  the  defendant  came  in  person  to  the  plaintiff's  attorney,  when  proceed   to 
it  was  agreed  between  them  that,  in  consideration  of  the  defendant  trial,  obtained 
surrendering  the  premises,  the  plaintiff  would  forgive  her  two  and  g^^*g  attorney^ 
a-half  years'  rent,  each  party  paying  their  own  costs ;  which  agree-  y?^^  jection 
ment  was  reduced  into  writing,  in  the  shape  of  a  letter  dated  the  7th  Common  Law 
of  October  1858,  from  the  defendant  to  the  plaintiff.   On  the  26th  of  ^^"®  ^^ 
November  1858,  the  defendant's  attorney  filed  the  affidavit  of  the 
service  of  the  rule  of  May  1858,  and  entered  the  peremptory  order 
for  the  payment  of  his  costs,  under  the  laid  106th  section. 

*  Coram  Cbamptom,  J. 
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1858.  E,  Johnstone^  for  the  motion^  contended  that  the  plamtiff  and 

onso.c  am.  ^^fgn^^nt  had  a  perfect  right  to  settle  the  case  without  the inter- 

GBBBNB       yention   of  their  attorneys,   there  being  no  eyidence  of  collusion 

FiTZPATBicK   between  the  plaintiff's  attorney  and  the  defendant  to  defraud  the 

defendant's  attorney  of  his  costs.     Quested  v.  CallU  (a)  shows  that 

the  attorney  of  the  defendant  has  not  such  an  interest  in  the  actioD 

as  to  prevent  the  parties  from  compromising  it  without  his  consent. 

All  the  cases  which  will  be  cited  on  the  other  side  were  cases  where 

the  attorney  was  the  attorney  of  the  plaintiffs  not  of  the  defendant : 

Lush's  Prac^  p.  226,  2nd  ed. 

Jordan^  contra. 

When  a  party  goes  behind  his  client's  back,  the  Court  will  protect 
the  attorney,  and  prevent  the  parties  from  depriving  him  of  his 
costs:  Nugent  ▼.  O'Brien  (b);  Sullivan  v.  Murphy  {c);  Broum 
V.  Walsh  {d). 

Ckampton,  J.,  made  the  following  order : — 
Let  a  siet  processus  be  entered.    No  costs  of  the  proceedings, 
or  of  this  matter,  to  either  party. 

(a)  10  M.  &  W.  18.  (6)  Black.,  Dun.  &  Osb.  208. 

(c)  4  Ir.  Jnr.  155.  (d)  1  Ir.  Com.  Law  Bep.  480. 


BYRNE  V.  SHERLOCK.* 


Dec.  14. 


Leave  mnted  T.  White  applied  for  leave  to  substitute  service  of  the  notice  of 
seirice  of  the  ^^®  filing  of  the  summons  and  plaint  in  this  cause.  It  appeared  bj 
notice  of  filing  affidavit  that  the  defendant  had  been  duly  served  with  the  plainti 

and  plaint,  the  ^^^  ^^^  ^^^  Ireland  immediately  afterwards, 
defendant  bay- 
ing been  duly 
served     with  BaIiL,  J. 

^^^^j^*        This  is  a  case  of  first  impression ;  but  I  think  that  on  principle 

Ireland  imme-  you  are  entitled  to  the  order ;  the  plaintiff  would  otherwise  be 

w^fc    *^"  deprived  of  all  remedy  by  the  act  of  the  defendant,  who  left  the 

country  after  having  been  duly  served  with  the  plaint. 

*  Coram  Bau«,  J. 
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H.  T.  1859. 
Qvecfi's  Beiieh 


MAXWELL  V.  NEWTON.* 

Jan,  14. 


Gm  Fitzgihban  applied  for  a  conditional  order  for  a  new  trial,  The  Court 
npon  the  gronnda,  first,  that  the  verdict  found  for  the  plaintiff  was  ""^  °^di§"«j 
against  the  weight  of  evidence ;  secondly,  on  the  ground  of  the  order  for  a  new 
admission  of  illegal  evidence ;  and  thirdly,  on  the  ground  that  one  ^onnd^'^th^t! 
of  the  plaintiff's  witnesses  having  been  examined  and  cross-ex-  at  the  trial, 
amined  before  Commissioners  in  America,  the  plaintiff  declined  to  tiesdedin^'to 

read  any  portion  of  his  evidence  at  the  trial.  'OAd  the  eW- 

denoeofoneof 
T  rs   t  his    own   wit- 

LiBFROT,  Kj.  J.  nesses,    taken 

We  will  grant  you   the  conditional  order,  upon  the  first  two  abroad,  nnder 

a    coninii8« 
grounds,  but  not  upon  the  third  ground,  as  that  would  be  movere  rion,    it    not 

quieta  ;  it  being  now  well  settled,  that  a  party  may  read  the  evidence  ^^   obliga- 
of  his  own  witnesses  or  not,  as  he  pleases,  and  if  he  do  not,  the  to  do,  and  it 

other  side  may  do  so.  SfStKdS 

to   read   such 
evidence,  or  any  portion  of  it  which  he  thinks  fit 

*  Coram  Lxfbot,  C.  J.,  PaaaiN  and  O'Bbibn,  JJ. 


HENBY  HABGOOD  and  CATHEBINE  HABGOOD  his  Wife 

r. 

THE  BEV.  CHABLES  PAUL,  Clerk.* 

Jon.  13. 

MoTioH  for  security  for  future  costs. — It  appeared  by  the  affidavit  Where   hns- 

of  the  defendant,  that  the  plaintiffs,  who  were  natives  of  England,  ^"^Jf  ^J^*^' 

had  been  resident  in  London,  and  came  to  this  country  in  the  ser-  England,  who 

vice  of  the  defendant ;  and  that  since  the  defence  had  been  filed  to  ^^^tr/hi  ^£e 

the  action,  the  plaintiff  Henry  Habgood  had  returned  to  London,  and,  aervice  of  the 

as  the  defendant  believed,  for  the  purpose  of  residing  there  perma-  jointly     com- 

nently.     The  plaintiff  Catherine  Habgood,  however,  who  was  still  menoed    an 

resident  in  Ireland,  stated  in  her  affidavit  that  her  husband  would  the  defendant, 

return  to  Ireland,  and  that  it  was  his  intention  to  return,  but  did  not  f*^^,  ^^^  ^^'^ 

'  '  band,  after  a 

state  that  his  return  was  for  the  purpose  of  residing  permanently  in  defence    had 

England,  as  the  defendant  beUered,  permanentlj  to  reside  there,  a  motion  for 
iecnrity  for  fntore  ooeta  was  granted,  notwithitanding  that  the  wife  was  resident 
within  the  jnrisdiction,  and  stated  in  her  affidavit  that  her  husband  intended  to 
return  to  this  conntiy. 

*  Before  the  Full  Court. 

/ 
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V, 
PAUL. 


H.  T.  1859*        C.  R.  Barry ^  for  the  motion,  on  behalf  of  the  defendant,  dted 
Qwat'tJencA   Q' Grady  v.  (yConnell{a). 

HABOOOD 

Maekey^  contra,,  contended  that  the  plaintiff  Henry  Habgood 
was  only  temporarily  absent  from  this  country,  and  relied  on  the 
fact  that  his  wife,  who  was  a  co-plaintiff,  resided  within  the  juris- 
diction; he  cited  Conway  ▼•  fFtf&on(6);  Drummond  ▼.  TiUin^^ 
hut(e)  ;  TamHico  ▼.  Paeijleo  (iQ.— [(yBaiBN,  J.  If  the  plaintiff 
should  return  to  reside  permanently  in  Ireland,  an  application 
may  be  made  to  this  Court  to  vacate  the  order  for  aecuritj  for 
coMs.] 


LSFROT,  C.  J. 

The  only  case  which  creates  any  embarrassment  ia  Conwoj/  t. 
Wilson  ;  in  that  case,  however,  the  plaintiff  was  a  sea-faring  mao, 
trading  between  Ireland  and  America,  and  having  a  residence  in 
this  country,  thus  raising  an  inference  of  an  animtu  reveriendi.  We 
shall  grant  the  motion  as  to  future  costs. 

Motion  granted. 

(a)  2  Jr.  Jnr.  94.  {JS)  2  Ir.  Com.  Law  Bep.  47. 

(e)  16  Q-  B.  740;  8.C.,  15  Jnr.  384. 

(d)  7  Ezch.  816 ;   S.  C,  21  K  J.,  Ezch.,  276. 


NoTB. — ^This  case  is  reported,  ante,  p.  zxiii,  on  another  point 

Hots.— Sm,  «•  to  eeonrityfor  oosts,  Leekkam  v.  Or9$ktm  (2  Ir.  C.  Iaw  Bcp> 
189);  Tasfhr  t.  Low  (3  Ir.  C.  Law  Bep.  223);  Makimy  y.  Kdeker  (6  Ir.  Jnr. 
289);  HodmmY,  M'Queen  (7  Ir.  C.  Law  Bep.  268);  AUamY.  Chamben  (8  Ir. 
C.  Law  Bep.,  App.,  Tii) ;  7^«  Untied  Oenarml  Lift  AMntrmtee  Cfompemf  t. 
Beak  (ibid,  xzx).  As  to  VMatiiig  the  order,  J^  t.  BaUknm  (4  Ir.  C.  Uv 
Bep.  270).  As  to  the  natim  of  the  affidavit,  in  addition  to  the  cases  dtad,  /cry. 
Cl0M.XaiplVa0.,  2Dded.,  pp.  70>7l;  WiUmur.  PaUnmiiS  Tx.CUMB/Bf^ 
Appm  xzix);    TU  UmUd  Geiunl  Lift  Aetmrmice  Corngmm  t.   BeaU  Q^ 


). 
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H.  T.  1859. 

QmmiCb  Bench 

SMYTH  V.  SCOTT.*  — "^^ 

Jam.  17. 

Action  on  a  promissory  note  for  £400,  by  payee  against  maker.  To  an  action 

Defence  ;  that  the  defendant  did  not  promise  as  in  the  summons  ^r7^iioto°?y 

and  phiint  alleged.    It  appeared  by  affidavit  that  the  whole  sum  payee  apinst 

of  £400  was  due,  above  all  just  credits  and  allowances.  fend^'t    havl 

ing     pleaded, 

F.  W.  Brady  moved  to  set  aside  this  defence,  as  oontravoung  "  ^^^  ^?  ^^ 
^^  '  ^  not  promise  ai 

the  provisions  of  the  Common  Law  Procedure  Act  1653,  s.  70,  and  in  the  plaint 
as  amounting  to  the  general  issue ;  he  also  applied  for  leave  to  mark  oomt  Mta^e 

judgment.  tlie  defence,  at 

oontrayening 
the    Common 
fP.  JohnSf  contra,  submitted  that  the  provisions  of  the  70th  Law    Proce- 

section  were  directory  and  not  mandatory,  and  that,  as  an  Issue  ^^^^ctl^^t 
framed  in  the  terns  of  the  defence  would  put  the  making  of  the       rpj^^  Court 

note  in  issue,  the  plaintiff  could  not  be  embarrassed  in  Buoh  a  a1<o  S^T^  the 

plaintiff  leave 
manner  as  contemplated  by  the  83rd  section  of  the  same  Act  under  Iq  jotak  jodg. 

which  the  present  motion  was  made.  ?*°*»  "^d  re- 

'^  fused  to  allow 

the  defendant 

Lefbot,  C.  J.  to  amend  hii 

The  Legislature  has  put  its  own  meaning  upon  this  Act  of  Far-  pearing'  by 

liament,  by  giving  a  form  of  defence  to  an  action  on  a  promissory  ^^P^  ^^ 

note,  when  the  defendant  seeks  to  deny  the  making  of  the  note.  amount  claim- 

ed bj  the  plaint 


W,  Johns  then  applied  for  leave  to  amend  the  defence,  which  ^"" 
was  refused,  it  appearing  that  the  whole  sum  claimed  by  the  plaint 
was  actually  due  on  foot  of  the  note. 

Defence  set  aside,  and  leave  given  to  mark  judgment. 
*  Coram  LaraoT,  C.  J.,  Pxbbin  and  0*BanN,  JJ. 


ST£RN£  V.  JONES.*  j^  17. 

Motion  on  behalf  of  the  defendant,  as  executrix  of  J.  Jones,  that  A,    having 

all  proceedings  in  the  present  action  should  be  stayed,  until  there  action  of  debt 

against  B,  exe- 
cutrix of  C,  and  haring  afterwards  presented  a  cause  petition  under  the  15tii  section 
of  tiie  Chancery  Begnlation  Act,  for  the  administration  of  C*s  estate,  upon  which  the 
usual  order  of  reference  was  made,  witiiout  notice  to  B,  upon  the  same  daj  on  which 
B  filed  a  defence  to  the  action ;  the  Court,  upon  tiie  application  of  the  defendant, 
stayed  the  action,  under  the  22nd  section  of  Uie  Chancerr  Begulation  Act,  the  leave 
of  the  Master  not  having  been  obtained,  as  required  by  mat  section. 

iSemMe.— A,  upon  presenting  tiie  cause  petition  to  the  Court  of  Chancery,  ou^ht 
to  have  apprised  B,  by  notice,  of  that  fact,  and  of  his  intention  not  to  proceed  with 
the  action* 

*  Coram  LmoT,  C.  J.,  Pebbin  and  O'Bbism,  J  J. 
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V. 
JOKES. 


H.  T.  18o9.  was  first  obtained,  under  the  Conrt  of  Chancery  (Ireland)  Begalatkm 
QumiCt  Bench  ^^^  jg^Q^  ^^  22,  the  written  leave  to  proceed,  of  the  Master  in 

STERNE  Chancery,  to  whom  a  cause  petition  had  been  referred  under  tbe 
I5th  section  of  the  same  Act,  for  the  administration  of  the  assets  of 
said  J.  Jones,  in  which  cause  petition  the  present  plaintiff  was 
petitioner  and  the  defendant  and  others  respondents.  It  appeared 
by  the  affidavits,  that  the  present  action,  which  was  one  of  debt,  wu 
brought  by  the  plaintiff  as  town  agent  of  the  said  J.  Jones,  agtiost 
the  defendant,  who  was  the  sole  executrix  of  said  Jones.  The  summoni 
and  plaint  was  served  upon  the  defendant  on  the  6th  of  December  1858, 
and  a  defence  thereto  was  filed  on  the  23rd  of  the  same  month.  The 
plaintiff  having  written  to  the  defendant  on  the  2nd  of  November 
1858,  making  a  personal  demand  for  payment  of  his  claim,  as 
required  by  the  8th  of  the  Greneral  Orders  in  Chancery,  1851,  and, 
having  received  no  answer  to  such  demand,  on  the  15th  of  Decem- 
ber filed  a  cause  petition  for  the  administration  of  the  estate  of  the 
said  J.  Jones.  On  the  18th  of  December,  the  usual  order  of 
reference  was  made  by  the  Lord  Chancellor;  and  on  the  23rd  of 
December,  the  defendant  was  served  with  notice  of  the  filing  of  said 
cause  petition,  with  the  order  of  reference,  and  copy  of  a  summons 
to  proceed  thereunder. 


SuUivan^  for  the  motion. 

This  motion  is  in  strict  accordance  with  the  principle  that  a 
party  cannot  proceed  to  enforce  his  demand  both  at  Law  and  in 
Equity  at  the  same  time.  The  terms  of  section  22  of  the  Chancery 
Regulation  Act  are  precise  upon  this  point ;  and  to  stay  proceedings, 
under  that  section,  is  quite  a  matter  of  course. — [He  was  then 
stopped  by  the  Court] 


6r.  Fitzgibhon  (with  him  Lawless),  contra. 

The  very  words  of  section  22,  per  se,  operate  as  a  stay  of  any 
proceedings  which  the  plaintiff  might  institute. — [Lefrot,  C.  J* 
At  all  events,  after  the  18th  of  December,  any  further  proceedings 
by  the  plaintiff  would  be  illegal.] — The  plaintiff  took  no  step  in 
the  action  after  the  18th  of  December. — [O'Brien,  J.  Why  did 
you  not  serve  the  defendant  with  notice,  apprising  her  that  you  had 
instituted  proceedings  in  Equity,  and  that  you  did  not  intend  to 
proceed  further  with  the  action  ?] — That  is  unnecesscuy,  the  effect 
of  the  order  of  reference  being,  by  force  of  the  words  of  section  22, 
to  render  any  further  proceedings,  without  the  leave  of  the  Master, 
wholly  illegal.  The  prohibition  of  that  section  is  binding  upon  both 
parties ;  and  as  it  gives  the  Court  a  discretion  as  to  the  costs  of  tbe 
action,  the  Court  will  take  the  merits  of  the  action  into  consider- 
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ation. — [LBFB0T9  G.  J.    It  cannot  be  the  meaning  of  the  Act  of  H.  T.  1859« 
Parliament  that  the  merits  of  the  case  are  to  be  disposed  of  by  ^"^^^^^ 
us ;  all  these  are  matters  which  must  be  discussed  in  the  Master's       stebns 
office.] 


Sullivan^  in  reply. 

When  the  plaintiff  wrote  the  letter  of  the  2nd  of  November,  he 
had  in  contemplation  the  filing  of  the  cause  petition,  the  8th  General 
Order  185 1,  requiring  that  a  demand  shall  have  been  made  three  weeks 
before  the  party  files  his  cause  petition  for  administration.  Then 
upon  the  6th  of  December  the  plaintiff  files  his  summons  and  plaint. . 
Why  did  he  not,  upon  obtaining  the  order  of  reference,  serve  the 
defendant  with  notice  that  it  was  then  unnecessary  for  us  to  put  in 
any  defence  ?  Had  the  defendant  not  put  in  a  defence,  the  plaintiff 
would  have  marked  judgment  against  her.  What  right,  then,  has 
the  plaintiff,  who  takes  this  double  proceeding,  without  apprising 
the  defendant  of  it,  to  complain  if  she  defend  herself? 

Lbfbot,  C.  J. 

In  this  case  the  Act  of  Parliament  is  only  intended  to  be  in 
furtherance  of  the  practice  of  the  Court  of  Chancery.  In  that  Court, 
a  party  who  instituted  proceedings  both  in  Equity  and  at  Law  was 
liable  to  have  one  or  other  of  those  proceedings  at  once  put  an  end 
to,  and  from  that  moment  he  could  affect  his  adversary  by  one 
proceeding  only.  Now,  the  present  Act  of  Parliament,  following 
that  practice,  enables  a  party,  when  his  adversary  institutes  pro- 
ceedings in  Chancery,  for  the  same  demand  for  which  he  has 
brought  his  action,  to  come  to  the  Court  in  which  the  action  is 
pending,  to  have  that  action  stayed.  Until  one  proceeding  or  the 
other  is  stayed,  the  party,  in  the  language  of  the  Court  of  Chancery, 
is  doubly  vexed,  and  he  is  entitled  to  defend  himself  against  either 
or  both  such  proceedings.  In  the  present  case,  an  action  is  brought 
against  the  defendant,  then  a  cause  petition  in  Chancery  is  filed 
against  her  in  respect  of  the  same  demand,  and  the  defendant  has  a 
perfect  right  to  defend  herself  against  both  of  these  proceedings. 
The  proceedings  at  Law,  in  the  present  instance,  are  not  effectually 
stopped,  so  as  to  make  it  wrong  in  the  defendant  to  defend  herself 
against  them,  until  the  plaintiff,  who  has  commenced  'the  suit  in 
Equity,  give  her  notice  of  his  having  done  so.  There  is  nothing  in 
this  case  to  satisfy  us  that  the  proceedings  in  Equity  would  operate 
as  a  defence  in  omnibus — as  a  suspension  of  the  proceedings  at 
Law.  The  defendant,  therefore,  was  right  in  making  the  present 
application  to  the  Court ;  and  we  shall  grant  this  motion  with  costs, 
and  stay  the  action. 


JONS8. 
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QumCM  Stneh 
Jon.  17. 


GILMOUR  V.  SIMPSON* 


A  ffiyidend  -^^  X).  Andrews,  on  behalf  of  the  plaintiff^  who  was  a  jadgment 
aasisnees  of  a  creditor  of  the  defendant,  had,  on  the  14  th  of  December  1858,| 
ol^to^* /ih^  obtained  the  nenal  garnishee  order,  under  the  63rd  section  of  the 
bankmpt,  who  Common  Law  Procedure  Act,  1856,  attaching  the  sum  of  £121. 10&, 
debt^'^sTtiie  ^^®  amount  of  a  dividend  payable  to  the  defendant  out  of  the  estate 
Cout  of  of  Robert  Scott,  a  bankrupt,  and  requiring  M.  Murphy,  the  offidtl 
cannot  be^'at-  Ms'igi^^  ^^  ^^^  Court  of  Bankruptcy  and  Insolvency,  and  A.  Hall, 
tached,  under  the  creditors'  assignee,  to  show  cause  why  they  should  not,  out  of 
Law    Pioce-    ^^^  ^^^  dividend,  pay  to  the  plaintiff  the  sum  of  £80.  15b.  8d.,  due 

dure  Act,        |0  ]|||||  on  foQt  of  the  said  judgment. 

1856,  s.  63,  rf     o 

by  a  jadgment       An  affidavit  for  cause  had  been  filed  by  the  official  assignee,  by 

^^n'  ^to^^  which  it  appeared  that  there  was  in  bank,  when  the  garnishee  order 
whom  sadi  was  made,  £1 150  sterling,  to  the  credit  of  the  assignees  of  Robert 
pajabte!  ^  ^^^^'  ^  bankrupt ;  and  that,  by  an  order  of  Piunket,  J.,  of  the  30th  of 
Where  cross  November  1858,  it  was  ordered  that  the  creditors  of  the  said  Robert 
?2^^?J^^  Scott  should  be  paid  a  dividend  of  four  shillings  and  six  pence  in 
show  cause  the  pound ;  upon  which  the  usual  schedule  of  the  creditors  and  their 
^tedbsdato'  ^^^^  ^^  ^^^°  made  oat,  which  was  signed  by  the  Chief  Regis- 
the  Bommon-  trar  of  the  Court  of  Bankruptcy  and  Insolvency,  on  the  9th  of 
a^^wni^e^    December  1858;  and  by  which  schedule  it  appeared  that  £121.  10&. 

order,  the  gar-  ^as  payable  to  the  said  defendant.! 
nishee  show- 
ing cause   is 

to  begin.  PUkingion,^  for  the  official  assignee,  now  showed  cause. 

If  this  order  is  now  made  absolute,  the  assignees  in  bankniptey 

*  Coram  LavBOT,  C.  J.,  PxauH  and  O'Samir,  JJ. 

t  Coram  Ball,  J. 

}  This  case  came  before  the  Court  on  the  ISth  of  Jannazy  s  bat  it  appeanag 
that  the  conditional  order  had  been  made  only  against  the  official  assignee,  the 
Court  directed  the  order  to  be  amended,  by  inserting  the  name  of  the  crediton' 
assignee,  and  serying  the  order  on  him  also. 


Where  a  garni-       §  Cross  notices  had  been  served,  the  one  by  the  plaintifT,  to  make  absolute  the 

notice  to   thow  conditional  order,  and  the  other  by  the  official  assignee,  who  had  filed  an  affii^Tit 

a^^n<uSonia  ^'  cause  to  discharge  the  order.      Murphy  v.  Bennett  {J  Ir.  Com.  Iaw  Bep. 

order,  he  ie  en-  was  Cited  by  Counsel  for  the  plaintiff. 

titled   to  berin,  ^ 

although  he  lias       j^^  Conrt  mled  that  the  gaxnishee  showing  cause  should  besin. 
Sled  an  amdant  000 

for   eauae,  and 

the  pl*«"^<<''  hae  subeeqnently  serred  notice,  and  appears,  to  make  the  eondlUonal  order  abeo- 
Inte.  notwithatanding  came  ehown. 
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wiU  not  be  able  to  diseharge  Xhm  duiiee.  DiTidends  id  a  bankrupfs  H.  T.  1859. 
estates  are  now  made  under  the  General  Orders  of  tbe  Bankrupt  Q'^**'*  ^^ 
and  Insolvent  Court,  pursuant  to  the  20  &  21  Vie.^  c.  60,  s.  288;     on<MO0B 
and  those  General  Orders  have  the  effect  of  the  Act  itself  (a). 
After  the  produce  of  the  estate  has  been  lodged  in  bank,  no  money 
can  come  to  the  hands  of  the  assignees,  where  the  dividend  amounts 
to  £5  or  upwards :  such  dividend  can  be  paid  only  by  a  cheque  pay- 
able to  the  creditor  himself,  or  to  some  person  duly  authorised  by  him, 
and  signed  jointly  by  the  official  and  creditors'  assignees :  General 
Orders^  Bankiey.^  97»  98,  99*    The  creditor,  before  he  receives  his 
dividend  cheque,  must  produce  all  securities  exhibited  by  him  at  the 
time  of  his  proof:  General  Orders^  BankUy,^  100.    Fh>vision  is 
made  by  the  Common  Law  Procedure  Act,  1853,  ss.  132,  135,  for 
charging  stock  and  shares  standing  in  the  name  of  a  trustee  for  the 
debtor,  or  in  the  name  of  the  Accountant-General  of  the  Court  of 
Chancery  or  Incumbered  Estates  Court,,  or  of  a  Master  of  one  of 
the  Superior  Courts  of  Law ;  but  no  provision,  enabling  dividends 
in  bankruptcy  to  be  attached,  is  introduced  into  the  garnishee  clause 
of  the  Common  Law  Procedure  Act,  1856  (&),  which  might  have 
been  done  if  it  had  been  intended  that  dividends  in  bankruptcy 
i^uld  be  attached  under  the  latter  Act.    Before  the  Common  Law 
Procedure  Act,  1853,  s.  185,  was  passed,  it  was  held  that  a  charging 
order  could  not  be  granted  under  the  3  &  4  Ktc,  c.  105,  s.  23,  to 
attach  moneys  standing  in  the  name  of  the  Accountant-General  of 
the  Incumbered  Estates  Court,  or  of  a  Master  of  a  Court  of  Law : 
HawleH  V.  Haekett  (c) ;  and  the  official  assignee  of  the  Bankrupt 
Court  is  not  mentioned  in  the  Common  Law  Procedure  Act,  1856, 
s.  63,  which  gives  the  garnishee  jurisdiction  to  this  Court.   Further, 
this  proceeding,  if  carried  out  under  the  garnishee  clauses,  is  in  the 
nature  of  an  action  at  Law:  Co,  Lit,  291  b ;  and  the  right  of 
action  for  dividends  in  bankruptcy  is  taken  away  by  the  20  and 
21  Fio.,  c.  60,  s.  298,  which  provides  that  the  payment  of  such 
dividends  can  only  be  enforced  by  an  application  to  the  Bankrupt 
Court — [He  was  then  stopped  by  the  Court]. 


W.  D.  Andrews  (with  him  J.  E.  Walih\  for  the  plaintiff. 

Before  the  Legislature,  bj  provisions  which  have  been  continued 
in  the  last  Bankrupt  Act,  took  away  the  right  of  action,  a  creditor 
who  had  proved  in  bankruptcy  might  have  sued  the  assignee  at 
Law  for  his  dividend,  in  an  action  of  assumpeit  for  money  had  and  re- 


(a)  5e«  s.  21. 


(c)  5Ir.  Jur  110. 


(6)  f.  68. 
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EL  T.  1869«  oeived:  BroumY.Butt€n{a)\  Ex  parte  Alexander  {b)\  ExparuBi- 
Qwen'tBoic*  c*an«»  (c).  The  20  &  21  F!c.,  c,  60, 8. 298,  only  prohibits  an  «  acUon" 
onjfOUB      being  brought  for  the  dividends,  and  cannot  be  taken  to  prevent  the 
granting  of  a  garnishee  order,  or  the  issuing  of  the  writ  to  enfaroe 
payment  under  the  65th  section  of  the  Fh)cedure  Act  of  1866,  which 
is  not  an  action,  but  simply  a  writ,  to  inform  the  mind  of  the  Cout 
whether  the  execution  contemplated  by  the  66th  section  ought  to  be 
issued.    The  proceeding  under  the  66th  section  is  analogous  to  i 
writ  of  reyivor,  which  differs  materially  from  an  action :  Johuim  t. 
Bell(d),    The  plaintiff  cannot  ask  for  a  charging  order  under  the 
Common  Law  Procedure  Act  1853,  s.  132,  because  the  fond  in 
bank  to  the  credit  of  the  assignees  is  cash,  and  not  stocL    The 
charging  order  under  that  Act  is  wholly  different  from  the  garnishee 
order;   and  there  is  no  analogy  to  support  the  argument  on  the 
other  side,  founded  upon  the  provisions  of  the  Ck>mmon  Law  Pro- 
cedure Act  of  1853,  as  to  charging  orders.    It  cannot  interfere  with 
the  due  discharge  of  the  duties  of  the  official  assi^ee,  if  this  ordtf 
be  made  absolute,  because,  if  he  pay  the  dividend  to  the  plaintiff 
instead  of  to  the  defendant,  he  will  be  completely  protected  by  the 
provisions  of  the  Common  Law  Pkt)cedure  Act  of  1856.     The  rolei 
of  the  Bankrupt  Court  are  not  more  rigid  than  the  rules  of  this 
Court,  which  may,  if  necessary,  be  modified  in  proper  cases;  bat 
the  rules  in  bankruptcy  do  not  prevent  this  order  from  being  carried 
out.     The  cheque  for  the  dividend  is  not  necessarily  to  be  made 
payable  to  the  creditor  himself:  General  Orders  in  BankrupUifi  % 
100.    It  is  no  objection  that  the  plaintiff  cannot  produce  the  securi- 
ties to  the  official  assignee,  because  he  can  give  to  the  assignee  soch 
an  indemnity  as  is  contemplated  by  the  100th  Order ;  and  there  are 
many  cases  where  there  are  no  securities  to  produce.    The  garnishee 
clauses  are  remedial,  and  the  Common  Law  Procedure  Act  of  1S56 
IS  therefore  in  that  respect  to  be  construed  liberally.    It  is  no  objec- 
tion that  a  precedent  for  attaching  dividends  cannot  be  found  in 
the  ancient  proceeding  by  foreign  attachment  in  the  Lord  Mayor's 
Court,  because  that  was  a  very  limited  jurisdiction  of  an  Inferior 
Court.    Bent,  or  a  judgment  debt,  could  not  be  attached  in  that 
Court;  yet  rent(tf)  and  judgment  debts  have  been  attacl^ed  under 
the  Common  Law  Procedure  Act  1856,  s.  63.    The  reason  no  pre- 
cedent can  be  adduced,  under  the  similar  section  of  the  English 
Common  Law  Procedure  Act  of  1854  is,  because  the' English  pro- 
cedure in  bankruptcy  differs  from  the  Irish.    Under  the  present 

(a)  1  Doug.  407.  (6)  1  Dea.  &  Ch.  513. 

(c)  4  Dea.  4  Ch.  192.  (<0  6  Ir.  Com.  Law  Bep.  527.  ^ 

(e)  Leake  y.  NohU  (6  Lr.  Com.  Law  Bep.  510). 
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English  practice^  the  bankrupt's  estate,  when  realised,  is  paid  over  H.  T.  1859* 
to  a  third  person,  vi«.,  the  Acconntant  in  Bankruptcy,  who  super-  -^^*  ^ 
Intends  the  fund ;  but,  in  Ireland,  it  is  lodged  in  bank  in  the  joint 
names  of  the  assignees.  There  is  a  privitj,  under  the  Irish  practice  in 
bankruptcy,  between  the  creditor  and  the  assignees ;  and  this  was 
the  ground  on  which  an  action  at  Law  for  the  dividend  was  for- 
*merly  sustained:  Ex  parte  Graham  (a) ;  which  case  shows  that  the 
assignees  here,  as  formerly  in  England,  may  be  regarded  as  the 
agents  of  the  creditors,  by  whom  they  were  formerly,  and  are  still, 
generally  put  in  motion.  If  the  Court  should  hold  that  dividends 
cannot  be  attached,  a  large  and  increasing  amount  of  property  will 
be  rendered  unavailable  to  creditors  for  satisfaction  of  their  debts ; 
and  surely  dividends  may  be  regarded,  without  straining  the  Com- 
mon Law  Procedure  Act  1856,  s.  63,  to  be  within  both  the  spirit 
and  the  letter  of  that  section,  which  was  passed  for  the  benefit  of 
creditors,  and  was  intended  to  make  available,  for  the  satisfaction 
of  their  debts,  the  very  kind  of  property  which  dividends  have  been 
shown  to  be,  viz.,  debts  due  by  third  persons  to  the  judgment 
debtors. 


Pilkingion  was  not  called  on  to  reply. 

Lefrot,  C.  J. 

We  cannot  make  this  conditional  order  absolute.  Certain  Rules 
have  bMu  firamed  by  the  Court  of  Bankruptcy  and  Insolvency  for 
the  doe  administration  of  justice  in  that  Court ;  on  the  one  hand,  to 
Sdeure  due  payments  to  the  creditors,  but,  on  the  other  hand,  to  pro- 
vide tliat  no  creditor,  nor  any  person  duly  authorised  by  him,  shall 
receive  his  dividend  cheque  until  he  has  produced  to  the  official 
assignee  evety  security  exhibited  by  him  at  the  time  of  proving  his 
debt,  or^  upon  his  accounting  upon  oath  before  a  Judge  for  his  ina- 
bility to  do  so  (ft).  How  could  compliance  with  this  and  othar 
wholesome  and  useful  provisions  made  by  these  General  Orders  in 
Bankruptcy  be  enforced,  if,  disregarding  all  these  provisions,  we 
were  arbitrarily  to  order  this  money  to  be  paid  over  to  the  plaintiff? 
It  is  to  be  observed  also  that  there  ia  a  jurisdiction  to  make  these 
C^eral  Orders  in  Bankruptcy,  of  equal  authority  with  that  which 
enables  this  Court  to  grant  gamlsbee  orders  under  the  Common  Law 
Procedure  Act.  It  is  not  possible,  therefore,  to  sustain  this  condi- 
tional  order,  without  overruling  the  Bankrupt  Act,  and  the  General 
Orden  made  in  pufsuanoe  of  it,  and  destroying  the  precautions 
taken  by  the  Bankrupt  Court  to  affi>rd  due  protection  to  the  cre- 
ditors of  bankrupts  in  that  Court. 

(a)  1  Bote,  456.  (6)  Gen.  Order,  Banktcj.,  100. 
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ILT.  1859.       PE»«ni,J. 
<— ■V— >^         I  eoocur  in  the  jadgment  of  mj  Lokd  CfliKr  Jcstick.     I  think 
GII.MOI7B     |]|^  If  ^^  ^eie  to  make  this  order  abwlnte.  it  would  intertee  very 

nrach  with  the  doe  administration  of  estates  in  the  Court  of  Bank- 

mpCej. 

(yBnicH,  J. 

I  also  concur  in  the  judgment  of  the  Conit.  There  msj-  be  • 
eatuM  omissMS  in  the  legisktion  apon  this  sabject ;  but  it  most  be 
remembered  that  the  last  Bankrapt  Act  was  passed  snbseqaentlj  to 
the  Common  Law  Procedare  Acts.  The  firamers  of  the  Bankrapt 
Act  might  have  sopplied  that  omission ;  bat  thejr  hare  not  done  so, 
and  it  is  therefore  impossible  for  this  Court  to  hold  that  the  offictml 
and  creditors'  assignees,  or  either  of  them,  are  imdeUed  to  Simpson 
in  sach  a  manner  as  to  render  them  liable  in  this  proceeding  to  the 
plaintiff. 

Conditional  order  discharged  with 


Jan.  19. 

To  an  aotion 
hy  the  official 
mansgerofthe 
T.  Joint-ftock 
Bank,  against 
the  aooeptor  of 
a  bill  indoned 
to  the   Bank, 
with  a   oonnt 
formoneylent, 
the  defendant 
haTing  pleaded 
thatapreriooa 
action  wae 
brought 
*'  against  tbe 
defendant  >br 
the     tame 
eauM,"     in 
the   Court    of 
Exchequer, 
"for  the  heni' 
fit  of  the  eaid 
T.   Bank,  bjf 
one  J,  5.,   a 
puiUeoffieeraf 
the  eaiaBanh, 
which  action  is 
$HU  pendmg," 
the  Court  set 
aside  the  de- 
fence  as   eni« 
barxaising. 


M'DOWELL  V.  DAVYS.* 

Motion  to  set  aside  the  defence  to  an  action  upon  a  bill  of  exchange^ 
as  embarrassing,  and  calculated  to  delay  the  fair  trial  of  the  action. 
Plaint — F.  A.  Davjs,  the  defendant,  is  summoned  to  answer  the 
complaint  of  G.  M'Dowell,  official  manager,  under  the  Joint-stodk 
Companies  Winding-up  Acts  1848  and  1849,  of  the  Tipperarj 
Joint-stock  Bank,  who  complains  that  the  defendant  is  indebted 
to  the  plaintiff,  as  such  official  manager  of  the  Tipperarj  Joint- 
stock  Bank,  in  the  sum  of  £30;  for  that  one  M.  R.  P.,  on  the 
13th  of  December  1854,  bj  his  bill  of  exchange,  now  ovo^dne, 
directed  to  the  defendant,  required  the  defendant  to  pay,  to  the 
order  of  the  said  M.  B.  P.,  at  the  Tipperarj  Bank  at  Nenagh, 
£30,  three  months  after  the  date  thereof;  and  the  defendant 
accepted  the  said  bill,  and  the  said  bill  was  dulj  indorsed  to  the 
said  Tipperarj  Joint-stock  Bank,  whilst  the  said  Bank  carried  on 
the  business  of  bankers,  and  the  defendant  did  not  paj  the  said 
bill.  And  the  plaintiff  farther  complains  that  the  defendant  is 
indebted  to  the  plaintiff,  as  such  official  manager  of  the  Tipperarj 
Joint-stock  Bank,  in  £30,  for  monej  lent  bj  the  said  Tipperaij 
Joint-stock  Bank,  whilst  the  said  Bank  carried  on  the  business  of 

*  Coram  Lbfrot,  C.  J.,  Pebbin  and  O'Bbish,  J  J. 
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bankers,  and  before  the  stopping  of  payment  by  the  said  Bank,  H.  T.  1859- 

to   the  defendant,   at  his  request;  the   particulars  of  which  are  9"^^'f ^^?^ 

indorsed  hereon :  and  the  plaintiff,  as  such  official  manager,  prays  m'sowell 

judgment  against  the  said  defendant  to  recover  the  said  sum  of  ^* 

£30,  &c.  °*^^»- 

INDORSEMENT  OF  PABTICULABS.   . 

"Dec.  18th  1854. — Money  lent  and  advanced  by  the  Bank  to  the\ 

defendant,  ae  consideration  for  the  indorse-  >  £30. 


ment  of  the  said  bill. 


» 


Defence ;  that,  while  the  said  Tipperary  Joint-stock  Bank  car- 
ried on  the  business  of  bankers,  a  previous  action  was  brought 
against  the  defendant  for  the  same  cause,  in  Her  Majestjr's  Court  of 
Exchequer  at  Dublin,  on  the  11th  day  of  December  1855,  for  the 
benefit  of  the  said  Tipperary  Joint-stock  Bank,  by  one  James  Sad- 
leir,  a  public  officer  of  the  said  Bank,  which  action  is  still  pending. 

The  action  relied  on  by  this  defence  was  brought  against  the 
same  defendant  by  J.  Sadleir,  as  indorsee  of  the  said  bill,  in  his  own 
name,  and  not  as  public  officer  of  the  Bank ;  and  the  plaint  in  that 
action  did  not  contain  a  count  for  money  lent. 

J.  Keman^  for  the  motion,  on  behalf  of  the  plaintiff. 

It  is  not  averred,  by  this  defence,  that  the  previous  action  was 
between  the  same  parties  as  the  present  action,  nor  that  it  was 
brought  by  J.  Sadleir  as  the  public  officer  of  the  Bank.  This 
plaint  states  two  causes  of  action ;  but  the  defence  merely  alleges 
a  previous  action  '*  for  the  same  cause,*'  It  is  impossible  to  demur 
to  this  defence,  because,  by  doing  so,  the  plaintiff  might  be  held  to 
admit  that  J.  Sadleir  sued  in  the  former  action  on  behalf  of  the 
Bank,  which  appears  upon  the  record  not  to  be  the  fact.  If  issue 
should  be  taken  on  this  defence,  the  Ck)urt  would  only  grant  an 
issue,  whether  the  plaint  in  this  case  was  for  a  cause  of  action  the 
same  as  in  the  previous  action  ?  that  is,  although  there  are  two 
causes  of  action  in  this  plaint,  yet  the  plaintiff  would  be  limited  in 
fact  to  one  only,  namely,  the  count  on  the  bill.  That  limit  the 
defendant  is  not  entitled  to  impose  upon  the  plaintiff,  who,  if  he  fails 
on  one  count,  is  entitled  to  resort  to  the  other. 


2).  Lynch  (with  him  H,  C,  PiunkeU)^  for  the  plea. 

This  defence  sufficiently  avers  that  an  action  is  still  pending, 
which  was  brought  for  the  benefit  of  the  Bank,  and  for  the  same 
cause  for  which  the  present  action  is  brought ;  and  it  is  now  sought, 
without  discontinuing  the  former  action,  and  paying  the  costs  of  it 
to  the  defendant,  to  make  the  defendant  liable  in  the  present  action  ; 
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H.  T.  1859.  he  ought  not  to  be  harassed  by  two  actions  for  the  same  saljeet- 
Quem',  Bench  ^^^^^ 

h'dowell 

^'  /.  Keman, 

It  is  open  to  the  defendant  to  nonsuit  J.  Sadleir  in  the  former 
action. 

Lbfbot,  C.  J. 

J.  Sadleir  does  not  appear  upon  the  reeord  in  the  former  action 
to  sue  as  a  public  officer  of  the  Bank ;  and  the  statement  in  this 
defence,  that  the  former  action  was  brought  '*  for  the  benefit  of  the 
Bank,"  is  no  answer  in  law  to  the  present  action. 

Motion  granted. 


GRADY  V.  KEARNEY. 


J«i.  20. 


Sendee  of  the  Jordan  applied,  that  service  of  the  summons  and  plaint  in  the 
vMot^^p^    pi'cs^Q^  <^^®  might  be  deemed  good,  or  substitution  of  aervioe  allowed, 

a   seryant   of  under  the  following  circumstances.     It  appeared  from  the  affidarit 

the  defendant,     m,  ««i-«  •■■  «t-> 

near  his  dwel'  ^^  ^he  process-server,  that  he  had  served  the  oopj  of  the  sumaoos 

ling-honse,  not  {md  plaint  upon  the  defendant's  servant  girL  near  the  house ;  that 

somcient    nn-  o   -» 

der  the  Com-  he  was  shortly  afterwards  met  by  two  men,  who  threatened  that 

mon  Iaw  ££  ^^j  found  him  there  again  they  would  beat  him.  It  also  af^aared 
Act,  1653.  a.  from  the  affidavit  of  the  plaintiff  that,  since  the  above  service,  he 
pearins^  ^hj"  ^^  received  a  letter  from  the  defendant,  admitting  the  claim,  and  that 

affidayit,  that  he  received  a  copy  of  the  summons  and  plaint,  and  askii^  for  ubMi 

the  pxx>oe88- 

senrer  had  been 

threatened  Perbin,  J. 

m?t^a°lS       I  do  not  think  that  this  service  upon  the  servant  girl  is  sufficient 

ter  had  been  under  the  Common  Law  Procedure  Act ;  but  I  will  allow  yon  to 

the  defendant,  ^^hstitute  service  by  letter  sent  through  the  post,  and  directed  to 

in   which  he  the  address  from  which  the  defendant's  letter  came. 

admitted    the 

plaintifif'8 

daim,  and  the  receipt  of  the  copy  of  the  sammons  and  plaint,  service  allowed  to 

be  Bubstitated,  by  a  letter  sent  through  the  post,  directed  to  the  address  from  which 

the  defendant's  letter  came. 

*  Coram  Pebrin,  J. 
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FIELDEN  V.  DONAGH. 

(Exchequer). 

A.  Henderson  applied,  on  behalf  of  the  defendants  Francis  Donagh 
and  William  Cairnes,  that  the  order  bearing  date  the  12th  day  of 
December  1856,  made  in  this  cause,  requiring  the  plaintiffs  to  give 
security  for  costs,  might  be  set  aside,  and  that  the  defendants  might 
be  at  liberty  to  enter  a  rule  for  a  nonsuit  or  dismiss.  The  action 
had  been  brought  for  the  recovery  of  three  years'  rent  due.  out 
of  certain  premises  in  the  county  of  Louth.  The  writ  issued  on 
the  2l8t  of  November  1866,  and  on  the  12th  of  December  1856, 
the  defendant  obtained  an  order  to  stay  the  plaintiffs'  proceed- 
ings until  they  should  give  security  for  costs.  By  the  same 
order  the  defendants  were  directed  to  furnish  to  the  plaintiffs  a 
copy  of  a  certain  deed  of  assignment  mentioned  therein,  which 
was  duly  furnished,  but  no  security  for  costs  was  given,  nor  any 
further  proceedings  taken  by  the  plaintiffs. 


E.  T.  1858. 
Exchequer, 

April  90. 

A  rule  to  stay 
the  plaintiff  ^0 
proceedings 
ontil  he  give 
secnrity  ror 
costs  must  be 
Tacftted  before 
the  defendant 
can  apply  to 
enter  a  nile  for 
a    nonsuit  or 


J.  Coffey,  contra. 

The  plaintiffs  have  been  tied  up  from  proceeding,  for  the  order 
to  stay  proceedings  has  never  been  vacated,^  and  therefore  the  appli- 
cation is  premature :  Read  v.  Skew  (a). 

Per  Curiam. 

The  principle  of  the  case  is  governed  by  Read  v.  Shew.  The 
defendant  is  entitled  to  discharge  his  own  order,  but  the  rest  of  the 
motion  must  be  refused,  with  £3  costs. 

Rule  accordingly. 

(a)  1  If.  Law  Rep.  269. 


MUEEAT  r.  SIMPSON. 

Execution  having  issued  at  the  suit  of  the  defendant  in  this 
action  against  a  third  party,  and  the  amount  of  the  debt  having 
been  levied  by  the  Sheriff,  an  application  was  now  made,  on  the 
part  of  the  plaintiff,  that  the  proceeds  of  the  execution  might 
be  attached  in  the  Sheriff's  hands  to  answer  the  plaintiff's  de- 
mand. 

h 


M.  T.  1858» 
Nov.  9. 

The  proceeds 
of  an  execution 
mav  be  at- 
tadaed  in  the 
Sheriff's  hands 
for  debt  due 
tr^  the  execu- 
tion creditor. 
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M.  T.  1858.       R.  Tudor,  for  the  motion. 
Exdtegutr,  rpj^^  Sheriff  is  a  debtor  to  the  defeodftnt,  and  therefore  the  money 

may  be  attached  in  his  hands.  Money  had  and  receiyed  would  lie 
for  the  amount :  Wmt.  Saund.,  p.  344,  n.  2 ;  Atkimon  on  Sheriffi^ 
p.  262. 

The  Court  made  the  order. 


Nov.  96. 


GRASSAN  V.  JOHNSTON. 


In  an  action  Thb  action  in  this  case  was  for  "board,  lodging,  clothing  and 
lodging,  ftc.,  '*  maintenance  supplied  by  the  plaintiff  to  a  child  of  the  defendint, 
«W^^y*^®  "at  his  request."  Plea— "That  no  board,  lodging,  clothing  and 
child  of  the  ^*  maintenance  were  supplied  by  the  plaintiff  to  any  child  of  tbe 
drfendant,    at  a  defendant,  at  his  request."      This  was  a  motion  to  set  aside  the 

defence  that  no  defence  as  double, 
botfd,   lodg- 
ing, &c,  were 

sapptiedbythe        W.  P.  Carr,  for  the  motion, 
plaintiff  to  any 
child    of    the 

defendant,    at        T.  A  Purcell,  contra. 

his  request,  is 

not  donble.  A  defendant  cannot  traverse  two  material  facts  without  the  leave 

of  the  Court ;  but  here,  the  question  whether  or  not  the  child  was 

the  child  of  the  defendant  is  immaterial.    The  request  is  the  gist 

of  the  action. 

PiaoT,  C.  B. 

The  plaintiff  alleges  that  goods  were  furnished  to  a  particular 
person,  at  the  defendant's  request ;  the  defendant  says  "  Ton  did  not 
furnish  goods  to  that  person  at  my  request."  I  think  it  would 
embarrass  parties  exceedingly  if  they  were  obliged  to  split  up  the 
consideration  in  indehiUUus  asntrnpsit  in  the  way  contended  for; 
the  consideration  is  a  single  thing,  the  giving  of  the  goods  to  tbe 
defendant's  child,  at  his  request. 

Motion  refused. 
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NORRIS  9.  LAWDER. 

Jan,  11. 

This  wftfi  an  application  for  liberty  to  serve  notice  of  appeal  from  Liberty    to 
the  judgment  of  the  Court  in  this  case,  notwithstanding  the  expira-  f^^^^^^^e 
tion  of  the  four  days  limited  for  the  service  of  such  notice  by  the  Conrtof Eitor, 

Common  Law  Procedure  Act  1866,  s.  43.  ^Sionof  Sio 

regaUur  period 

D.  Lynch  (with  him  E.  Johmione),  for  the  motion.  S^^'tiie*^^' 

The  Court  has  jurisdiction  to  grant  this  motion,  the  words  of  the  ground  that  it 

43rd  section  being  *<  within  four  days  after  the  decision  complained  within  Se^ir 

of,  or  such  further  time  as  may  be  allowed  by  a  Court  or  a  Judge."  Jy>  *^c2^*^ 

Assuming   that  the   Court  has  jurisdiction,  such  a  fatality  has  a    Master  in 

occurred  in  this  case  as  will  warrant  the  Court  in  exercising  it.  Chanoeiy,  for 

theproieciitio& 
The  action  was  brought  under  the  direction  of  the  Master,  and  it  of  the  appeal 

was  necessary  to  obtain  his  directions  before  notice  of  appeal  could  ^l^^^'b^ 
be  served.    It  was  found  impossible  to  obtain  the  Master's  directions  brought  bjhis 
within  the  time  limited,  although  not  a  moment  was  lost  in  bringing  ^^^'^^{hm 
the  matter  before  him.    He  has  now  sanctioned  the  appeal,  and  the  haying  been 
Court,  it  is  submitted,  will  allow  the  notice  to  be  served,  there  trials/  aad 
having  been  throughout  a  bona  fide  Intention  to  appeal,  and  the  there  bwg 

question  of  law  being  an  important  one.  whether  the 

question  in  the 
^    _.   „  ease  would  be 

C  RoUesion^  contra.  open    in    the 

The  Court  has  no  jurisdiction  to  grant  the  motion.   The  meaning  ^^(w-f  "^ 
of  the  43rd  section  is  that  the  party  has  four  days,  or  such  further  whether    the 
time  as,  within  those  four  days,  may  be  allowed  by  the  Court  or  riidiction   ^to 
a  Judge.    There  was  nothing  to  prevent  this  motion  being  made  grant  the  ap- 
provisionally  within  the  proper  time. — [FiooT,  C.  B.,  referred  to 
Watson  V.  Lane  (a).] — It  may  be  inferred,  from  the  language  of  the 
Chief  Baron  in  that  case,  that  he  thought  the  Court  had  no  juris- 
diction to  grant  the  motion.    At  all  events,  this  is  not  a  case  in 
which  further  litigation  should  be  encouraged.     There  have  been 
already  two  trials,  and  the  only  question  of  law  in  the  case  would 
not  be  open  to  the  plaintiff  in  the  Court  of  Error.    It  was  discussed 
In  the  argument  upon  the  rule  for  a  new  trial,  and  not  the  rule 
to  enter  a  verdict  upon  the  point  reserved.    They  cannot  appeal 
from  the  decision  upon  the  motion  for  a  new  trial,  as  leave  to  appeal 
was  not  given  by  the  Court. 

(a)  25  Law  Jour.,  N.  8.,  Exch.,  240. 
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H.  T.  1859. 


PlOOT,  C.  B. 

We  are  not  diBpoaed  to  yield  to  this  application.    Theie  oertainlj 
18  that  in  the  section  of  the  Act  of  Parliament  which  raises  sooe 
question.    In  the  case  of  WaUan  y.  Lane^  the  Court  of  Exchequer 
had  not  the  case  argued  hefore  them  on  both  sides,  and  they  did  not 
express  any  opinion  upon  the  construction  of  the  Act.    In  ihb  cue, 
the  question  arises  exactly  as  it  did  in  Waiam  v.  Lane^  in  whkh 
the  Court  decided  that,  assuming  they  had  jurisdiction,  the  case  was 
not  one  in  which  it  should  be  exercised.    We  are  disposed  to  tike 
a  similar  view.    If  this  case  should  go  to  the  Court  of  Eiror,  I  la 
inclined  to  think  that  the  question  argued  before  us  would  not  be 
open  to  the  appellant  there*     We  allowed  an  argument  before  vs, 
not  upon  a  point  reserved,  but  upon  the  motion  for  a  new  trial  If 
the  case  should  now  go  to  the  Court  of  £rror,  the  plaintiff  voold 
not  have  open  to  him  any  argument  with  reference  to  the  poist 
discussed  upon  the  motion  for  a  new  trial,  no  leave  having  been 
given  to  go  to  the  Court  of  Error  at  the  time  that  motion  vis 
disposed  o^  and  the  plaintiff  only  resting  upon  the  right  whieb  the 
Act  gives  him  to  go  to  the  Court  of  Error  upon  the  point  roBerred. 
The  question,  therefore,  argued  before  us,  and  to  which  we  gave  i 
good  deal  of  consideration,  would  be  excluded  in  the  Court  of  £nv. 
If  we  were  now  asked  for  the  first  time  to  allow  an  appeal  upon  tbit 
branch  of  the  case,  I  should  have  great  difficulty  in  saying  that  the 
case  was  a  proper  one  to  be  carried  further.    The  litigation  has  been 
quite  enough  to  satisfy  all  parties.     For  these  reasons,  we  ire 
disposed  to  adopt  the  course  taken  by  the  Court  of  Exchequer  in 
Waiiim  V.  Lane. 


Grbxbe,  B. 

I  wish  to  be  understood  as  not  intimating  any  opinion  whether 
a  case  might  not  arise  in  which  the  Court  would  have  jurisdictioo 
to  allow  a  party  to  appeal  after  the  expiration  of  the  four  dayi.  I 
concur  with  my  Lord  Chief  Baron,  upon  the  ground  that,  suppos- 
ing we  had  jurisdiction,  this  is  not  a  case  in  which  we  ought  to 
exercise  it. 


PiooT,  C.  B. 

We  think  it  very  important,  however,  that  the  attention  of  the 
Profession  should  be  called  to  the  peremptory  words  of  the  43id 


section. 
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H.  T.  1859. 


COURTENAY  v.  BLAKE. 

Jan.  21. 


This  was  an  action  of  libel,  and  the  summons  and  plaint  in  the  The  yenne  in 
margin  described  the  venue  in  the  action  as  *'  citj  of  Dublin."    The  ^ted^^  ti^ 

present  application  was  to  set  aside  the  summons  and  plaint,  for  margin  of  the 
•  «.  .  «««  •«      suinnioiis   end 

irregularity,  upon  the  ground  that  there  was  no  statement  in  the  pUunt  as  "  dty 

margin  of  the  summons  and  plaint  of  the  name  of  any  county.      ^  iP^h^^'ii 

yen«e  was  siif- 
E.  Sullivan  (with  him  C.  R.  Barry\  for  the  motion.  fidentlj stated* 

The  summons  and  plaint  is  wholly  irregular.    There  is  no  venue 

stated,  for  there  is  no  county  named,  and  the  62nd  section  of  the 

Common  Law  Procedure  Act,  1858,  is  express,  that  "  the  name 

of  such  county  shall  be  stated  in  the  margin  of  the  summons." — 

[PiaoT,  C.  B.    Are  not  ''city  of  Dublin"  and  *'  county  of  the  city 

of  Dublin"  synonymous? — Gbsenb,  B.     Cannot  the  Court  take 

judicial  notice  of  what  "  the  city  of  Dublin  "  is  ?] — ^We  submit  it 

cannot;  where  are  the  jurors  to  be  summoned  from  ?    Li  Pick  v. 

Haran  (a),  an  objection  of  this  kind  was  allowed,  to  an  affidavit 

made  in  the  city  of  Cork. — [Gbbenb,  B.    Possibly  the  omission 

might  have  interfered  with  a  prosecution  for  perjury]. — Some  of 

the  precedents  have  only  a  city  in  the  margin,  as  "  city  of  Bristol," 

but  no  precedent  can  be  produced  of  a  city  only  being  named 

in  the  margin,  where  there  is  not  a  county  named  in  the  body 

of   the  declaration.      Under  the  old  practice,  the  statement  of 

the   venue  in    the  margin    was  nothing ;  it  aided,  but  it  never 

hurt. 


P.  Maedonogh  and  FT.  A.  Exhamy  contra. 

^'  City  of  Dublin "  and  ''  county  of  the  city  of  Dublin "  are 
synonymous  terms,  and  the  Court  wiU  take  judicial  notice  of  that 
admitted  fiict,  because  they  are  treated  as  synonymous  in  several 
Acts  of  Parliament.  They  are  so  treated  in  the  Municipal  Cor- 
poration Act,  8  &  4  Ftc,  c.  108,  and  several  other  Acts.  The 
objection  is  of  the  most  technical  character,  and  ought  not  to  be 
favoured. 

C  JS.  Barry ^  in  reply. 

There  is  no  precedent  for  such  a  summons  and  plaint  as  this. 
It  is  contrary  to  the  form  given  in  the  Act,  and  the  Court  ought  not 

(a)  9  Ir.  Jm.  460. 
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H.  T,  1859.  to  aid   those  who   wilfully  depart  from  the   forms  prescribed  by 
£reA«gMr.     ^^^  ^^^ .   Wilkimon  v.  Sharland  (a). 


COUBTXHAY 

II. 

BLAKX. 


Jam.  77* 


PlOOT,  C.B. 

We  must  give  to  every  pleading  a  reasonable  interpretatioD.  It 
is  necessary,  according  to  the  10th  and  62nd  sections  of  the  CommoD 
Law  Procedure  Act^  and  the  form,  that  there  shall  be  a  TeDiie 
in  the  margin.  The  form  shows  how  the  venue  is  to  be  stated; 
and  when  here  we  find  the  words  **  city  of  Dublin/'  in  the  margin, 
they  mean  this,  "  I,  the  plaintiff,  describe  the  city  of  Dublin  ts 
my  venue ; "  but  the  venue  must  be  a  county ;  and  if  Iber^  be  B&cb 
a  thing  as  a  city  of  Dublin,  which  is  a  county,  *'  the  city  of  Dublin " 
properly  describes  it.  The  Acts  which  have  been  referred  to  show 
that  when  they  say  '^  city  of  Dublin,**  they  mean  *'  county  of  the 
city.**  We  are  asked  to  hold  that  the  plaintiff  does  not  meu 
by  "  city  of  Dublin  **  what  the  Legislature,  in  the  instances  dted, 
says  he  does ;  and  we  are  called  upon  to  do  that  upon  the  merest 
technicality,  the  discussion  of  which  has  occupied  the  Court  for 
so  long.    I  think  we  ought  to  refuse  the  motion  with  costs. 

Gbebne,  B. 

I  think  we  are'  bound,  since  the  Common  Law  Procedure  Act, 
to  give  every  pleading  a  reasonable  and  fair  interpretatioi\r  The 
Act  says  the  venue  shall  be  described  in  the  margin,  and  accord- 
ingly the  plaint  here  has  in  the  margin  **  city  of  Dublin.**  Tbe 
plain  meaning  of  that  is,  *'  I  select  the  venue  in  the  margin  as  jbj 
venue.**  Is  the  city  of  Dublin  a  venue  ?  Most  clearly  it  is.  The 
case  would  be  different  if  the  city  of  Dublin  were  no  venue.  For 
these  reasons,  I  concur  with  my  Lobd  Chief  Babon.* 

(a)  10  Sxch.  724. 
*  BiCHAanp,  B.,  abunte. 


WALDRON  V.  PABBOTT. 


Where  a  plain-  This  was  a  motion  that  the  notice  of  trial,  served  in  this  case  on  tht 
tice^trisl^OT  ^'^^^  ^^  January,  might  be  deemed  a  good  notice  of  trial  £oit  the 

the  ConsoUda-  Sittings  after  Term,  under  the  following  cixxsumstancee.    A  gami- 
ted  Court,  or  i  o  o 

and  Uie  defendant  made  no  objection  to  the  notioe,  but  appeared  at  the  trial,  and 

objected  that  the  Judge  had  no  jurisdiction  to  tiy  tbe  case,  the  Court  (the  last  day 

for  senring  notice  of  trial  haying  passed)  allowed  a  notice  of  trial  served  on  that  day 

to  stand  for  the  Sittings  after  Term. 
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shee  order  had  been  obUdDed  agidnst  the  defendant;  and,  as  he  H.  T.  1859 
dispated  his  UabiUty  to  pay,  the  plaintiff  (the  judgment  creditor)  '^^^•9««'- 
proceeded  against  him  by  a  writ  under  the  66thjBection  of  the  Com- 
mon Law  Procedure  Act  1856.  In  this  proceeding,  notice  of  trial 
waa  served  by  the  plaintiff,  for  the  Consolidated  Nisi  Prius  Court ; 
and  upon  the  22nd  of  January  the  case  was  called  on  in  that  Court 
Counsel  for  the  defendant  attended,  and  objected  that  the  Judge 
had  no  jurisdiction  to  try  the  case,  having  regard  to  the  237th 
section  of  the  Common  Law  Procedure  Act  1853.  The  plaintiff's 
Counsel  therefore  did  not  proceed  with  the  casef  and,  upon  the 
same  day,  notice  of  trial  was  served  for  the  After-sittings. 

R.  Armstrong^  in  support  of  the  application. 

The  Court  has  jurisdiction,  under  the  103rd  section  of  the  Com- 
mon Law  Procedure  Act  1653,  to  make  the  order  sought  for,  and 
the  case  is  one  in  which  the  jurisdiction  should  be  exercised.  The 
defendant  by  his  conduct  has  led  to  the  irregularity  in  the  service  of 
the  notice ;  for  he  acquiesced  in  it  as  a  proper  notice  until  the  day  of 
triaL  It  cannot  be  said  that  he  is  not  prepared  for  trial,  as  Counsel 
attended  for  him  in  the  Consolidated  Court,  and  must  have  been 
fully  instructed. 

■ 

£r.  O,  MaUey^  contra. 

It  is  admitted  now  that  the  former  notice  of  trial  was  irregular ; 
and  therefore  the  case  is  as  if  there  had  been  no  notice  served  but 
ihe  one  now  before  the  Court.  No  case  can  be  cited  in  which  the 
Court  made  such  an  order  as  that  now  sought. 


PxooT,  C.  B. 

The  whole  conduct  of  the  defendant  in  this  case  has  been  produc* 
tave  of  common  mischief,  involving  the  parties  in  useless  and  wanton 
expense.  There  may  be  some  question  whether  or  not,  having 
regard  to  the  237th  section  of  the  Common  Law  Procedure  Act 
1853,  there  would  have  been  any  irregularity  in  trying  this  case 
m  the  Consolidated  Court,  if  the  defendant  had  not  appeared  at  the 
trial;  but  that  the  Court  had  jurisdiction,  I  do  not  entertiun  a  doubt. 
If  he  had  not  appeared,  there  might  have  been  an  irregularis ;  but 
still  I  would  be  disposed  to  say  that  the  Court  would  bind  him  by 
his  iaekM  in  not  objecting  to  the  notice  served.  It  is  not,  however, 
necessary  to  express  any  opinion  upon  that  point.  What  has  been 
the  conduct  of  the  defendant  here  ?  He  allowed  his  adversary  to 
incur  all  the  expense  of  preparing  for  the  trial ;  he  abstained  from 
giving  any  notice,  and  appeared  by  Counsel  at  the  trial.    We  have, 


Hi 


Appendix. 


WALDBOV 

r. 

PABBOTT. 


H*  T«  1859*  therefore,  a  party  Ijing  by,  himaelf  BOggeflting  the  diftcolty,  and 
'^"^'  appearing  for  no  other  purpoae  than  to  apprise  the  Jodge  that 
he  did  not  intend  to  appear.  We  must  infer  that  he  entrapped 
his  adversary  to  let  pass  the  last  day  for  serving  notice  of  trial, 
by  inducing  him  to  believe  that  he  would  have  a  plenary  trial  in 
the  Consolidated  Court.  He  has  accomplished  one  object ;  we  mart 
take  care  that,  as  he  has  laid  a  trap  for  his  adversary,  his  adversary 
shall  not  fall  into  it,  but  that  he  shall  himself  incur  that  caUunitj. 
Upon  that  view  of  this  case,  I  think  it  perfectly  clear  that  we  ought 
to  exercise  the  jurisdiction  which  the  Court  possesses,  and  direct 
that  the  notice  of  trial  already  served  should  stand  for  the  Sittings 
after  Term. 


Gbbenb,  B. 

I  do  not  express  any  opinion  as  to  whether  or  not  the  Judge  had 
jurisdiction  to  try  this  case ;  but,  on  account  of  the  total  want  of 
good  faith,  and  great  misconduct  of  the  defendant,  I  quite  concar 
with  my  Lobd  Chief  Babon  that  the  jurisdiction  of  the  Court  wiB 
be  most  properly  exercised  by  acceding  to  this  application. 


Jan.  24,  27. 

Whtre  the 
plaintiff  dis- 
continiies,  the 
defendant  will 
be  entitled  to 
ooatB,  although 
the  aninmona 
and  plaint  has 
not  been  filed. 


MOTLAN  «.  HEALY. 

This  was  a  motion  on  the  part  of  the  defendant,  that  the  Taxing- 
master  might  be  directed  to  tax  the  defendant's  costs  in  this  caose, 
under  the  order  of  the  14th  of  December  1857 ;  and  that  the  aaid 
Taxing-master  should  tax  the  costs  incurred  by  the  defendant  in 
preparing  his  defence  to  this  action. 

It  appeared  that  the  action  was  brought  for  an  injury  to  a  maic, 
the  property  of  the  plaintiiT.    The  summons  and  plaint  was  aerred 
on  the  defendant  in  the  month  of  October  1867,  and  he  thereupon 
instructed  his  attorney  to  defend  the  action.    Instructions  were 
accordingly  sent  to  Counsel  to  prepare  a  defence,  and  an  order  to 
plead  several  defences  having  been  obtained,  the  defendant's  atto^ 
ney,  on  the  3rd  of  November,  proceeded  to  file  the  defenoes.  It 
then  appeared  that  the  plaintiff  had  not  filed  the  original  snmmoitf 
and  plaint,  although  the  time  for  filing  same,  so  as  to  enforce  a 
defence  within  the  twelve  days  for  appearing,  had  elapsed,  and  the 
officer  refused  to  receive  the  defences.    No  step  was  taken  by  the 
plaintiff  until  the  14th  of  December  1857,  when  he  obtained  m 
order  to  discontinue  the  proceedings,  on  the  usual  terms  of  paTment 
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of  costa.  On  the  l7th  of  May  1858,  the  defendant's  attorney  served  H.  T.  1859* 
the  costs  of  defence  upon  the  plaintiff's  attorney,  and  subsequently  ^  ^'^' 
issued  a  summons  to  tax  them.  On  the  24th  of  August,  the  taxation 
came  on  before  the  Taxing-master,  and  he  decided  that  he  had  no 
power,  under  the  circumstances,  to  tax  any  costs  of  defence  as 
between  party  and  party.  The  same  view  was  taken  by  the  other 
Taxing-master  before  whom  the  matter  was  brought.  The  defendant 
now  appealed. 


M.  Morris^  for  the  motion. 

The  decision  of  the  Taxing-master  proceeded  on  the  principle 
that  the  defendant  was  entitled  to  no  costs,  because  he  had  not  filed 
his  defence,  which  was  owing  to  the  default  of  the  plaintiff.  The 
order  of  the  14th  of  December  1857  allows  the  plaintiff  to  discon- 
tinue on  payment  of  costSj  and  we  are  entitled  to  some  costs  under 
that  order.  It  would  be  most  unjust  that  the  plaintiff  should  have 
it  in  his  power  to  commence  an  action  by  serving  a  summons  and 
plaint,  put  the  defendant  to  expense  in  preparing  for  his  defence, 
and  then  escape  the  payment  of  any  costs  by  his  own  omission  to 
file  the  writ. 

W.  Butler^  contra. 

The  service  of  the  summons  and  plaint  is  nothing  without  the 
filing ;  for  the  defendant  is  not  bound  to  appear  and  take  defence 
until  then.  The  writ  is  not  a  record  of  the  plaintiff's  demand,  or 
a  declaration,  until  it  is  filed.  At  all  events,  the  defendant  is  only 
entitled  to  £1.  Is.  Od.  costs,  by  analogy  to  the  rule  fixing  the  costs 
where  the  plaintiff  has  neglected  to  file  the  summons  and  plaint 
within  two  months  from  the  service,  and  the  defendant  enters  a  rule' 
to  compel  him  to  proceed,  or  pay  such  sum  to  the  defendant  as  shaU 
be  occasioned  by  reason  of  his  having  been  served  with  the  sum- 
mons and  plaint  (s.  88).  The  costs  in  that«case  have  been  fixed  by 
the  Taxing-masters  at  £1.  Is.  Od. 


Gbbxne,  B. 

That  is  where  the  defendant  takes  a  step  to  put  the  plaintiff  out 
of  Court ;  but  here  the  plaintiff  has  put  himself  out  of  Court.  I 
do  not  see  how  that  section  can  be  applied  to  cases  of  disconti- 
nuance. Your  argument  must  be  that,  though  the  section  of  the 
Common  Law  Procedure  Act  says  that  the  plaintiff  shall  discon- 
tinue on  payment  of  costs,  the  defendant,  even  in  the  case  of  a 
discontinuance,  is  entitled  to  no  costs,  unless  the  defence  be  filed. 
What  is  a  defendant  to  do  when  he  is  served  with  a  summons  and 
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H.  T.  1869*  plaint?    Surely  he  m  justified  in  •howing  it  to  his  attorney, iid 
^^^^\     sending  him  to  see  it  if  it  is  filed ;  and  job  saj  now  the  plaintiff  ein 
withdraw  from  the  suit  without  pajing  to  the  defendant  one  fiythisg 
of  those  oosto. 


Jmi^,  The  Court  made  the  following  order ; — 

That  it  be  referred  to  the  Taxing-officer  to  tax  and  certify  tin 
costs  properly  and  necessarily  incurred  by  the  defendant 
in  preparing  for  his  defence  in  this  action,  and  payable  by 
the  plaintiff,  under  the  said  order  of  the  14th  of  Deceiaber 
1W7. 


Jan.  81.  DUNNE  e.  LEWIS. 

The  Court  will  T.  A.  Pt7RCELL  moY«d,  in  this  case,  for  an  order  that  a  writ  of 
writ  ^f^ra^!  9iibpcBna  ad  testifieandum  might  issue,  to  compel  two  penons 
p€tna  ad  teui-  named,  and  resident  in  London,  to  attend  at  the  trial  of  this  ease 
ueae.'to  com-  ^^  ^^®  approaching  After-sittings.  It  appeared  that  one  of  tbe 
pel  the  attend-  persons  sought  to  be  examined  was  a  solicitor,  and  the  other  a 
ness  resident    cashier  in  a  mercantile  establishment.     The  affidavit  upon  which 

out  of  the  jo-  ^iiQ  motion  was  irrounded  stated  that  the  evidence  was  material  and 

rifldiction,  un-  ® 

leas     it    be     necessary  for  the  plaintiflT's  case,  and  could  only  be  given  by  the 

e^<teS<^*^c^!  ?^^^^  sought  to  be  eaamined^-.[PiooT,  C.  B.  Why  could  not  they 
not  be  had  nn-  be  examined  by  a  commission  ?1-*There  would  not  be  time  be^  the 
«ion*or*other^  ^^^  ^  obtain  their  evidence  under  a  commission. — [Figot,  C.  B. 
wise  than  bv  This  is  a  jurisdiction  which  should  be  exercised  with  cautioB,  for 
attendance  of  otherwise  the  most  oppressive  and  vexatious  use  might  be  made  of 
the  witness,      it. — Richards,  B.  I  think  your  affidavit  should  state  an  applicttioOf 

and  the  result  of  tfiat  application.} 

PiooT,  C.  B. 

The  17  &  18  Fic,  c.  34,  has  given  power  to  the  CMrt  to  eompd 
the  personal  attendance  of  witnesses  resident  in  other  parts  of  the 
United  Kingdom ;  but  the  Courts  have  a  discretion  giiren  to  tbeo, 
and  that  wHh  a  view  of  guardifig  against  the  kieosveiiienoe  which 
the  e&eroito'  ef  it  migh*  occasion.  In  the  present  ease  it  migirt  be 
highly  inconvenient  for  these  gentlemen^^-^one  a  soliieiler^  and  the 
other  a  oashier  in  a  ateroantile  estabKdhment — to  be  absenf  ^^ 
their  business  in  London.  It  must  be  shown,  by  affidavit  thai  thiv 
evidence  cannot  be  procured  by  e  commission,  or  otherwise  thaa  hy 
their  personal  attendance. 

Grssne,  B.,  concurred. 
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NAGHTEN  ».  MIDLAND  GT.  WESTERN  RAILWAY  CO. 

'    Jtok,  31. 

E.  P.  Lktinos  moYed,  on  behalf  of  the  defendants,  for  libertj  to  The  affidayit 
deliver  to  the  plaintiff  certain  interrogatories,  pursuant  to  the  Com-  moi^^for  U- 
mon  Law  Froeedore  Act  1856,  s.  56*    The  piaiutiffy  by  his  summons  bertytodellTer 
and  plaint^  claimed  a  sum  of  £80  as  damages,  for  the  loss,  bj  the  ^es    ^uld 
defendants,  of  certain  articles  of  his  personal  luggage.   The  affidavit  *^^  ^^  cir- 
upon  which  the  motion  was  grounded  stated  that  the  defendants  to  which  dii- 
were  wholly  ignorant  of  the  time  and  place  of  the  alleged  loss,  ot  ^^^    ^ 
any  other  circumstances  attending  same. 

M^Ketma  v.  CAesier  Sf  ffoijfkead  Raihoaif  Co.  (a)  was  cited  in 
support  of  the  motion. 

The  Court  directed  the  motion  to  stand  over  until  the  affidavit 
was  amended,  by  stating  the  particular  circumstances  as  to  which 
disclosure  was  sought. 


The  affidavit  having  been  amended,  by  stating  the  ciroumstaoces        Ftb.  2. 
upon  which  discovery  was  desired,  and  the  questions  proposed  to  be 
put,  PiooT,  C.  B.,  made  the  order. 

(a)  8  Ir.  Com.  Law  Sep.,  App.,  xzri. 


HERBERT  v.  BEYHAN.* 


7(011.20. 


The  action  in  this  case  had  been  brought  to  recover  an  arrear  of  If  a  question 
rent.    The  case  was  tried  before  the  Lord  Chief  Baron,  at  the  j^^^  to  the 
Sittings  after  Easter  Term  1857.    At  the  trial,  the  plaintiff  sought  liabUityof  a 
to  give  evidence  of  the  agreement  under  which  it  was  alleged  that  stamp4aty, 

the  defendant  held  certain  premises  under  the  plaintiff,  and  which  the  Jadge  may 

Tceerve  the 
it  appeared  had  not  been  stamped.    That  agreement  was  in  the  qneetion  for 

following  terms :—  »•  ^^^  "i 

"  1  Waton-iuare.  1st  of  April  1850.        Jd^JI^X 

*^1  propose  to  pay  the  Right  Hon.  Sidney  Herbert  the  sum  of  tional  lo^- 

'' fifty-five  pounds  for  the  field  formerly  in  the  possession  of  Mr.  Fits*  stamp-dnty 

and  pexudtj. 
Such  a  lodgment  is  not  a  detennination  of  right  in  faTonr  of  the  Crown. 

*  The  report  of  this  case  deals  with  onlj  one  of  the  points  decided ;  its  publi- 
cation, upon  the  main  question  discnseed,  has  been  unavoidably  delayed. 
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BXRBKRT 
BSTHiUr. 


^'patrick,  and  latelj  held  bj  me^  in  SandTiiioiint^  eootaininz 
^  about  eleTen  Irish  acres,  for  one  year  from  the  25Ui  daj  of  MLth 
''last,  said  rent  to  be  paid  qaarterlj,  on  the  25Ui  daj  of  Jone^  tk 
''  25th  daj  of  September,  25th  of  December  and  2oth  of  Much 
**  next ;  and  I  undertake  to  surrender  the  above  named  fidd  at  m 
**  time  that  possession  may  be  required  of  me. — ^MicHAjn.  Bctha5.' 
The  defendant  objected  to  the  admission  of  this  instrument,  being 
unstamped ;  and  the  f^aintiff  insisted  that  it  did  not  require  s  stimpi 
He,  however,  lodged  the  penalty  and  the  du^  with  the  B^istnr  d 
the  Court,  pursuant  to  the  19  &  20  Vie^  e.  113,  ss.  34  and  35 ;  the 
learned  Judge  reserving  liberty  for  him  to  move  for  a  return  of  the 
said  duty  and  penalty,  if  the  Court  above  should  be  of  opinioD  thii 
the  document  was  admissible  in  evidence  without  a  stamp. 


C,  H.  Woodroffe  now  appeared  to  move  accordingly. 
Counsel  was  proceeding  to  argue  that  the  docum^t  did  not 
require  a  stamp,  when — . 

Jebb^  for  the  Commissioners  of  Inland  Revenue,  objected  that  the 
ruling  of  the  Judge  was  final  under  the  Common  Law  Procedure 
Act,  and  the  question  could  not  he  reserved  for  the  Court  above  ; 
that  the  document  had  been  given  in  evidence,  and  the  penaltj  and 
duty  lodged,  and  the  Court  was  bound  by  that,  and  had  no  jarisdi^ 
tion:  Siardei  v.  Kuezinski  (a)^  cited  in  Ferg.  Com.  Law  Prae^ 
p.  834. — [Penhefathsr,  B.  The  Judge  admitted  the  proposal 
unstamped,  but,  lest  he  should  be  wrong,  he  allowed  this  money  to 
be  lodged,  in  order  to  guard  the  rights  of  the  Crown. — Greens,  B. 
There  has  been  no  ruling  here  ;  bat  the  question  is  reserved.  The 
case  referred  to  only  decides  that,  if  the  Judge  below  decides  the 
question,  this  decision  is  not  to  be  reviewed.] 

Woodroffe  resumed,  and  argued  that  the  agreement  was  not 
liable  to  stamp-duty. 

Jebby  contra. 

PiooT,  C.  B. 

The  reason  that  I  reserved  this  matter  as  I  did  at  the  trial  wa^ 
that  I  thought  it  advisable,  in  consequence  of  some  cases  indo- 
tinctly  occurring  to  my  memory,  that  the  matter  should  not  be 
finally  decided  by  me  at  Nisi  Prius,  but  that  it  should  receive  tbe 
consideration  of  the  Full  Court ;  and  the  only  way  in  which,  nnd& 


(a)  25  Law  Jour.,  C.  P.,  2, 
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the  Acty  I  could  do  so  was,  by  not  receiving  the  money  as  a  pay*  H.  T.  1858. 
ment,  but  by  allowing  the  party  to  lodge  it  with  the  Registrar,  -^«*«7"^" 
subject  to  the  opinion  which  I  and  my  Brethren  here  should  enter- 
tain upon  the  matter.  The  money  was  not  received  or  paid  under 
the  Act  of  Parliament.  If  the  Registrar  had  received  it  as  a  pay- 
ment under  the  Act,  it  never  could  be  paid  back ;  but  he  would  be 
bound  to  pay  it  over  to  the  Receiver  of  Stamps.  Neither  of  the 
parties  made  any  objection  to  my  taking  this  course  at  the  time, 
both  being  anxious  to  avoid  payment  of  the  money,  and  there  being 
no  party  to  represent  or  support  the  rights  of  the  Crown.  The 
matter  appeared  to  me  to  be  the  subject  of  considerable  doubt  and 
difficulty;  and  the  leaning  of  my  mind  would,  at  that  time,  have 
been  to  have  received  the  instrument  without  a  stamp ;  but,  as  there 
appeared  to  me  to  be  important  questions  in  the  case,  in  which  the 
Crown  was  especially  interested,  and,  as  my  opinion  was  against 
the  Crown,  I  wished  to  give  an  opportunity  of  having  the  case 
investigated.  I  do  not  mean  to  say  this*  is  a  precedent,  or  a  course 
permitted  by  the  recent  Act  of  Parliament,  but  it  seems  to  me  the 
only  course  by  which  an  opportuni^  of  having  the  case  argued  can 
be  given  to  the  Crown. 

His  Lordship  then  gave  judgment  at  length  upon  the  point  of  law, 
holding  that  the  document  was  not  liable  to  stamp-duty. 


PSNNEFATHER,  B. 

There  have  been  two  questions  made  in  this  case,  upon  each  of 
which  I  think  it  necessary  to  say  a  few  words.  The  first  is,  that  the 
money  having  been  lodged  under  the  Act  of  Parliament,  it  is  there 
to  the  use  of  the  Crown,  and  the  party  has  no  right  to  get  it  back  at 
all.  Now,  if  it  were  a  lodgment  made  pursuant  to  the  provision  in 
the  Act  of  Parliament,  which  is  a  very  beneficial  provision,  and  one 
which  ought  to  be  favourably  construed,  it  could  not  be  paid  out  to 
the  party  under  any  circumstances ;  but  that  clause  of  the  Act  applies 
only  to  the  case  where  the  Judge  is  of  opinion  that  the  instrument 
requires  a  stamp.  K  he  be  of  that  opinion,  then  the  party  must  pay 
the  stamp-duty  and  a  certain  penalty,  and  that  is  paid  to  the  Crown, 
and  the  party  can  never  get  it  back  again ;  but,  in  such  a  case,  the 
Court  must  at  the  trial  be  of  opinion  that  the  instrument  requires  a 
stamp.  Now,  in  this  case,  the  leaning  of  the  Lord  Chief  Babon 
was,  that  the  instrument  did  not  require  a  stamp ;  and  he  would  have 
received  it  in  evidence,  without  more,  if  he  had  decided  the  question ; 
but,  wishing  to  reserve  the  question  for  the  Crown,  in  case  he  might 
be  mistaken,  he  directed  the  parties  to  lodge  this  sum  of  money  with 
the  Registrar,  not  according  to  the  Act  of  Parliament,  but,  with  the 
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H.^T.  1859*  oonaeDt  of  the  parties,  and  to  be  paid  to  the  Crown,  incase  this  Cooit 

should  be  of  opinion  that  the  instniment  did  require  a  stamp.  It  is 
plain  that  this  was  not  paid  under  the  antliority  of  the  Act  of  Flu- 
liamenty  which  onlj  could  come  into  operation  when  the  Judge  at 
the  trial  thinks  the  document  requires  a  stamp.  It  was  merely 
lodged  0X  abtmdanti  camidd^  to  await  the  oonfimatorj  dedsion  of 
this  Court 

Upon  the  other  question,  his  Lordship  concurred  with  the  Lou> 
Cbibf  Baron. 

BlOHABDS,  B. 

With  respect  to  the  preliminary  question,  as  it  may  be  celled,  I 
have  no  difficulty  whateyer ;  I  arrive  quite  at  the  same  condosioD 
as  my  Lobd  Chxbf  Baboh. 

Gbbbnb,  B. 

On  the  first  question,  I  have  no  doubt  whatever ;  and  I  hsTe  to 
express  my  perfect  concurrence  in  the  views  of  my  Brethren,  with 
respect  to  the  course  taken  by  my  Lobd  Chibf  Babob.  It  is  qoite 
impossible  to  hold  that  the  lodging  of  this  mon^  in  Court  was  t 
payment  over  to  the  officer  as  a  trustee  for  the  Gtown  \  and  I  there- 
fore feel  no  difficulty  upon  this  part  of  the  case. 

Upon  the  other  point  in  the  case,  his  Lordship  diffisred  from  the 
other  Members  of  the  Court,  and  held  that  the  document  required  a 
stamp. 
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H.  T.  1859. 


SHEPFEBD  9.  BBAMISH. 

Jon*  27* 

Ih  this  case  the  defendaat  had  obtained  the  usual  order  to  compel  The    affidavit 

the  plaintiffs,  who  were  resident  oat  of  the  jurisdiction,  to  give  moti^fo^ae^ 

security  for  costs.   That  order  was  obtained  upon  an  affidavit  depos-  cmitr  for  ooata 

ing  to  facts  from  which,  if  true,  the  existence  of  a  defence  upon,  the  ^^^    ^Sie^ 

merits  might  be  inferred.     The  present  application  was  to  set  aside  some  J^ta 

i  i»  i_     froiQ  wnich  toe 

that  order,  upon  the  ground  that  there  was  no  defence  upon  the  eziatence  of  a 

merits  to  the  action  ;  and  several  affidavits  were  made  in  support  of  ^^^P^^^f 

the  motion,  stating  certain  proceedings  in  the  Insolvent  Court,  and  bat  the  Coiut 

other  matters,  which  were  relied  upon  as  showing  that  the  defendant  ^  J^denw^ 

had  no  meritorious  defence  to  the  action.  to    teat    the 

truth  of  ancfa 
,-.  an  allegation. 

T.  Harris^  in  support  of  the  application. 

£.  M.  Kelly ^  contra,  was  not  called  upon. 

PXGOT,  C.  B. 

We  do  not  require  to  hear  any  opposition  to  this  motion.  The 
course  taken  here  is  an  abuse  of  the  practice  of  this  Court,  accord- 
ing to  which  it  is  considered  necessary  that,  in  the  affidavit  grounding 
a  motion  for  security  for  costs,  the  defendant  should,  besides  the 
general  allegation  that  he  has  a  defence  on  the  merits,  show  some- 
thing which  may  satisfy  the  Court  that  such  a  defence  exists — not 
that  he  should  state  evidence,  but  merely  some  matter  to  satisfy  the 
Court  that  the  allegation  he  makes  is  true.  But  it  was  never  held 
or  suggested  by  this  Court  that  we  would  allow  that  matter  to  be 
contradicted  or  contested  by  other  affidavits.  In  the  present  case 
we  have  ^Ye  or  six  affidavits  deposing  to  certain  proceedings  in  the 
Insolvent  Court,  upon  which  we  are  called  on  to  say  that  there  is 
no  defence  upon  the  merits.  Now,  if  this  were  true,  we  should  have 
to  stay  the  proceedings  in  this  action,  which  we  clearly  are  not  at 
liberty  to  do.  This  is  an  instance  of  an  application  of  a  most  oppres- 
sive nature.  We  shall  first  refuse  this  motion,  with  costs,  letting  the 
rule  stand,  founded  as  it  was  on  an  affidavit  primd  facie  disclosing 
a  case  of  merits ;  and  next,  we  shall  direct  that  the  costs  be  paid  by 
the  plaintiff's  ittomey. 

Grxehe,  B. 

The  rule  made  by  this  Court  is  founded  on  the  wording  of  the 
Act  of  Parliament,  which  directs  that  no  order  to  give  security  for 

k 


1: 


Appendix. 


8HBFPEBD 

V, 
BXAMI8H. 


H.  T.  1859*  costs  shall  be  made,  unless  upon,  not  an  affidavit,  bat  a  saHrfaetory 
Exchequer,  affidavit,  that  the  defendant  has  a  defence  upon  the  merits.  Now, 
what  is  a  satisfactory  affidavit  ?  It  is  not  an  affidavit  stating  a  case 
which  the  Court  must  be  satisfied  will  succeed  at  the  trial ;  bnt  if 
the  mere  general  allegation  **  that  the  defendant  has  a  defence  npoB 
the  merits  "  amount  to  a  satisfactory  affidavit,  it  appeared  to  ns  that 
there  would  be  nothing  before  the  Court  upon  which  it  could  exer- 
cise any  judgment  at  allj  and  that  the  word  ^^  satisfactory "  would 
become  altogether  useless :  but,  on  the  other  hand,  it  is  a  mistake 
to  assume  that  the  word  *' satisfactory '^  means  that  the  affidavit 
should  satisfy  the  Court  that  the  defendant's  case  is  well  founded  in 
point  of  law  or  fact :  what  this  Court  says  is,  **  Show  us  on  the 
face  of  your  affidavit  what  is  the  defence  you  set  up.**  It  is  right 
that  the  rule  of  this  Court,  differing  as  it  does  from  that  of  the  other 
Courts,  should  be  understood.  It  says,  **  Put  us  in  possession  of 
**  something  like  a  fact  or  a  defence  which  wiU  enable  us  to  say  that 
«*  you  have  something  to  dispute  with  your  adversary.  Let  us  on- 
*'  derstand  that  you  do  not  take  upon  yourself  to  say  that  yon  have 
*'  a  defence  in  the  abstract,  but  tell  us  something  which  is  sufficient 
'^  to  show  us  that  you  have  a  defence  to  the  action.**  I  never  would 
suffer  a  matter  of  that  kind  to  be  met  by  the  other  side  on  affidavits. 
It  is  entirely  a  question  between  the  party  making  the  application 
and  the  Court.  I  therefore  think  the  affidavits  made  here  are  un- 
warrantably put  on  the  files  of  this  Court.  The  defendant  has  no 
means  of  making  the  plaintiff  pay  the  costs  if  he  fails  in  the  action, 
and  comes  forward  to  stay  him  until  he  gives  security ;  and  for  that 
he  merely  has  to  make  a  primd  facie  case  for  the  satisfaction  of  the 
Court.  I  therefore  quite  concur  with  my  Lord  Chirp  Baroh  in  the 
mode  which  he  has  adopted  of  notifying  his  disapprobation  of  this 
proceeding. 


PlQOT,  C.  B. 

I  may  mention  that,  in  Warritiffton  v.  Leake  (a),  it  is  distinctlj 
ruled  that  when  facts  are  brought  forward  in  the  affidavit  bj  the 
defendant,  it  is  not  competent  to  the  opposite  party  to  answer  those 
facts  by  a  counter-affidavit. 


(a)  llEzch.  S04. 
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H.  T.  1869. 

Qimm's  Bench 


M*ENIRY 

r. 

THE  WATEBFORD  AND  LIMERICK  RAILWAY  CO.* 

(Queen's  Bench.) 


Jan,  28. 


Motion  for  leave  to  withdraw  the  demurrer  to  the  defence  in  this  After   a    de- 

,      ffinirer    to    a 
case,  and  to  take  issue  on  such  defence,  upon  the  terms  of  paying  the  defence    had 

costs  of  the  argument  on  the  demurrer,  and  of  the  judgment  thereon,  ^^  aSS^- 

when  taxed.   Judgment  on  the  demurrer  was  marked  on  the  20th  of  ed,  and  juds- 

June  1858.t  The  plaintiff,  who  was  a  kbourer,  by  his  affidavit,  made  JJf  C^^ 

a  case  of  neelieence  and  incompetency  against  a  servant  of  the  Com-  foeed  amotion 

r     u-  u  .1.    *     •  •     *       J  •   •   «^  *k^  by  the  plaintiff 

pany,  m  consequence  of  which  the  train  ran  against  and  injured  the  f^^ leareto set 

plaintiff;  and  he  alleged  that  for  such  neglect,  in  connection  with  *^^®^f^^^ 

the  accident,  the  servant  was  prosecuted  by  the  defendants  at  the  defendant   on 

Kilkenny  Summer  Assizes  of  1857,  and  sentenced  to  imprisonment,  ^^  ^^^"J^ 

with  hard  labour.   He  also  alleged  that  his  poverty,  which  was  inaeiniacton 

caused  by  the  injuries  which  he  had  sustained,  was  the  cause  of  his  ^  ^  ^vmM 

not  having  applied  to  the  Court  at  an  earlier  period.  of  paying  the 

The  defendants,  in  an  affidavit  by  their  traffic  manager,  relied  ^^im^  and 
upon  the  length  of  time  which  the  plaintiff  had  aUowed  to  elapse  since  jadgment. 
judgment  had  been  marked,  and  alleged  that  much  injustice  would 
be  done  if  they  were  now  obliged  to  go  ^  trial,  as  three  material 
and  important  witnesses,  who  were  named,  had  left  the  defendants ' 
employment,  and  were  out  of  the  jurisdiction,  and  as  the  attendance 
of  other  witnesses,  who  were  also  named,  would  be  attended  with 
serious  inconvenience  to  the  defendants.  It  was  also  alleged  that  the 
plaintiff,  after  completely  recovering  from  the  effects  of  the  accident, 
had  been  again  employed  by  the  defendants  until  the  22nd  of  August 
1857»  when  he  was  dismissed  from  their  employment,  for  idleness, 
and  not  for  physical  incapacity. 

The  plaintiff,  by  an  affidavit  in  reply,  stated  whereabouts  in  Eng- 
land the  three  witnesses  alleged  by  the  defendants  to  be  material  wit- 
nesses, and  to  be  out  of  the  jurisdiction,  were  to  be  found,  and  also 
stated  that  all  the  other  witnesses  were  resident  within  the  jurisdic- 
tion.   The  plaintiff  also  relied  on  a  promise  which  had  been  made 

*  Coram  Cramptoit,  PsaaiK  and  O'BaiKN,  JJ. 

t  NoTB.-~The  pleadings  in  this  case  m  ftdly  set  ont  in  the  report  of  the  argu- 
ment on  demurrer  (8  Ir.  Gonu  Law  Bep.  312). 
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H.  T.  1859-  to  Lim  bj  the  defendants,  to  give  him  permanent  emploTmeDti  of  i 
leas  laborious  nature  than  his  former  employment. 


M^XNIBT 
V. 

w.  db  L. 
BAXLWAT. 


D.  Lynch  (with  him  F.  Smyih\  for  the  motion,  relied  upon  tbe 
merits  disclosed  bj  the  affidavits. 

J.  E.  Waiih  and  Tandy ^  eontra,  relied  on  the  lapse  of  time  gince 
the  demurrer  had  been  argued,  and  upon  the  absence  of  material 
witnesses,  whereby  the  defendants  would  be  now  unable  to  defend 
the  action. 

D.  Lynch  replied. 

Ceamptoh.  J. 

The  lapse  of  time  which  has  occurred  is  a  veiy  strong  dicnn- 
stance  against  the  possibility  of  our  granting  this  motion,  by  which 
we  are  called  upon  to  do  great  prejudice  to  the  defendanta.  We 
cannot  enter  into  the  conflicting  swearing  of  the  affidavits,  on  t 
motion  like  the  present  \  but  it  must  be  admitted  that  the  defendants 
would  be  placed  in  a  position  of  g^at  disadvantage  if  the  Court 
were  to  grant  this  motioui  and  to  allow  the  plaintiiF  to  try  back  and 
to  proceed  as  if  he  had  not  demurred  to  the  defence,  but  had  taken 
issue  on  the  facts  averred  bj  it.  This  motion  is  contrary  to  tk 
practice  of  the  Court — a  practice  founded  upon  a  wise  maxim  in 
the  administration  of  justice,  imemi  reipnbUeoB  ni  Hi  Jmis  1^ 
iim.  If  the  defendants  have  promised  the  plaintiff  in  tbe  manner 
alleged  in  his  affidavit,  the  refusal  of  this  motion  will  not  prajiKiioe 
him  in  the  dightest  degree  in  enforcing  his  rights  under  that  promise. 

Motion  refused. 


Jan,  29. 


THE  QUEEN  r.  JOSEPH  MAGILL .♦ 


The  Court      Bbkwster,  on  the  17th  of  November  last,  obtained  a  ooDditional 
oertiomi    to    order  for  a  writ  of  certiorari,  directed  to  the  Justices  of  Asiiae,  and 

remove  an  ia.  the  Clerk  of  the  Crown  for  the  county  of  Ahtfim,  to  remove  into 
dictment    for  -^  j       •  ci 

obstnicting   a  the  Court  of  Queen's  Bench  a  bill  of  indictment,  found  against 

pubUc    high,    i-he  defendant  at  the  Summer  Assizes  of  1858,  for  the  county  of 

way,  from  the  ^  a  m 

AaoMs,  it       Antrim,  for  obstructing,  by  the  erection  of  a  gate-house  and  vu' 

appearing    to 

be     neceaaanr 

to  the  ends  of  jnstioe  that  there  ahonld  be  a  view  of  the  btau  in  quo. 

*  Coram  LBpaoTi  C.  J.,  PsaazN  and  O'Brisn,  JJ. 
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traiice-gAtea,  certain  highways,  footways  and  driftways  leading  into<»  H.  T.  1 859* 
over  certain  lands  part  of  the  Cave-hill  near  Belfast  in  said  coooty ;  ^€^i^^»B&meh 
on  the  grounds  that  the  trial  of  the  issne  in  the  indictment  woold  thb  qusxv 
involve  difficult,  novel  and  important  questions  of  law ;  that  the  ^' 

indictment  being  preferred  at  the  instance  of  certain  persons,  in- 
habitants of  the  said  county,  calling  themselves  an  '*  Association  for 
the  protection  of  public  rights  of  way  in  and  around  Belfast,"  and 
all  or  some  of  whom  were  liable  and  likely  to  serve  as  jurors,  were 
prejudicially  affected  against  the  defendant,  by  reason  of  certain 
newspaper  publications  in  reference  to  the  offence  charged  in  the 
indictment,  and  the  invasion  of  public  rights  of  way  hitherto  en- 
joyed by  the  inhabitants  of  said  county. 

Brewtter  (with  him  M^.Oowran)  now  moved  that  the  conditional 
ord«r  be  made  absolute ;  and  in  addition  to  the  grounds  set  out  in 
the  conditional  order,  which  were  verified  by  the  affidavit  of  the 
defendant,  urged  that  the  real  controversy  in  the  case  was,  whether 
the  inhabitants  of  Belfast  and  the  neighbourhood  had  a  right  to  go 
over  any  part  of  the  Cave-hill,  of  which  the  highway  obstructed  by 
the  defendant  was  a  portion  ?  That  the  case  was  not  substantially 
in  its  nature  the  subject  of  a  criminal  prosecution,  but  partook 
much  more  of  the  nature  of  a  civil  action.  He  also  argued  that  this 
was  not  an  application  to  change  the  venue,  but  merely  to  have  the 
indictment  removed  into  this  Court  by  certiorari ;  in  that  event  the  case 
could  be  tried  by  a  special  jury.  That  the  right  in  question  being 
both  a  public  right  and  a  private  privilege,  a  very  important  and 
difficult  question  of  law  would  thus  arise,  and  that  the  removal  of 
the  case  into  this  Court  by  certiorari  would  enable  the  parties  to 
have  it  tried  at  Nisi  Frius,  and  to  have  the  opinion  of  the  Court 
above  upon  the  question  of  law.  A  view  of  the  premises  was  neces- 
sary, and  that  could  not  be  had  in  a  criminal  proceeding. 

Maedonogh  and  Joy  (with  them  Harrison)  opposed  the  motion, 
and  relied  on  the  affidavit  of  the  solicitor  for  the  said  association, 
negativing  the  allegations  of  the  defendant  as  to  the  newspaper  publi- 
cations influencing  the  minds  of  the  jurors,  and  stating  that  several 
material  witnesses  for  the  prosecution  were  aged  persons,  and  that 
it  would  be  most  difficult,  if  not  actually  impracticable,  to  examine 
them  if  the  trial  were  not  had  in  Belfast,  and  that  it  would  be 
necessary  to  have  a  view  of  the  premises  in  question.  They  also 
contended  that  where  the  indictment  was  sought  to  be  removed,  on 
the  ground  that  difficult  points  of  law  may  arise  on  the  trial,  it 
must  be  specified  what  those  points  are :  Rex  v.  Harrison  (a) ; 

(«)  1  Chit.  571. 
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H.  T.  1859*  Regina  y.  Oreene{a)\  Rex  ▼.  Jowl{h).  Upon  the  point  tbt  a 

QM€€>CMBmich  certiorari  is  not  granted  on  slight  grounds,  they  cited  Rex  ▼.  Fd- 

THE  qussN  lowe  (c).    Thej  also  argued  that,  by  the  II  &  12  F%?^  c.  78,  the 

^'  Judge  may  reserve  any  question  of  law  that  arises  at  the  trial,  for 

the  consideration  of  the  Court  of  Criminal  Appeal :  Rex  ▼.  Tm- 

plar  (d).  That  the  newspaper  publications,  having  taken  place  tvo 

years  ago,  could  not  influence  the  minds  of  the  jurors:  12ex  t. 

Mead(e).    That  the  necessity  for  a  special  jury  is  not  ground  for 

granting  a  certiorari :  Regina  v.  Greene  (f).  That  the  neoeasitj  for 

a  view  of  the  loeus  in  quo  may  be  a  good  ground  for  a  oertiorvi: 

Corner**  Crown  Prae.^  p.  54,  citing  Rex  v.  Tradgeiy{g). 

Lefbot,  C.  J. 

The  difficulty  which  we  at  present  feel  arises  from  the  anthority 
of  the  case  which  has  decided  that  the  necessity  for  a  special  JQ7  is 
not  alone  a  sufficient  ground  for  granting  a  certiorari.  In  this  case, 
however,  we  are  not  limited  to  that  ground,  there  being  anotber 
which,  although  not  made  as  apparent  as  it  might  have  been,  jet  is 
one  which,  as  well  from  the  nature  of  the  case  as  from  the  statement  of 
the  party  opposing  this  motion,  is  such  as  will  authorise  us  to  grant 
the  certiorari — ^I  mean  the  necessity  of  a  view.  Now,  that  tbers 
cannot  be  a  view  unless  we  remove  the  case  by  certiorari,  is  a  groimd 
which  takes  the  present  case  out  of  the  authority  of  the  cases  to 
which  I  have  referred.  Although  we  are  of  opinion  that  the  dif- 
ficulty of  the  questions  of  law  has  not  been  made  out,  so  as  to  autho- 
rise us  to  grant  the  certiorari  upon  that  ground  alone,  yet,  it  being 
apparent  that  it  is  absolutely, necessary  to  the  ends  of  jnstiee  thst 
there  should  be  a  view,  upon  that  ground  we  grant  the  oertioivi 

(a)  1  WiL  WoL  &  Hodg.  85.  (6)  2  Ear.  &  WoL  875. 

(c)  1  Har.  &  Wol.  648.  (d)  1  N.  AP.  91. 

(0  8  Dow.  &  By.  301.  (/)  Supra. 

iff)  1  Seaa.  Caa.  180. 
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H.  T.  1859. 

Q^een*B  Bench 


SOMEBVILLE  and  others  v.  SHEALS.* 

JOHm  dl« 

Motion  to  set  aside  an  equitable  defence  to  an  action  for  an  addi-  To  an  action 

tional  rent— The  plaint  in  the  first  count  claimed  £10  for  one  year's  ^^  ^  ^e'^ 

^  ^  ment,  not  un* 

annual  rent.  Second  count.^ — That  before  the  commencement  of  this  der  seal,  for  a 
suit,  on  the  30th  of  September  1848,  in  consideration  that  the  de-  ^^i^*  ^' 
fendant,  at  his  request,  had  become,  and  then  was,  tenant  to  the  2a.  §r.  7p.  of 
plaintiffs  of  certain  lands  and  premises,  with  the  appurtenances,  fendant  pleadi 
of  the  plaintiffs,  upon  and  subject  to  certain  terms  (amongst  ^»  by  ^^7  of 
others),  to  wit,  that  he,  the  defendant,  would  not  break  up,  or  ^^  that  the 
plough  or  dig  up  anj  part  or  portion  of  the  said  lands  and  premises,  Agro^m^twas 
without  permission  in  writing  first  had  and  obtained  from  the  said  the  pUuntifb, 
plaintiffs,  or  either  of  them  ;  and  in  case  the  said  defendant  should  ^^^^^^  ^^  d^' 
break  up,  plough  or  dig  up  any  part  or  portion  of  the  said  lands  fendant,  and 
and  premises,  without  having  first  obtained  such  permission  as  ^3  ^^^j^ 
aforesaid,  then  the  said  defendant  bound  himself  to  pay  the  addi-  £e  land  agent 
tional  rent  of  £10  per  acre,  or  portion  of  an  acre  so  broken  up,  ^  aad^their 
ploughed  or  dug  up  without  such  permission  as  aforesaid  :  the  said  attorney  in  the 
defendant  undertook  and  promised  the  said  plaintiffs  that  he  would  The  defendant 

not  break  up,  plough  or  dig  up  any  part  or  portion  of  the  said  lands  ^^  ayeiied 

tnat    ^t    tao 
and  premises,  without  such  permission  in  writing  first  had  and  ob-  eeMtui    aue 

tained  from  the  plaintiffs.  ?^"i  .  ,?  '^ 

<^  beneficiallj  en- 

Averment.— That  the  defendant  became  and  was,  and  still  waa,  titled  to    ^e 

tenant  of  the  said  lands  and  premises,  with  the  appurtenances,  upon  ^^^  'a^m  ^e 
the  terms  of  the  said  agreement.  defendant 

And  that  during  the  continuance  of  the  said  tenancy,  and  whilst  landa  m  due 

the  said  defendant  was  so  possessed  of  the  said  lands  and  premises,  fo^ino  of  has- 

bandiT,    and 
with  the  appurtenances,  the  said  defendant  did  break  up,  plough  and  had  appioyed 

dig  up  two  acres  and  three  roods  of  lands  belonging  to  the  said  pre-  ^^^  **^dJ 

mises,  contrary  to  his  said  last-mentioned  agreement  and  promise,  breaking  ap  of 

whereby* the  further  sum  of  £30  had  accrued  due,  and  still  was  shkL^^t^ 

owing,  from  the  said  defendant  to  the  said  plaintiffs,  the  particulars  defence    was 

1  M  •    V         «  embaiTassuifir. 

Whereof  were  indorsed.  „,d  not   ui 

The  defendant,  in  answer  to  the  first  count  of  the  plaint,  paid  an^er  to  the 
^fa     •  action. 

£10  into  Court ;  and  to  the  second  count  pleaded,  by  way  of  equit- 

able  defence,  that  the  agreement  mentioned  in  the  second  count  was 
entered  into  on  the  30th  of  September  1848,  as  therein  alleged,  and 
was  expressed  to  be  between  the  plaintiffs  in  this  action,  therein  de- 
scribed as  trustees  of  one  6.  W.  Lambert,  of  the  one  part,  and  the 

*  Cortun  LiFROT,  Q.  J.,  PsaaiN  and  O'Hrikn,  J  J. 
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H.  T.  1869.  defendant,  of  the  other  part.  That  the  said  G.  W.  Lambert  wastke 
^^it~;  ■  owner  of  the  said  lands  and  premises  mentioned  in  the  said  agw- 
soMBBTXLLs  mont,  and  the  party  beneficially  interested  in  them.  That  the  said 
suALs.  agreement  was  drawn  np,  prepared,  and  sent  to  the  defendant  br 
W.  C.  Cornwall,  who  at  the  time  was,  and  stall  was,  the  agent  ud 
manager  of  the  said  lands  of  the  plaintifb,  the  trustees  before  mea- 
tionedy  and  of  G.  W.  Lambert,  the  owner  as  aforesaid,  and  wbki 
W.  C.  Cornwall  was  also  the  attorney  of  the  plaintilGi  in  the  praeot 
action.  That  on  many  and  divers  times  during  the  continQanoe  of 
the  said  tenancy,  to  wit,  from  the  said  30th  of  September  1848,  ud 
up  to  the  commencement  of  this  action,  the  said  G.  W.  Lambert,  the 
owner  as  aforesaid,  and  the  said  W.  C.  Cornwall,  said  land  ageot 
and  attorney  of  the  plaintiffs  as  aforesaid,  had  repeatedly  and  n- 
spectiTely  seen  the  defendant  break  up,  plough  and  dig  np  tbe  said 
lands  and  premise's  aforesaid,  in  due  course  of  husbandry  and  eoiii* 
▼alien,  and  nerer  objected  to  defendant  so  breaking  up,  pbugbins 
and  digging  up  said  lands,  but,  on  the  contrary,  highly  approred 
of  and  complimented  defendant  on  the  same,  and  eneooraged  hia 
to  persevere  therein ;  and  in  consequence  of  such  enoonragaDest 
acquiescence  and  i^pproval,  defendant  did  so  persevere  and  oontir 
nue 


E.  Johmtiane  (with  him  Maedottogk)  moved  to  set  aside  the  d» 
fence  to  the  second  count,  as  embarrassing,  and  as  not  setting  foit^ 
good  and  sufficient  equitable  grounds  as  an  answer  to  the  setioaof 
the  plaintiffs,  and  relied  upon  the  ahsence  of  any  averment  of  ooi- 
sent  on  the  part  of  the  plaintiffs,  before  the  breach  of  the  sgieenMoi 
complained  of,  or  of  a  waiver  or  acquiescence  on  their  part  after  tbe 
breach ;  and  also  upon  the  absence  of  an  averment  of  frandakoi 
acquiescence  with  a  view  to  the  present  action ;  and  he  cited  Get- 
rard  v.  (yReiUy  (a).  He  also  objected  that  the  defence,  as  pleaded. 
amounted  to  matter  of  evidence. 

G.  SaiUrAy  and  Ralpk^  contra,  contended  that  the  defeitf 
would  be  a  good  answer,  in  Equity,  to  the  demand  of  tbe  iddi- 
tional  rent,  which  was,  in  fact,  a  penal  rent;  and  cited  B»diardu» 
V.  Evani{b)i  Harryman  v.  CoUim  {e) ;  Short  v.  Taylor  W'^ 
Dumpar's  ctue{e). 

Macdanogk  was  not  called  upon  by  the  Court  to  lej^y- 

(a)  2  Con.  &  L.  165.  (6)  3  Madd.  2ia 

(c)  18  Beav.  II.  (<0  3  Eq.  Caa.  Abr.52S,P^^ 

(e)  4  Bep.  120  a,  note,  Thooaas'  ad. 
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We  have  laid  down  the  mle  in  this  Court,  not  long  siooei  ^^  « 
that  an  equitable  defence,  under  the  Common  Law  Procedure  Act,  ■^***^*'*" 
must  disclose  such  facts  as  would  entitle  the  defendant  to  a  per-  sbbalb. 
petual  injunction  in  a  Court  of  Equity,  which  would  put  an  end  to 
all  questions  depending  between  the  parties  on  the  matter,  and  would 
leave  nothing  further  to  be  settled  between  them ;  but  this  defence 
is  pleaded  in  a  manner  calculated  to  leave  the  point  in  question 
unsettled  between  the  parties.  The  plaintiff  complains  that  2a.  3b. 
of  the  land  have  been  broken  up,  contrary  to  agreement^  and  the 
defendant  alleges  that  the  attorney  for  the  plaintiffs  (who  is  also 
the  agent  and  manager  of  the  lands  for  the  plainti£b)  prepared 
the  agreement,  for  a  breach  of  which  this  action  is  brought ;  and 
he  then  pleads  a  special  defence  of  acquiesence  by  one  G.  W. 
Lambert,  for  whom  the  plaintiffs  are  stated  to  be  trustees,  and 
also  by  the  attorney  for  the  plaintiffs,  in  the  breaking  up  of 
the  lands,  in  due  course  of  husbandry.  The  defence  does  not 
traverse  expressly  the  breaking  up  of  the  2a.  3e.,  which  is  the 
particular  injury  complained  of,  and  it  is,  therefore,  objectionable 
and  calculated  to  embarrass.  But,  even  in  a  Court  of  Equity,  tbb 
plea  would  disclose  no  defence  to  the  action;  it  avers  that  the 
agreement  was  made  between  the  plaintiffs,  as  trustees  for  6.  W. 
Lambert  and  the  defendant,  but  it  does  not  aUege  any  acquiescence 
by  the  plaintiffs,  who,  probably  being  themselves  restricted  in  their 
power  to  let  the  lands,  could  not  have  so  acquiesced;  nor  does 
it  aver  that  the  defendant  .was  fraudulently  led  into  this  breach 
of  the  agreement  which  is  complained  of.  We  must,  therefore,  set 
aside  this  defence. 

Pbbbih  and  CBbixn,  JJ.,  concurred. 

Motion  granted. 

NoTB.— Upon  the  point  of  aoqoiesoenoe,  see  Perry  t.  Dam$  (8  C.  B«,  N.  8.,  760). 


KNIGHT  r.  LYNCH.* 

Jim.  dl. 

Hbmphiix  applied,  without  notice,  for  leave  to  plead  and  demur.       LeaTediren  to 

This  was  an  action  of  slander :  the  plaint  contained  two  counts,  plead  and  de. 

minr,    where 
the    remit  of 
the  demurrer,  if  raooenfiil*  would  be  to  pat  a  stop  to  the  action  altogether, 
the  partial  being  pat  under  tenns  to  argae  the  demnner  first. 

*  Coram  Lbvbot,  C.  J.»  Pbbbin  and  O'Bbibn,  J. 
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n.  T.  1859.  and  averred  the  same  special  damage  in  each.    The  demoner  wis 
Quetn'»B€neh  ^^^  ^  ^^^j^  counts. 


Lkfbot,  C.J. 

As  the  result  of  the  demurrer,  if  allowed,  will  be  to  putt 
stop  to  the  action  altogether,  this  is  a  case  in  which  we  ought  to 
exercise  the  discretion  vested  in  us  by  the  Common  Law  FrocedoR 
Act,  1853  (a),  the  parties  being  put  under  terms  to  argne  tlie 
demurrer  first. 

Motion  granted. 


(a)  Sec.  59. 


GROME  V.  BLAKE.* 


FA.  19. 


(Consolidated  Chamber.) 


AnapplieatioD  MoTioff,  on  the  part  of  the  defendant,  for  an  order  to  strike  t 
to  strike  a  special  jury,  under  the  old  system,  upon  the  ground,  as  appeand 
under  the  old  from  the  affidavit  of  the  defendant's  attorney,  that  the  plaintiff  i 
2onnoti«'to  ^^^^^7  ^**  *^®  Retuming-officer  of  the  Sheriff  for  the  county 
all  the  Conrts.'  of  Galway,  in  which  the  venue  was  laid. 


Harty^  for  the  motion,  cited  Fleming  v.  Taylor  (a)  and 
V.  Denroehe  (6). 


O'BusN,  J. 

Have  you  given  notice  of  this  application  ?  It  is  the  prsetioe 
of  all  the  Courts  to  require  notice  of  such  an  application  as 
the  present  to  be  given.  You  must,  therefore,  serve  the  plsintiff 
with  notice. 


(a)  8  Ir.  Com.  Law  Bep.  75.  (b)  3  Ir.  Com.  Law  Bep.  941. 

*  Ci^am  CBaiBH,  J. 
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1859. 
CoNtoiL  CAam. 


HENNESSY  v.  MORGAN .• 

F^,  25. 

Slander  of  the  plaintiff  in  his  trade  and  business,  as  a  batter  buyer  To  an  action 
and  shopkeeper.  The  plaint  set  forth  the  slanderous  words,  with  ^^  ^^Siit 
inuendoes,  and  averred  special  damage.  The  defendant,  in  addi-  pleaded  that, 
tion  to  other  pleas,  pleaded,  as  a  further  defence  to  the  first,  b^^ing^^t 
second  and  fifth  of  the  counts  in  the  plaint  respectively  (and  the  plaintiff 
to  avoid  prolixity  and  repetition,  craved  that  such  defence  might  ons'ooci^ons, 

be  taken  as  a  distinct  defence  to  each  of  the  said  counts  and  the  ^d    on    the 

oocanon     in 
words  therein  respectively  mentioned),  that  the  said  several  griev-  qaestion,  been 

ances,  in  the  said  counts  respectively  mentioned,  were  committed  P"^J^  ®^  ^'^^ 
'  r  ^  »  m  the   oonne 

at  one  and  the  same  time,  and  that  the  butter  in  the  said  counts  of  hit    trade, 

respectively  mentioned  was  one  and  the  same  butter ;  and  averred  J^  chlwited^ 

that,   before   the   said  time,   butter   of  the  defendant  (other  than  defendant ; 

that    mentioned   in   said   counts  respectively)   had    been  sold    by  ^lefendant   for 

weight  to   the   plaintiff  at    his  said   shop,   in   the  coarse    of  his  tiiepnpposeof 

said  trade,  and  that  the  defendant,  before  and  at  the  said   time,  fn^A  ingaired 

nupeeted  and  believed  that   the   plaintiff  had  been  guilty  of  thd  i^to  and   ex- 
-  .  »       3         *   poeed,     spoke 

several    frauds    in    the    said  counts   respectively   mentioned,   and  the    words 

had,   in  the   exercise   of  his  trade,   wilfully   used    improper    and  ^^f^^' 

fraudulent  weights,  &e. ;  and  averred  that,  in  eomequence  of  sueA  beliering  Uiem 

belief  the  defendant,  believing  said  Muppoted  several  frauds  of  the  ^t^Q^t  ^'  "* 


plaintiff  to  be  (as  in  fact  if  committed  they  were)  punishable  at  li«et  ,*»*   did 
lawj  at  the  said  time  went  into  said  shop,  and  then  and  there,  {Qg  the   m^ 

for  the  reason  aforesaid,  and  with  ihe  bond  fide  intention  and  for  words,    nse 
V  «  "  language 

the  parpose  of  having  said  several  frauds  inquired  into,  detected  stronger   than 

and  exposed,  and  the  plaintiff  brought  to  justice  for  the  same,  then  '^^  "dw"?^' 

and  there  charged  the  plaintiff  with  the  commission  of  the  said  speak  or  pv^ 

frauds,  and  for  the  purpose  of  so  charging  the  plaintiff,  and  for  ^thepreienoe 

the  purpose  of   having  said  suspected  frauds  duly  inquired  into,  of  more  per- 

detected  and  exposed,  and  the  plaintiff  brought  to  justice  for  the  "^"^ 


same,  then  and  there  spoke  and  published  the  words  in  the  said  1^18    defence 

counts  respectively  mentioned.     The   defendant  also  averred  that  was  set  aside  as 

^  y  ^  embairasslnff, 

he  spoke  the  said  words   bona  fide,  believing  them   to   be   true,  because  it  aid 

and  without  malice,  and  that  he  did  not,  on  the  occasion  aforesaid,  ^i  fi^i^^£ 

or  in  speaking  the  said  words,  use  language  stronger  than   was  ^  defendant 

necessary,  nor  did  he  speak  or  publish   the  said  words  before    or  thegronndsfw 

in  the  presence  of  more  persons  than  was  necessary,  which  were  his  belief, 
the   matters    complained  of  in   the  said   first,    second    and    fifth 
counts  respectively. 

•  Coram  Ha  TBS,  J. 
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CoiuqL  Ok^m. 

HBiniX88T 
MORQAir. 


H,  J?.  Chatterion  moved  to  set  aside  this  defence,  as'embtmaB- 
ing.  He  argued  that  no  facts  were  set  out  in  the  defence,  is 
constituting  any  ground  from  which  it  oould  he  ascertained  whether 
the  suspicion  and  helief  upon  which  the  plaintiff  relied  were  well 
founded,  with  the  exception  of  the  single  fact  that  butter  of  tk 
defendant  had  been  previously  sold  by  weight  to  the  plamtiff  tt 
his  shop ;  and  that,  to  succeed  upon  this  defence,  it  would  only  be 
necessary  for  the  defendant  to  prove  the  existence  in  his  own  mind 
of  the  belief  and  suspicion  which  he  alleged.  He  instanced,  as  so 
analogy,  the  justification  of  a  trespass  by  malicious  prosecution,  and 
cited  Mure  v.  Kaye  (a) ;  West  v.  BasMndale  (&)  ;  Praegtr  t. 
ShoaD{e) ;  and  cited  and  distinguished  Padmore  v.  Lawrtnoti^ 
on  the  ground  that  the  plea  in  that  case  was  merely  not  goiltj. 

J*  E.  Walskf  contra,  argued  that  the  defence  which  was  objected 
to  was  founded  upon  the  case  of  Padmare  v.  Lmareneej  and  that 
the  object  of  the  motion  was  to  require  a  detailed  statement  of  the 
defendant's  evidence  to  be  set^forth  on  the  plea ;  the  result  of  which 
would  be  (as  the  bona  Jidet  of  defendant's  belief  waa  a  question  fw 
the  jury),  that,  if  the  defendant  fldled  in  the  proof  of  some  on- 
important  item  of  the  facts  which  he  set  forth,  the  verdict  might  be 
against  him,  although  his  bona  fid€$  was  substantially  proved,  fle 
also  argued  that  the  objection,  if  a  valid  one,  should  be  taken  by 
demurrer,  as  was  done  in  ProBger  v.  Shaw^  in  which  case  be 
remarked  that  CusHm  v.  Sandfard{e)t  and  Padmare  v.  LawrtM^ 
had  not  been  cited. 

H.  E.  ChaUerion^  was  not  called  upon  to  reply. 

Hatss,  J. 

The  defence  has  not  gone  far  enough ;  it  ought  to  have  been 
more  precise,  without  at  the  same  time  infringing  tiie  rules  of 
pleading.  The  plaintiff  has  a  right  to  have  the  facts  upon  which 
the  defendant  relies  as  the  grounds  of  his  belief  concisely  set  forth 
upon  the  pleadings.  This  defence  is  in  the  nature  of  a  privileged 
communication ;  and  the  substance  of  it  is,  that  the  defendant  sus- 
pected the  plaintiff  to  have  been  guilty  of  several  malpractices: 
it  is  not  then  unreasonable  that  the  defendant  should  shortly  sute 
the  facts  upon  which  he  relies,  in  order  that  the  plaintiff  may  go 
to  trial  prepared  to  show  whether  there  were  any  grounds  for  the 
defendant's  suspicions.    There  was  a  case  in  the  Common  Ple^ 

(a)  4  Taimt.  34.  (6)  9  C.  B.  141. 

(c)  4  Ir.  Com.  Law  Bep.  660.  (<f)  1 1  Ad.  ft  EL  380. 

(e)  4  Ir.  Com.  Law  Bep.  197. 
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Owen$  V.  Ebberta  (a),  very  muoh  in  point,  in  which  the  fiuts  tending        1859. 
to  prove  the  bona  fides  were  set  out  on  the  pleadings.    This  derenoe  Q^<^^*<^ 
merely  states  the  result  in  the  defendant's  own  lAind,  from  facts  not    hbnnesst 


9. 

MOl 

(a)  6  Ir.  Com.  Law  Bep.  886. 


disclosed.    It  must  he  set  aside  with  costs.  ^__ 

MOBOAR. 


IRWIN  V.  LATTIMEB.* 

Motion  for  a  view  jury.  F«6.  26. 

The  officer  of  the  Court  asked  had  notice  been  given  of  the  In  all  the 
.  •      o  '  Coorts  the  ap- 

TOiOikOXi  i  plication  for  a 

yiewjuiymoBt 

_^^_  t*«  •  «••  •  he  on  notice. 

•/•  c7.  Lofwry^  for  the  motion,  answered  m  the  negative. 

Hates,  J.  '  * 

It  is  the  practice  of  all  the  Courts  that  a  motion  such  as  this 

must  be  on  notice. 

*  CcTOM  Hatbb,  J. 


GLYNN  r.  W.  S.  DILLON  and  CATHERINE  DILLON.*  « .  «^ 

ifWm    360. 

The  summons  and  plaint  in  the  firat  paragraph  stated  that,  before  The  sommons 
the  commission  of  the  grievances  thereinafter  mentioned,  the  plaintiff  ^^^^^^Vka 
had  been  for  nine  years  previously,  and  then  was,  a  domestic  ser-  plalntifl^  a  do- 
vant,  and,  as  such,  during  all  that  time  had  been  so  employed  by  ^i^bteS!^ 

ft^  die  per* 
■ooi  by  whom  she  had  been  employed,  written  oertlficatet,  commonly  called  dis- 
charses,  and  that  while  she  was  so  possessed  of  snch  certificates,  the  defendants 
hired  her  to  act  as  snch  domestic  servant,  and  required  her  to  delhrer  to  them  said 
•  certificates  on  entering  into  said  emplojment,  to  he  retained  in  their  possession  while 
the  plaintiff  remained  in  said  employm^t,  and  which  the  pUlntiff  did  so  deUrer  to 
the  defendants ;  and  that  while  said  certificates  were  in  the  possession  of  the  defend- 
ants as  aforesaid,  the  defendant  C.  DiUon  wrote  upon  each  of  said  certificates,  before 
re-deUvering  the  same  to  the  plaintiff,  the  following  words: — *' Margaret  Glynn 
lived  wiUi  me  for  one  fortnights  any  lady  requiring  her  character  shonld  i^ly  to 
me. — C.  D.;"  and  that  said  words  were  malidonsly,  wrongfnlly  and  nnjnstly 
written  on  said  certificates,  to  signify  that  the  plaintiff  had  heen  dismissed  from  the 
defbndants'  emplovment  for  some  imnropriety,  by  reason  whereof  the  said  certificates 
became  de&oed,  damaged  and  whoUr  useless  to  the  plaintiff;  and  the  plaintiff  had 
been  prevented  finom  obtaining  empfo^ent  as  a  domestic  servant ;  and  several 
persons,  solely  bv  reason  of  the  premises,  had  refused  to  employ  her,  whereby  she 
was  deprived  of  toe  means  of  her  livelihood. 

An  application  to  set  aside  this  summons  and  plaint  as  embarrassing  refnsed,  it 
being  open  to  the  defisndants  to  traverse  the  acts  complained  of,  or  to  demur. 

*  Cwam  Hates,  J, 
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V. 

BILLON. 


1859*  varioQB  persons  (naming  them),  and  liad  obtained  from  those  peisoiM 
Cdmo/.  Cham.  ^muQ^Qg  them)  written  certificates,  commonly  called  discharge  tod- 
fying  that  the  plaintiff  had  condacted  herself  honestly,  soberly,  quietly 
and  attentively  to  her  business,  and  with  good  conduct  during  all  the 
time  she  was  so  employed  by  the  said  persons  (naming  them),  sod 
that  she  was  fully  qualified  and  skilled  in  her  said  occupation  of  t 
domestic  servanti  and  well  fitted  in  all  respects  to  fulfil  and  dis- 
charge the  duties  of  her  said  calling  of  domestic  servant ;  and  thit 
while  she  was  so  possessed  of  said  certificates,  and  before  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  the  defendant 
W.  S.  Dillon,  and  the  defendant  his  wife,  Catherine  Dilloo,  on  his 
behalf,  employed  and  hired  the  plaintiff  to  act  as  such  domestic 
servant  in  his  house  and  in  his  employment  and  service,  whereupoD 
the  defendant  W.  S.  Dillon,  and  the  defendant  his  said  wife,  for 
and  on  his  behalf,  required  the  plaintiff  to  deliver  to  them  said 
certificates  on  entering  into  said  employment  and  service,  to  be 
retained  in  their  possession  while  the  plaintiff  remained  in  said 
employment  and  service,  and  which  was  usual  and  customary  in 
such  cases,  and  which  said  certificates  the  plaintiff  did  so  deliver  to 
the  defendants  before  entering  upon  said  employment  and  service, 
and  before  she  was  admitted  into  the  house  of  the  said  defendant 
W.  8.  Dillon ;  and  the  plaintiff  averred  that  the  defendants  were 
induced  by  the  good  character  of  the  plaintiff,  contained  in  the  said 
certificates,  to  employ  and  hire  her  as  such  domestic  servant;  and 
that  afterwards,  and  while  said  certificates  were  in  the  possessioD  of 
the  defendants,  as  aforesaid,  the  defendant  C.  Dillon  malicioosij, 
wrongfully  and  unjustly,  and  intending  to  injure  and  aggrieve  the 
plaintiff,  did  write  in  ink,  in  and  upon  each  and  every  of  said 
certificates,  before  the  defendant  re-delivered  the  same  to  the  plain- 
tiff, as  thereinafter  mentioned,  on  her  quitting  the  said  empbyment 
and  service  of  the  said  W.  S.  Dillon,  which  she  afterwards  did,  the 
following  words  and  figures,  that  is  to  say: — ** Margaret  Gljnn 
lived  with  me  for  one  fortnight "  (meaning  that  the  plaintiff  lived 
with  the  defendant  C.  Dillon  for  one  fortnight) ;  **  any  lady  reqairing 
her  character  should  apply  to  me. — Catherine  Dillon  **  (meaning  the 
defendant  C.  Dillon),  ''34  Wellington-road,  January  21st  1659:" 
and  that,  on  quitting  said  employment  and  service,  the  defendants 
then  delivered  the  said  certificates  to  the  plaintiff,  with  the  said 
words  and  figures  so  written  thereon  as  aforesaid,  and  that  said 
words  and  figures  were  maliciously,  wrongfully  and  unjustly,  and 
intending  to  injure  and  aggrieve  the  plaintiff,  so  written  on  said 
certificates,  to  signify  that  the  pliuntiff  had  been  dismissed  from 
the  employment  and  service  of  the  said  W.  S.  Dillon  for  some 
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impropriety,  and  as  being  a  person  unfit  to  retain  the  same ;  by        1859- 

reason  whereof  the  said  certificates  became  and  were,  and  continned,     ^"'^  *      ^"^ 

defaced,  damaged,  disfigured  and  wholly  useless  to  the  plaintifi^,  and 

the  plaintiff  had  been  and  was  prevented  from  obtaining  employment 

as  a  •domestic  servant,  by  reason  of  her  said  certificates  being  so 

defaced,  damaged  and  disfigured,  and  which  had  thereby  become 

tiseless  to  her ;  and  several  persons  (naming  them),  solely  by  reason 

of  the  premises,  refused  to  employ  the  plaintiff,  whereby  she  had 

been  since  deprived  of  the  means  of  her  livelihood,  and  had  lost 

great  gains. 

The  second  paragraph  differed  from  the  first,  merely  in  charging 
that  the  defendant  W.  S.  Dillon,  maliciously,  wrongfully  and  un- 
justly, and  intending  to  injure  and  aggrieve  the  plaintiff,  advised 
and  suggested  to  his  said  wife  to  write  in  and  upon  sidd  certificates 
the  words  and  figures  thereinafter  mentioned ;  and  that  the  defendant 
C.  Dillon,  in  pursuance  of  said  advice  and  suggestion,  did  malicious- 
ly, wrongfully  and  unjustly,  and  intending  to  injure  and  aggrieve 
the  plaintiff,  write,  &c. 

The  third  and  fourth  paragraphs  merely  differed  firom  the  two  pre- 
ceding paragraphs  in  omitting  the  charge  of  malice,  and  charged 
that  the  acts  complained  of  were  done  wrongfuUy  and  unjustly,  &c* 


R.  Armstrong  (with  him  •/*.  Leahy)  applied  to  set  aside  the  seve- 
ral paragraphs  of  the  summons  and  plaint,  as  being  embarrassing ; 
and  it  being  impossible  for  the  defendants  to  know  whether  the  action 
was  in  trespass,  on  the  case,  for  libel  or  for  a  conspiracy. 


A  FitzgibboHf  contra,  argued  that  there  was  no  embarrassment 
in  the  case ;  that  it  could  not  be  an  action  of  trespass,  because,  as 
Lord  Abinger  said,  in  Taylor  v.  Rowan  (a),  "  I  never  yet  heard  of 
''  an  action  of  trespass  being  brought  for  an  injury  done  to  a  chattel 
"  while  it  was  not  in  the  possession  of  the  plaintiff."  Nor  could  it 
be  libel,  as,  to  constitute  libel,  publication  was  absolutely  necessary ; 
and  in  the  present  case  there  was  no  publication.  It  was  plainly  an 
action  on  the  case,  for  maliciously  defacing  the  plaintiff's  discharges, 
and  thereby  depriving  her  of  the  means  of  obtaining  her  livelihood. 
As  to  the  point  of  conspiracy,  he  argued  that  an  action  would  not  lie 
for  a  conspiracy,  but  would  lie  for  the  legal  damage  resulting  there- 
from :  CoUreU  v.  Jones  (6).  In  support  of  the  summons  and  plaint, 
he  cited  Rogers  v.  ^aenanuira  (e) ;  and  that  an  averment  of  malice 
was  not  necessary :  HurreU  v.  EUis  (d). 

(a)  7  C.  &  P.  70,  74. 
(6)  11  C.  B.  713  s  S.  C,  16  Jar.  88 ;  21  Law  Jour.,  C.  P.,  2. 
Ce)  14  C.  B.  27 ; .  S.  C,  16  Jnr.  1166.        (<f)  2  C.  B.  295, 299. 
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Hatss,  J. 

It  appears  to  me  that  I  ought  not  set  aside  this  pbdnt  as  embv- 
rassing.  I  do  not  look  upon  this  as  being  an  action  of  libel;  nor 
indeed  is  any  snch  case  put  forward  or  stated  on  the  face  of  the 
plaint  What  the  plaintiff  complains  of  is,  that  the  defendants  have 
done  an  act  altogether  unjustifiable ;  namely,  that,  having  got  the  plain- 
tiff's  discharges  from  her,  as  is  usual  in  such  casesy  tbej  wrote  upos 
them  what  thej  had  no  right  to  do,  and  thereby  the  damage  coo* 
plained  of  has  resulted.  The  injury  is  single,  the  act  complained  of 
being  simply  that  the  defendants  injured  the  plaintiff's  dischaiigM^ 
thereby  doing  her  manifest  wrong.  This  might  be  met  in  many 
ways,  as,  for  instance,  by  a  denial  of  the  act  complained  of. 

The  case  in  the  Common  Pleas  in  England,  cited  by  Mr.  PiixgOh 
boHj  assists  this  case  materially,  and  is,  in  my  opinion,  very  much  is 
point.  If  the  defendants  consider  the  action  not  maintainable,  thdr 
better  course  is  to  demur ;  bat  I  do  not  see  any  reason  to  set  sfida 
this  plaint  as  embarrassing. 

Motion  refiised. 
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Cfm»€L  Cham, 


WALKER  V.  KEEGAN.* 

March  4. 


G.  FiTZGiBBON  (with  him  J.  F,  Walker\  on  behalf  of  the  plaintiff,  Upon  an  ftp- 
applied  that  a  witness  in  the  cause  might  be  examined  before  the  e^^ne  ^ 
Master  of  the  Court  of  Exchequer,  at  the  residence  of  the  witness,  witness,  who  is 
the  state  of  his  health  being  such  as  not  to  admit  of  his  attending  iUnegg   to  at- 

at  Dundalk,  where  the  case  was  to  be  tried  at  the  ensuing  Assizes,  ^^^d  at  the 

trial   of  the 
Counsel  relied  upon  the  affidavit  of  the  plaintiff's  attorney,  which  cause,  the  oer- 

stated  that  the  witness  was  a  material  one  for  the  plaintiff,  and  that,  ^^^^  ^^.  ^ 

^  '  ^  surgeon  whose 

from  the  state  of  his  health,  he  would  be  unable  to  attend  at  the  handwriting 
Assizes  at  Dundalk,  but  was  willing  to  be  examined  at  his  own  ^  y^l^d  br 
house.     He  also  relied  on  the  certificate  of  a  surgeon,  which  stated  affldaylt  is 
that  the  witness  had  recently  suffered  from  a  severe  and  dangerous 
inflammation  of  the  lungs,  and  that,  in  the  surgeon's  opinion,  he  could 
not  attend  as  a  witness  at  Dundalk  without  danger  to  his  life.    This 
certificate,  as  to  the  handwriting  and  signature  of  the  surgeon,  was 
verified  bj  an  affidavit  of  the  plaintiff's  attorney.     Smith  v.  The 
Eari  of  Howth  (a),  decided  in  the  Common  Pleas,  on  the  8th  of 
February  18599  was  cited  in  support  of  the  application. 

C  Shaw  resisted  the  application,  on  the  ground  that  the  mere 
certificate  of  a  surgeon  was  not  sufficient,  and  that  an  affidavit  was 
indispensible :  Lushes  Prae^  2nd  ed.,  p.  358;  Abraham  v.  New- 
ton  (ft) ;  same  case,  sub  nam,  Abraham  v.  Norton  (c) ;  Pond  v. 
Dimes  (d)  ;  Davis  v.  Lowndes  {e) ;  Burke  v.  Sutton  (f) ;  Boyce  v. 
Bosborough  (jg). 

FrrzosEALD,  B.,  made  the  order  as  sought. 

(a)  Not  reported.  (6)  8  Bing.  274. 

(c)  1  Moo.  A  8c.  384.  (<0  3  Moo.  &  Se.  161. 

(e)  7  DowL  Pr.  Gas.  lOl ;  S.  C,  2  Jnr.  945. 
Cf)  6  Ir.  Com.  Law  Rep.  270.  (g)  7  Ir.  Com.  Law  Rep.  17. 

*  Cvram  Fitzobbald,  B. 
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H.  T.  1859. 

Queen*  g  Bench. 


KENYON  V,  TAYLEUR.* 


ja„  27.  (Queen's  Bench.) 

To  an  action  Motion  to  set  aside  defences  as  embarrassine. 

for  the  bleach         _,  ,     ,  .  ,     ,        , 

of  a  contract         ^be  summons  and  plaint  stated  that,  by  a  contract  entered  into 

Mid  dSlWc"^  of  ^^''^^^  ^^®  plaintiff  and  defendant,  on  the  5th  of  March  1858,  the 
coals,  the  de-  defendant  agreed  to  sell,  and  did  sell,  to  the  plaintiff  3000  tons  of 
d1tion"*to°  a  "  *^®  defendant's  best  Arley  Mine  four-foot  coal,  at  eight  shillings  per 
general  tra.  ton,  shipped  free  on  board,  in  the  North  Docks,  Liverpool,  the  3000 
contract  sued  ^^^  ^^  ^  taken  by  the  plaintiff  before  the  1st  of  March  1859f  Qpon 
on,  pleaded      the  terms  that  the  defendant  would,  when  thereunto  required,  from 

two    iDccial 

defences,  in      ^^^^  to  time,  between  the  said  5th  of  March  1858  and  1st  of  March 

which   he  set  I859   ship  certain  portions  of  said  3000  tons  of  coal  on  board  sach 

forth  an  addi-       .  • 

tional  term  by  ships  as  the  plaintiff  should  procure  and  provide  for  said  porpoae. 

which  the  con-  rj^^^^  ^j,g  defendant  was  aware  that  the  plaintiff  entered  into  nid 

tract  was  qua-  '^ 

lified,  and        contract  for  the  said  coal,  for  the  purpose  and  with  the  intentioo 

plaintiff  had  ^^  re-selling  same  to  divers  persons  at  a  profit.  That  the  plaintiff 
omitted  to  afterwards,  and  after  the  making  of  the  said  contract,  to  wit,  on 
averred  that,     ^^^^*  ^«»  chartered  and  provided  two  ships,  to  wit,  the  **  M."  and 

upon   breach     »»  D.^»*  for  the  purpose  of  having  the  said  coal  shipped  on  board  them 

by  the  plain»  . 

tiff  of  the  con-  by  the  defendant  for  the  plaintiff,  pursuant  to  the  terms  of  said  con* 

rfiftd   th  ^^^'  tract,  to  be  by  said  ships  conveyed  to  the  respective  porta  for  which 

defendant  had,  the  plaintiff  had  so  chartered  them  as  aforesaid,  and  then  gave  notice 

miffht  rescind"^  thereof  to  the  defendant,  and  required  him  to  load  the  said  ships 

ed  the  contract,  with  portions  of  the  said  coal.     That  the  said  defendant  did,  io 

— '//^Zrf-  that  ,  />  i»«**:i  !• 

the  special  de-  pursuance  and  part  performance  of  his  said  contract,  ship  oertaia 

fences  were  portions  of  said  coal  on  board  the  said  ships  so  chartered  by  the 
properly  plead-         ■  .. 

ed,  and  were  plaintiff  as  aforesaid.     That  the  plaintiff  had  chartered  one  of  said 

n^ot embarrass-  gi^jpg^  ^^  ^j^  ^j^^  u^u  for  ^^g  p^^^  of  Cork,  and  the  other  of  said 
Per  CbaiIp.  ^^^^^^  to  wit,  the  "  D./'  with  the  option  of  despatching  her  to  either 

TON,  J.— Such  of  ihe  ports  of  Cork  or  Waterford.     That  the  plaintiff  had  select«d 

special    de- 

fences  are         to  despatch  the  said  ship  "  D."  to  the  said  port  of  Waterford. 

unnecesMry,  Breach. — That,   although   the   plaintiff   was  always   ready  aod 

inasmuch    as  '  o  *-  j  ^ 

evidence  of  the  willing  and  offered  to  do  all  things  on  his  part  and  behalf  to  be 
may  be^Svwa  performed  and  done,  and  had  always  been  ready  and  willing  to 
under  the  tra-  accept  and  receive  the  said  portions  of  coal,  so  shipped  as  aforesaid 

contract-    but  ^^  board  the  said  two  ships,  and  to  pay  for  the  same  at  the  price 

tne  defendant 

nevertheless  has  the  option,  instead  of  relying  solely  on  the  traverse,  to  apprise  tha 

plaintiff  of  his  real  defence,  by  specially  setting  it  forth  upon  the  record. 

# 

*  Before  the  FuU  Court. 
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V, 
TATLEUR. 


aforesaid,  of  all  which  the  said  defendant  hath  always  had  notice,  H.  T.  1859- 
yet  the  defendant,  after  he  had  so  as  aforesaid  shipped  the  said   ^"^^    ^ 
coals  on  board  the  said  two  ships,  for  and  on  behalf  of  the  plaintiff,      ken  yon 
and  in  pursuance  of  the  said  contract,  although  often  requested  so 
to  do,  refused  to  allow  plaintiff  to  despatch  either  of  said  two  ships 
to  the  ports  for  which  tlie  plaintiff  had  so  chartered  them  as  afore- 
said, or  at  all;  and  afterwards,  and  in  breach  of  his  said  contract, 
despatched  the  said  ships  in  his  own  name,  and  on  his  own  account, 
to  the  port  of  Cork,  and  there  sold  and  delivered  the  coals  so  as 
aforesaid  shipped  on  board  thereof,  to  divers  customers  of  tlie  plain- 
tiff,  to  wit,  Messrs.,  &c.,  at  a  profit,  and  on  account  and  on  behalf  of 
the  defendant. — Averment  of  special  damage. 

To  this  count  the  defendants  pleaded  three  defences. 

First  defence. — That  the   defendant  did  not  contract  with   the 
plaintiff,  as  in  the  said  count  alleged.  * 

Second  defence. — And  for  a  further  defence  to  the  said  first  count, 
the  defendant  says,  that  the  contract  in  said  first  count  mentioned  con- 
tained an  additional  term  not  mentioned  in  the  said  first  count,  to 
wit,  that  the  plaintiff  would  pay  the  defendant  for  each  cargo  or 
portion  of  said  coals  upon  the  delivery  or  shipment  of  such  portion 
or  cargo,  free  on  board  at  the  North  Docks,  Liverpool;  and  the  de- 
fendant says  that,  after  the  making  of  the  said  contract,  the  plaintiff 
provided  a  certain  ship,  to  wit,  the  "  A.,"  for  the  purpose  of  having 
certain  portions  of  the  said  coals  shipped  on  board  the  same  for  the 
plaintiff  by  the  defendant  ;  and  that  the  plaintiff  required  the 
defendant  to  load  the  said  ^'  A. "  with  portions  of  the  said  coal,  in  pur- 
suance of  the  said  contract,  and  to  despatch  the  said  vessel,  when 
so  loaded,  to  the  port  of  Waterford ;  and  that  the  defendant,  in  pur- 
suance and  part  performance  of  the  said  contract,  did  deliver  free 
on  board  the  said  ship  *•  A.,"  at  the  North  Docks,  Liverpool,  sucli 
quantity  of  the  said  coals  as  the  plaintiff  required  the  defendant 
to  ship  on  board  the  said  vessel,  to  wit,  182  tons,  and  gave  notice 
thereof  to  the  plaintiff;  and  that  the  defendant  afterwards,  and  in 
pursuance  of  the  dii*ections  of  the  plaintiff,  despatched  the  said  ship 
"A."  for  the  said  port  of  Waterford ;  and  the  defendant  thereupon  re- 
quired the  plaintiff  to  pay  the  defendant  for  the  portion  of  the  said 
coals  so  shipped  and  delivered  on  board  the  said  ship  '* A.,"  according 
to  the  rate  mentioned  in  the  aforesaid  contract,  to  wit,  at  the  rate  of 
88.  per  ton,  and  that  the  plaintiff  thereupon  absolutely  refused  to 
pay  for  the  said  portion  or  cargo  of  said  coals,  in  pursuance  of  the 
said  contract,  or  at  all,  until  the  said  ship  "A."  should  have  arrived  at 
the  said  port  of  Waterford  ;  and  the  said  plaintiff  absolutely  refused 
to  pay  for  any  other  portion  or  cargo  of  said  coals,  when  and  so 
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H.  T.  1859*  soon  as  same  should  ha?e  been  delivered  and  shipped  free  on  board 
^  _  -^    __.     at  the  North  Docks,  Liverpool,  in  such  ships  as  the  plaintiff  should 
procure  and  provide  for  the  purpose ;  but  said  plaintiff  reqaired 
said  defendant  to  wait  for  pajment  of  each  such  portion  or  cargo 
of  said  coaly  until  such   portion  or  cargo  should  have  arrired  in 
Ireland ;  and  said  plaintiff  refused  to  perform  his  part  of  the  uid 
contract,  and  thereupon  the  defendant  rescinded  the  said  contract,  as 
he  lawfully  might ;  and  the  defendant  says  that,  at  the  time  of  such 
rescision,   the   defendant  had,  in  pursuance  of  the   said  contract, 
loaded  and  delivered  other  portions  of  the  said  coals  free  on  board 
the  ships  **  D."  and  *^  lilL^**  in  said  first  count  mentioned,  in  said  North 
Docks,  Liverpool ;  and  after  such  rescinding  of  said  contract,  and 
before  said  plaintiff  had  acquired  the  possession  or  right  to  posses- 
sion of  the  said  ships,  '*  M. "  and  '*  D.,"  or  the  cargoes  thereof^  and 
upon  the  plaintiff's  ^refusal  to  comply  with  the  said  contract,  the 
defendant  sold  the  said  cargoes  of  coal,  as  he  lawfully  might; 
and  the  defendant  says  that,  until  the  plaintiff  had  actually  refosed 
to  comply  with  the  said  contract,  as  aforesaid,  defendant  was  al- 
ways ready   and   willing   to   allow   the  plaintiff  to   despatch  the 
aforesaid  two  ships,  or  either  of  them,  fiiit  the  ports  for  which  the 
same  were  chartered,  upon  defendant  being  paid  by  the  plaintiff 
for  such  portions  of  said  coal  as  had  been  theretofore  delivered  by 
the  defendant  free  on  board,  at  the  North  Docks,  Liverpool,  on 
board  such  ships  as  the  plaintiff  had  procured  and  provided  for  that 
purpose. 

Third  defence. — And  for  a  further  defence  to  the  said  first  count, 
the  defendant  says,  that  the  contract  in  the  said  first  count  men- 
tioned contained  the  additional  term  in  the  last  defence  mentioned, 
and  that  the  defendant  was  always  ready  and  willing  and  offered 
the  plaintiff  to  allow  him,  the  plaintiff,  to  despatch  the  said  ships,  '*  D." 
and  '*  M.,"  to  the  ports  lor  which  the  same  had  been  chartered,  upon 
the  said  plaintiff  paying  the  defendant  at  the  rate  mentioned  in  the 
contract  in  said  first  count,  for  the  portions  or  cargoes  of  said  coals 
which  had  been  shipped  on  board  the  said  '*D."  and  ^*  M."  respectirelj; 
and  the  defendant  required  the  plaintiff  to  pay  for  the  said  portions 
or  cargoes  of  the  said  coals,  upon  the  delivery  and  shipment  thereof 
on  board  the  said  vessels  respectively ;  and  the  plaintifif  absolutelj 
refused  to  pay  the  defendant  for  the  said  cargoes  at  the  said  time,  or  at 
all,  until  the  said  cargoes  should  have  arrived  respectively  in  Ireland ; 
and  that  thereupon  the  defendant  refused  to  allow  the  said  vessels  to 
be  despatched,  until  their  said  respective  cargoes  of  coals  should 
have  been  paid  for  ;  and  upon  the  plaintiff's  refusal  to  pay  therefor, 
as  aforesaid,  and  before  the  plaintiff  had  acquired  the  possession  or 
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right  of  possession  of  the  said  vessels,  or  their  cargoes,  said  defend-  H.  T.  1859* 
ant  sold  the  said  cargoes,  as  be  lawfully  niight.*  i>w«»«   « 


ShekUton  (with  him  Macdonogh)  moved  to  strike  out  the  second 
and  third  defences,  as  heing  framed  to  embarrass  and  delay  the  fair 
trial  of  the  action,  and  as  being  an  argumentative  denial  of  the  con- 
tract stated  in  the  plaint.  He  contended  that  it  was  obligatory  on 
the  plaintiff  to  prove  the  contract  alleged  by  him  in  the  plaint, 
and  that  defences  which  stated  a  contract  different  from  that  which 
was  alleged  by  the  plaint  embarrassed  the  plaintiff,  by  argumenta- 
tively  denying  the  plaintiff's  cause  of  action.  That  these  defences 
amounted  to  a  special  traverse,  which  is  now  abolished  (a) ;  and  that 
the  plaintiff  might  avail  himself  of  them,  under  the  general  traverse 
in  the  first  defence,  without  unnecessarily  loading  the  record  with 
complicated  pleadings.  He  cited  Mo9ely  v.  M^Mullen  (6),  and  the 
judgment  of  Pennefather,  B.,  therein ;  Boake  v.  M^Craeken  (c), 
and  the  judgments  of  Monahan,  C.  J.,  and  Ball,  J'.,  therern.  He 
also  contended  that  in  England,  although  the  meaning  of  the  plea  of 
non-aisumpsii  is  limited  to  a  denial  of  the  contract,  yet  special, 
matter  may  be  given  in  evidence  under  that  plea:  Jervis'  New 
BuUs,  p.   \2Q\  HaysUden  v.  Staff {d)\  Dawion  v.   Collu(e). 


KERTOR 


TATLSUR. 


2>.  Lynch  and  PalieSy  contra,  contended  that  the  plaint  did  not 
state  the  whole  contract,  but,  on  the  contrary,  omitted  a  material 
term,  which  wns  supplied  by  the  defences.  That  the  Common  Law 
Procedure  Act  1 853  (ss.  56,  69)  rendered  it  necessary  to  plead  spe- 
cially in  such  a  case  as  the  present.  They  relied  upon  the  judgments 
of  Torrens  and  Jackson,  JJ.,  in  Boake  v.  M*Craehen,  and  cited 
Habgood  v.  Paul(f).  As  to  the  defences  .being  pleaded  in  an 
embarrassing  manner,  they,  argued  that  such  pleas  were  unavoidable 
in  a  case  where  the  contract  was  to  deliver  goods  in  portions,  and 
where  payment  for  the  portion  delivered  had  been  refused ;  and,  on 
this  point,  they  cited  Wiihere  v.  Reynolds  (g). 


Macdonogh^  in  reply,  argued  that  the  defences  amounted  to  the 
general  issue,  and  cited  Nash  v.  Breeze  (A).  He  also  suggested  that 
the  special  matter  might,  by  consent,  be  given  in  evidence  under 

• 

the  traverse  of  the  contract,  as  was  done  in  Mosely  v.  Bt'MuUen^  a 
course  which  would  render  the  pleadings  in  question  unneccsary. 

(a)  Com.  Law  Piroc  Act  1853,  8.  61.         (6)  6  Ir.  Com.  Law  Bcp.  09. 
(c)  6  If.  Com.  Law  lUp.  259.     {d)  5  Ad.  &  £1L  153. 
(«)  10  C.  B.  523.  (f)  8  Ir.  Com.  Law  Rep.,  App.,  xxiii. 

(9)  2  B.  &  Ad.  662.  (A)  11  M.  &  W.  352. 

*  NoTB. — ^Leave  hAd  been  obtained  to  plead  theie  defences. 
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H.  T.  1859. 

<2M<«i't  Bench. 


LSFBOT,   C.  J. 

We  are  all    of  opinion  that   we  ought  to  refase  this  applies- 
tion.      It  has  been  rested  upon  two  grounds:  the  one  is  a  very 
important  ground  for  our  consideration,  as  it  involves  the  prac- 
tice  of  the  Court,  namely,    whether   these  are   proper  defences? 
and  the  other  ground  is,  that,  supposing  them  to  be  proper  de- 
fences under  the  circumstances  of  the  case,  yet  have  tbej  been 
pleaded  in    a  manner  calculated  to   embarrass  the  plaintiff?     It 
appears  to  us  that  no  ground  of  embarrassment  has  been  shown 
in  the  manner  in  which  these  defences  are  pleaded,  and  the  remain- 
ing question  therefore  is,  whether  the  defences  are  objectionable  in 
themselves?     The  first  defence  is  a  traverse  of  the  contract,  and  the 
other  two  defences    amount   to   special  pleas    in    confession   and 
avoidance.     The  question  then  is,  if  the  defendant  were  to  go  to 
trial  upon  the  traverse,    merely  denying  the    contract,  could  be 
properly  give    in  evidence  under    that  traverse  that  which  is  not 
a  denial  of  the  contract,  but  a  confession   that  he  did  enter  into 
a  contract,  to  which,  however,  was  attached  a  qualification  whieb 
enables  him    to  defend  himSelf  against  the  action  (a)  ?      Now,  I 
ask  here,  as  I  asked  upon  a  former  occasion  (6),  how  is  a  person 
to  defend  himself  under  the    present  system   of  pleading,  in  such 
cases  as  the  present,  otherwise   than   by  pleas  like  these?     The 
general  issue  has  been  put  an  end  to,  under  which  the  defendant 
might  formerly   have  given   in  evidence   either   a    denial  of  tlie 
contract,  or  a  qualification  pf  the  contract,  according  to  the  cir- 
cumstances of  the  case,  whereby  he  might  have  defended  himself 
against  the  action.      But  what  has  the  defendant  done  here  ?    He 
has  stated    the  contract  according  to    what   he  alleges   to  be  the 
truth,  and  having  so  stated  it,  he  sets  out  matters  of  fact,  which,  if 
true,  constitute,  as  he  avers,  a  defence  for  him  according  to  the 
contract  as  it  really  existed.     Now  in  what  way   can  the  matter 
be  stated  so  fairly  between  the  parties  as  in  this  very  manner? 
The  defendant   does    not  deny  the  contract  generally,    and  thus 
leave  bis  adversary   under  the    impression  that    he  goes  to  trial 
only  upon  the  question  whether  or  not   there  was  any  contract: 
but,  on  the  contrary,  admitting  that  there  was  a  contract,  he  ssjs, 
there  was  an  additional  term  in  it,  which  the  plaintiff  has  omitted 
to  state,  and  the  breach  of  which  gave  the  defendant  a  right  to 
rescind  the  contract,  namely,  that  the  contract  was  to  deliver  the 
coals  in  portions,  and  at  difierent  times,  each  portion  to  be  paid 
for  on  delivery ;  and  he  avers  that  the  plaintiff  having  refused  so 


(a)  Com.  Law  Proc.  Act  1853,  a.  56. 
(Jb)  8  If.  Com.  Law  Rep.,  App.,  xzir. 
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to  pay  upon  delivery,  and  having  thus  broken  the  contract  upon  H.  T.  1859. 

his  part,  he,  the  defendant,  rescinded  the  contract,  as  he  insists  he        *"  ^oeneh. 

had  a  right  in  law  to  do.     The  defendant,  therefore,  alleges  that 

the  contract  as  it  really  existed  entitles  him  to  avail  himself  of  this 

defence.    If  such  a    defence  be   not  valid  in  law,  that  objection 

should  be  taken  by  demurrer.     We  cannot,  when  the  whole  case  is 

set  out  upon  the  pleadings  in  a  manner  which  we  consider  neither 

embarrassing  nor  equivocal,  by  setting  aside  these  defences,  allow 

this  motion  to  be  substituted  for  a  demurrer,  which  would  enable 

the  parties  to  take  the  opinion  of  another  Court  upon  the  matter 

of  law.     That  would  be  a  course  which  we  cannot  sanction,  and 

we  must,  therefore,  refuse  this  motion. 


Crabipton,  J. 

I  am  of  the  same  opinion ;  and  I  think  that  the  plaintiff  has 
foiled  to  sustain  his  motion,  either  on  the  ground  of  embarass- 
ment  in  settling  the  issues  to  be  tried  on  these  pleadings,  or  upon 
the  ground  of  embarrassment  to  the  Judge  who  may  try  this  case. 
I  think  also  that  the  plaintiff's  motion  fails  upon  the  remaining 
ground,  namely,  whether  these  defences,  which  have  been  objected 
to,  are  proper  defences  to  be  pleaded  in  this  action.  As  both  the 
general  issue  and  special  demurrers  have  been  abolished  by  statute, 
a  party,  if  he  has  any  case  by  which  to  defend  himself  against  the 
claim  which  is  made  upon  him,  ought  to  put  his  case  upon  the 
record,  and  thus  apprise  his  adversary  of  the  defence  which  he 
intends  to  rely  upon  (a).  Unquestionably,  before  the  Comoion  Law 
Procedure  Act  was  passed,  these  defences  would  not  have'  been 
permitted  ;  they  would,  however,  have  been  then  open  to  the  defend- 
ant, under  the  plea  of  the  general  issue.  But  since  the  late  Act, 
there  is  a  difficulty  in  making  such  a  special  defence  available. 
I  quite  concur  in  the  opinion  of  Parke,  B.,  in  Nash  v.  Breeze  (6), 
that  a  plea  which  qualifies  the  contract  declared  upon,  and  intro- 
duces a  new  condition  into  it,  amounts  to  the  general  issue ;  and 
although  that  was  the  old  system  of  pleading,  yet  the  plaintiff 
must  still  prove  the  contract  upon  which  he  brings  his  action,  and 
if  he  fails  in  proving  every  part  of  it,  he  must  fail  altogether. 
I  think,  therefore,  that  these  second  and  third  defences  are  unneces- 
sary: but,  even  allovnng  them  to  be  unnecessary,  I  think  it  has 
been  clearly  shown  in  the  argument  that  the  defendant  has  the 
option,  either  to  put  his  special  case  upon  the  record,  and  also 
to  rely  on  his  traverse  of  the  contract  alleged  by  the  plaintiff,  or 
to  rely  on  the  traverse  alone.    In  Mosefy  v.  JtPMullen,  the  Court 

(a)  Com.  Law  Proc.  Act  1853,  8.  56.  iff)  11  M.  8e  W.  355. 
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QKMfi'f  Bmdk* 


nlJl*^  nwR*  ^^  Exchequer  was  of  opinion  that  the  defendant  had   such  an 

option.  It  is  not  for  m  speculate  upon  motiyes  or  oonsequenoes: 
we  are  bound  to  carry  out  this  Act  of  Parliament,  notwithstand- 
ing the  great  inconvenience  which,  as  it  was  suggested  in  the 
course  of  the  argument,  maj  arise  from  the  introduction  of  long 
pleadings  like  these,  upon  which  many  issues  may  be  framed ;  for,  as 
my  Lord  Chief  Justice  has  pointed  out,  the  defendant  thus  speci- 
fically and  distinctly,  upon  the  record,  apprises  the  plaintiff  of  the 
grounds  upon  which  he  intends  to  rest  his  defence.  This,  howe?er, 
the  defendant  must  do  without  embarrassing  the  plaintiff  by  plead- 
ing defences  of  such  a  nature  as  that  it  may  be  difficult  or  e?en 
impossible  for  the  plaintiff  effectually  to  take  issue  upon  them. 


Pbrrin,  J. 

I  concur  in  the  rule  which  has  been  so  clearly  and  satisfac- 
torily stated  by  my  Lord  Chiep  Justice. 


O'Brien,  J. 

I  am  also  of  the  same  opinion  ;  and,  upon  looking  at  the  plaint, 
I  think  the  defendant  would  be  prejudiced,  if  he  were  not  allowed 
to  plead  these  pleas.  It  may  be  doubted  whether  the  defendant 
could  give  these  special  matters  in  evidence  under  a  mere  treyene 
of  the  contract;  and  if  the  course  suggested  at  the  Bar  were 
adopted,  namely,  by  consent  to  allow  evidence  of  the  special  matter 
to  be  ^ven  under  the  traverse  of  the  contract,  as  was  done  in 
Mosefy  V.  BPMuUen^  it  would,  in  my  opinion,  be  more  embar- 
rassing  than  these  defences,  both  to  the  Judge  who  may  tiy  the 
case,  and  afterwards  to  the  Court,  if  the  case  should  come  before 
it ;  and  I  do  not  think  that  there  would  be  any  saving  of  expense 
in  adopting  that  course. 

Motion  refused  with  costs. 
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ACCORD  AND  SATISFACTION. 

The  Corporation  of  D^  in  1820,  demiaed 
premises  to  F.,   at  a  rent  which,  in 
1887,  by  resolation,  they  granted  per- 
mission to  F.  to  reduce  on  paymetat 
of  a  fine ;  and  in  1842,  pursuant  to 
such  resolution,  and  in  consideration 
of  a  fine,  and  of  the  surrender  of  the 
lease  of  1820,  the  said  Corporation 
granted  a  new  lease  to  F.'s  represen- 
tatives at  such  riednced  rent.     The 
said  Corporation  of  D.  being  abolished 
by   the   Municipal   Corporation   Act 
f/r.J,  3  &  4  Fte.,c.  108,  the  reduced 
rent  was  duly  paid  to  the  new  Cor- 
poration constituted  under  that  Act, 
and  half-yearly  receipts  given  by  them 
for   the  same,  containing  a  proviso 
that  *'  the  rent  had  been  so  received 
mihotU  prejudice  to  the  right  of  the 
Corporation  to  impeach  the  title  and 
tenure  under  which  the  representa- 
tives  of  F.  claimed  to  hold  the  said 
premieee.**  Leases  similar  to  the  lease 
of  1842  having  been  held  by  the  House 
of  Lords  to  be  void,  as  contravening 
the  3  &  4  Vic^  c.  108,  s.  140,  upon  an 
action  of  covenant  for  rent  upon  the 
lease  of  1820 — Held,  that  the  lease  of 
1820  being  a  valid  instrument,  and 
not  surrendered  in  law,  the  receipts 
for  the  reduced  rent  were  not  evi- 
dence of  an  agreement  to  receive  that 
rent  in  satisfaction  of  the  rent  re- 
served by  the   lease  of   1820;   and 
that  there  was  no  consideration  for 
such  agreement. 

Payment  of  a  smaller  sum,  if  ac- 
companied by  any  collateral  advan- 
tage, however  small,  may  be  a  satis- 


faction of  a  larger  liquidated  sum. 
Q.  B.  Corporation  of  Drogheda  v. 
Fairthugh  98 

ACKNOWLEDGMENT. 
See  Will,  3. 

ACREABLE  RENT. 
See  Landlobd  and  Tenant,  8. 

ACTION  FOB  NEGLIGENCE. 
See  Railway  Cobcfant. 

ACTION  FOR  PENALTIES. 

An  action  for  penalties,  under  the  1 1  and 
12  ViCy  c.  47,  s.  6,  can  be  brought  in 
the  Superior  Courts  of  Common  Law 
in  Ireland,  although  the  defendant 
resides  within  the  jurisdiction.  G.  P. 
Guardians  of  Trim  Union  ▼.  Darcy 

406 

ACTION  FOR  RENT. 
See  Accord  and  Satisfaction. 

AFFIDAVIT  OF  REGISTRY. 
See  Judgment. 

ALTERATIONS  IN,  AFTER 
EXECUTION. 

See  Deed,  1. 

ALTERATIONS  IN  SUMMONS 
AND  PLAINT. 

Where  the  orig^inal  writ  of  summons 
and  plaint,  and  the  copy  served,  are, 
after  sealing,  altered  without  the  au- 
thority of  the  Court,  and  the  defend- 
ant, being  aware  of  the  alteration, 
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532  ATTORNEY  AND  CLIENT.        BREACH  OF  CUSTOMS  LAWS. 


goes  to  trial  thereon,  although  under 
a  protest,  and  a  verdict  is  found  against 
him,  the  Court  will  not,  after  the 
trial,  set  aside  the  proceedings.  Where 
o  party  intends  to  insist  on  the  inva- 
lidity of  the  proceedings,  by  reason  of 
such  alteration,  his  proper  course  is 
to  retire  from  any  further  proceeding 
in  the  cause. 

The  alteration  of  a  writ,  after  it 
has  been  sealed,  without  the  authority 
of  the  Court,  is  wholly  inexcusable, 
and  the  Court  will  visit  such  delin- 
quency with  the  utmost  severity.  Q.  B. 
Freeman  v.  Kelleii  52 

ATTORNEY  AND  CLIENT. 
See  Judgment. 

AVERMENT  OF  REQUEST, 
WHEN  NECESSARY. 
See  Plxadhvo,  1. 

BAIL. 

A  former  motion  to  bail  prisoners,  who 
were  charged  with  sheep-stealing,  had 
been  refused  by  the  Court,  upon  the 
ground  that  the  alleged  existence  of  a 
wide-spread  conspiracy,  and  the  pro- 
bable indemnification  of  the  bail  by  a 
subscription  fund,  rendered  it  unlikely 
that  the  prisoners   would  appear  to 
take  their  trial,  if  admitted  to  bail 
(7  Ir.  Com,  Law  Rep.^  19) ;  but  no  in- 
dictment for  conspiracy  having  been 
preferred  against  the  prisoners  at  the 
following  Assizes,  and  indictments  for 
stealing  and  maliciously  injuring  sheep 
only  having  been  found  against  them, 
the  Court  now  ordered  the  prisoners, 
whose  trial  had   been  postponed  by 
the  Crown,  and  who  had  been  in  gaol 
for  seven  months,  to  be  admitted  to 
bail;  it  being  denied  by  affidavit  that 
the  subscription  fund  would  be  applied 
otherwise  than  for  the  bona  fide  relief 
of  destitution,  for  which  purpose  it 
had  been  collected.     The  Court  will 
not  detain  prisoners  in  custody,  upon 
affidavit  of  belief  that,  by  a  time  spe- 
cified, the  Crown  will  have  sufficient 
evidence  to  enable  them  to  go  to  triaL 
Q.  B.     The  Queen  v.  Gaiiagher    93 


BANKRUPTCY. 
See  Garkiskee  Okdsb. 

BILL  OF  EXCHANGE. 

To  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  de- 
fendant pleaded  that  a  bill  similar  to 
that  sued  on,  and  purporting  to  be 
accepted  by  him,  was  shown  to  him 
by  the  plaintiff's  agent,  who  was  then 
informed  by  the  defendant  that  the 
acceptance  was  a  forgery ;  but  at  the 
agent's  request,  and  without  having 
then  or  since  received  any  consider- 
ation for  so  doing,  the  defendant  wrote 
his  name  as  drawer  under  the  forged 
acceptance;  and  that,   Bubsequentlj, 
at  the  request  of  the  plaintiff's  agent, 
the  defendant  signed  and  indorsed  oier 
to  him  the  bill  which  was  now  saed 
on,  and  received  back  the  sporioot 
bill ;  and  that,  save  as  aforesaid,  the 
defendant  did  not  receive  any  cona- 
deration  for  the  making  or  indorsiog 
of  the  bill  sued  on. — Held^  upon  de- 
murrer, that  the  defence  was  not  an 
answer  to  the  action,  it  being  con- 
sistent   with  the  defence,    that  the 
plaintiff  was  the  holder  of  the  bill 
for  value.   Q.  B.    M'Kenna  v.  Dq^b- 
dall  70 

BILL  OF  SALE. 

The  mere  continuance  in  possession,  bj 
the  debtor,  of  property  which  he  hti 
assigpied  by  bill  of  sale  to  his  creditor, 
is  not,  per  te,  such  a  badge  of  fraod 
as  renders  the  bill  of  sale  fraudulent 
and  void;  it  is  only  prima  facie  em- 
denee  of  fraud. 

Continuance  in  possession,  to  rai- 
der such  a  transaction  void,  most  be 
accompanied  by  other  circumstaooo, 
from  which  the  jury  may  arrive  at 
the  conclusion  that  its  object  wis 
fraudulent. 

The  question  of  fraud  or  no  fraud 
is  alwaye  one  for  the  jary,  not  for  tbe 
Judge.  Q.  B.  Maedona  v.  Swiney  7S 

BREACH  OF  CUSTOMS  LAWS. 

In  informations  for  acta  done  oontruy 

to  the  16  4  17  Ftc.,  c  107  (tbe  O 


CARRIERS'  ACT. 

toms  Consolidation  Act  1853),  counts 
following  literally  the  forms  given  in 
schedule  B  to  that  Act  are  good. 

These  forms  are  applicable  in  pro- 
ceedings before  all  Courts  having 
jurisdiction,  as  well  as  in  proceedings 
before  Justices.  £.  Atiorney- Gene- 
ral v.  Henley  267 

CARRIERS'  ACT. 
See  Railway  Compant. 

CASES  APPROVED  OF. 
Vanderplanke  v.  King  (3  Hare,  1). 
Hill  V.  Barry  (Hayes  &  Jon.  688). 

CASES  OBSERVED  UPON. 
Forth  V.  Chapman  (1  P.  Wms.  663). 

CERTIFICATE  FOR  COSTS. 
See  Practice,  5. 

CHARTER-PARTY. 
A  charter-party,  unstamped  when  signed 
at  Cork  in  July  1855,  was,  within 
nine  days  from  that  date,  sent  to  a 
person  in  London  to  be  stamped.  In 
1856,  it  was  in  the  plaintiff's  posses- 
sion, stamped  with  a  2s.  6d.  stamp ; 
but,  in  1858,  it  was  produced,  stamped 
with  a  5s.  stamp,  and  received  in 
evidence  (subject  to  objection)  in  an 
action  to  recover  freight  thereby 
secured. — Held^  affirming  the  order 
of  the  Queen's  Bench,  that  the  char- 
ter-party was  rightly  received  in  evi- 
dence. 

Held  also,  that  the  presumption 
was,  that  the  charter-party  had  been 
brought  in  due  time  to  the  Stamp- 
office  to  be  stamped. 

The  requisitions  of  the  5  &  6  Vie., 
c.  82,  s.  34,  are  complied  with,  if  a 
charter-party,  unstamped  when  exe- 
cuted, is  brought  to  the  officer  at  the 
Stamp-office,  with  the  duty,  within 
fdurteen  days  from  its  execution,  or 
with  the  duty  and  penalty,  after  such 
period  of  fourteen  days,  but  within 
one  calendar  month  from  its  execu- 
tion, and  it  thereupon  becomes  the 
duty  of  the  officer  duly  to  stamp  the 
charter-party ;  and  if  the  Act  has 
been  thus  complied  with,  the  validity 
of  the  charter-party  is  not  affected, 


CONSTRUCTION,  &c-     «33 

although,  in  fact,  it  be  not  stamped 
within  such  period  of  fourteen  days 
or  one  month.  Ex.  Ch.  Chreen  ▼. 
Jones  338 

CIVIL-BILL  JURISDICTION. 
See  Ejectment. 

CONDITIONAL  PROMISE  TO 
PAY  DEBT. 
See  Limitations,  Statute  of. 

CONSPIRACY. 
See  Bail. 

CONTSRUCTION. 
See  Lease,  1. 
Settlement. 
Will,  1,  3. 

CONSTRUCTION  OF   STATUTE. 

By  the  32  G.  3,  c.  24  (Ir.),  the  Hiber- 
nian Mine  Company,  which  was 
thereby  incorporated,  was  empowered 
to  open  and  improve  the  harbour  of 
Arklow.    In  consideration  of  the  ex- 

^  pense  and  risk  in  making  and  main- 
taining such  harbour,  the  Company 
was  thereby  authorised,  ''from  time 
to  time,  and  at  all  times  thereafler,** 
to  levy  a  toll  not  exceeding  2s.  per 
ton,  upon  every  ship  or  other  vessel 
entering  the*  said  port  or  harbour^ 
drawing  more  than  five  feet  of  water" 
— Held,  that  the  Act  imposed  the  toll 
upon  a  class  of  vessels  entering  the 
harbour,  whose  ordinary  draught  of 
water  exceeded  five  feet,  and  that  a 
vessel  whose  ordinary  draught  ex- 
ceeded that  depth  was  not  exempt 
from  toll,  although  when  entering  the 
harbour  she  might  not  actually  draw 
five  feet. 

Although  when  an  Act  of  Parlia- 
ment, imposing  a  duty  or  toll,  is 
equally  capable  of  two  constructionfl, 
it  is  to  be  construed  so  as  to  relieve, 
and  not  to  impose  a  burden  upon  the 
subjects  of  the  realm,  yet,  if  of  the 
two  constructions  the  one  is  reason- 
able, and  will  effect  the  object  of  the 
Act,  whereas  the  other  construction  will 
not,  the  former  is  to  be  adopted — 
[Per  Lepbot,  C.  J.]— Q  B.  Hiber- 
nian Mine  Company  v.  Tuke        321 
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COXTEACT. 


mtuam  of  tbe  Eo^^h  A«t> 

IW  k«r  will  sot  n»plj 
win  Mpport  ft  fobfteqoeai  czpres  pn>- 
inte,  in  iMel/  aoobjeetioomble,  if  such 

be  OMTed  bj  the 
of    the    partf 
jBeriew  of  the  cmts  epoo 
thie  foliieet] 

Tbe  eseetrtioo  bjA^atB^ftieqacet, 
of  •  bill  of  Mle  of  ft  YCMel  to  C — 
JSTWtfy  ft  •uAcieot  eooMdentioo  to  sop- 

rt  ft  Mbieqiieot  ezpretf  piomite  bj 
to  pftj  OD  CTs  defftolt.     £.     Brad- 
ford T.  RauUiam  468 

COSTS. 
Am  pBAcncE,  2,  5* 

KaILWAT  FAMSHOSBft  AcT. 

COSTS  OF  SUCC£SSFUL 
D£F£1^DA^T. 

&#  PftACTICS,  4. 

COVENANT  FOR  RENEWAL. 
890  Lea  Ml  2. 

CUSTOMS. 
800  Brxacb  of  Customs  Laws. 

CY-PttES. 
S§€  Will,  3. 

DEED. 

A  procured  B  to  execute  to  him  an 
fttsignment  of  a  lease,  by  means  uf  a 
false  and  fraudulent  representation, 
that  he  A  was  executor  and  devisee 
of  W.,  and  in  that  capacity  a  creditor 
of  B.  B  was  in  fact  indebted  to  W. 
for  part  of  the  alleged  consideration 
moneys,«^^#M,  that  A  might  main- 


DEFENCE  TO  ACTION  FOE 
WORK  DONE. 


DEMURRER. 
See  Box  of  ExcHAJtOK. 

Is  an  aetion  for  the  breach  of  a  eoo- 
tract  lor  the  aale,  by  the  plaintiff  to 
Uk-  defendant,  of  200  barrda  of  tx- 
tra  dean  mew  Riga  float  weed,  of  the 
growth  of  1856,  the  plaintiff  averred, 
that  it  was  the  doty  of  the  defendant 
to  deliver  to  him  **  extra  clean  new 
Riga  flax-eeed,  of  the  growth  of  1656, 
wkid^  skomid  be  good,  soumd  end 
merekantable  ;  "  and  aasigned  as 
breach,  that  the  seed  was  bad,  dirtj 
and  nnmerchantable. 

Heid^  upon  demurrer,  that  the  con- 
tract being  express  in  its  terms,  do 
warranty  conld  be  implied  in  it  thtt 
the  flax*seed  should  be  good,  sound 
and  merchantable.  Q.  B.  Row9  t* 
Paren  46 

DESCRIPTION. 
See  Will,  2. 

DESCRIPTION  OF  PARTIES. 
See  Judgment. 

DEVISE. 

See  Manorial  Lands. 
Will,  1. 

DIVIDENDS  IN  BANKRUPTCT. 
See  Gauiishxs  Okdxb. 


DOUBLE  PLEAS. 

DOUBLE   PLEAS. 
See  Pleading,  2. 

EFFECT  OF  ORDER. 

See  Renewable  Leasehold  Con- 
version Act. 

EJECTMENT. 

W.  C,  bj  his  will,  devised  part  of  the 
lands  of  S.  to  J.  C,  and  directed  that 
E.  C.  should  be  entitled,  under  his 
will,  to  receive  from' J.  C.  the  sum  of 
£26,  being  the  rent  of  the  portions 
and  denominations  thereinbefore  be- 
queathed to  him.  J.  C.  and  E.  C. 
afterwards  verbally  agreed  that  J.  C. 
should  have  an  additional  denomi- 
nation of  land,  which  W.  C.  had  de- 
vised to  E.  C,  reserving  to  £.  C. 
grazing  for  ten  head  of  cattle,  at  the 
rent  of  £18.  lOs.,  in  lieu  of  the  rent 
of  £26.  E.  C  subsequently  served 
the  plaintiff,  the  assignee  of  J.  C, 
with  a  notice  to  quit,  treating  him  as 
a  yearly  tenant,  and  brought  a  civil- 
bill  ejectment  against  him,  which 
was  dismissed  by  the  Assistant-Bar- 
rister, upon  the  ground  that  there 
was  no  yearly  tenancy  proved  to  ex- 
ist, but  the  dismiss  was  afterwards 
reversed,  on  appeal,  by  the  Judge  of 
Assize,  and  a  decree  for  possession 
mad^  which  was  duly  executed. 
Thereupon  the  plaintiff  brought  a 
cross-ejectment,  and  relied  upon  the 
invalidity  of  the  civil-bill  proceedings. 
— Held^  that  notwithstanding  that 
the  civil-bill  proceedings  appeared 
prima  facie  regular,  the  plaintiff 
in  the  cross-ejectment  might  show 
the  non-existence  of  such  a  tenancy 
between  the  parties  as  would  have 
been  required  to  give  the  Civil-bill 
Court  jurisdiction,  notwithstanding 
the  133rd  section  of  the  14  &  15  Ftc, 
c.  57.     C.  P.     Coneye  v.  Coneys  379 

ELECTION. 

Upon  the  election  of  a  Member  of  Par- 
liament, the  plaintiff's  vote,  having 
been  objected  to,  was  rejected  by  the 
Seturning-officer's  deputy,  as   being 
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the  vote  of  a  paid  agent  of  the  can- 
didate for  whom  it  was  tendered,  and 
a  note  to  that  effect  was  entered  by 
the  deputy  in  the  poll-book. — Held^ 
that  this  substantially  amounted  to  a 
recording  of  the  vote  by  the  deputy, 
whereby  it  became  the  duty  of  the 
Ketuming-officer,  on  the  inspection 
of  the  poll-book,  to  cast  up  that  vote 
with  the  other  votes  recorded  for  the 
same  candidate;  and  for  breach  of 
which  duty  the  Returning-officer  was 
liable  in  an  action. 

Quare. — What  would  have  been 
the  duty  of  the  Return ing-officer,  if 
the  deputy  had  not  recorded  the  vote 
at  all,  or  had  recorded  it  for  a  can- 
didate other  than  the  one  for  whom 
it  was  tendered  ? 

A  deputy  has  not  authority  to  in- 
quire into  any  objection  to  a  vote 
tendered  to  him,  except  by  putting  to 
the  voter  the  two  questions  set  forth 
in  the  13  &  14  Vie.,  c.  69,  s.  88. 

Upon  a  trial  at  Nisi  Prius,  Counsel 
for  the  defendant  objected  to  evidence 
tendered  by  the  plaintiff;  the  Judge 
admitted  the  evidence,  but  took  a 
note  of  the  objection.  Exceptions 
were  taken,  on  the  part  of  the  defend- 
ant, to  other  rulings  of  the  Judge 
upon  the  trial,  but  not  to  the  admis- 
sion of  this  evidence. — Held,  that  the 
objection  must  be  considered  as  aban- 
doned. Ex.  Ch.  M'Gowan  v.  Sed- 
ley  342 

EMBARRASSING  AND  DOUBLE 

PLEA. 

See  Pleading,  2. 
Practice,  1. 

ENROLMENT. 
See  W11.L,  3. 

ESCHEAT. 
See  Makobial  Lauds. 

ESTOVERS,  RIGHT  TO. 
See  TuBBART. 


5«6  EVIDENCE. 

EVIDENCE. 
See  Dbed. 
Election. 
Libel,  1. 

Limitations,  Statute  of,  L 
Railway  Company. 
Several  Fishery. 

EXCEPTION. 
See  Election. 

EXECUTED    CONSIDERATIONS. 
See  Settlement. 

EXERCISE  OF  DISCRETION. 
See  Justice  of  the  Peace. 

FELONY. 
See  Railway  Company. 

FINES  AND  RECOVERIES 
ABOLITION  ACT. 
See  Will,  3. 

FISHERY. 

Trespass,  for  fishing  id  a  several  fishery. 
By  letters  patent  of  the  14th  Charles 
the  First,  several  denominations  of 
land  abutting  on  the  north  bank 
of  the  Owen  Gorman  River  were 
granted  to  M.  (through  whom  the 
defendant  claimed),  his  heirs  and 
assigns ;  **  and  also  the  half  of  all 
fisheries  and  taking  of  salmon,  and 
all  other  kind  of  fish  in  the  River 
of  Owen  Gorman,  near  said  lands, 
from  the  lands  of  C.  to  the  lands 
of  M."  (which  included  the  spot 
where  the  fishing  complained  of 
took  place) ;  '*  and  also  all  fisheries 
of  salmon,  herrings  and  all  other 
kinds  of  fish  in  the  seaport  or  creek 
there,  in  or  near  the  said  town  or 
lands,  or  any  part  thereof."  Certain 
other  lands  abutting  on  the  south 
side  of  said  river  were,  at  different 
times,  conveyed  to  the  plaintiff's  an- 
cestor. The  plaintiff  proved  that  he 
had  exclusively  fished  in  the  Owen 
Gorman  River,  with  nets,  for  upwards 
of  forty  years,  without  interruption  ; 
but  it  also  appeared  that,  prior  to  that 
time,  the  persons  claiming  under  the 
patent  of  Charles  the  First  had  ex- 
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ercised  a  right  to  fish  with  nets  od 
the  north  bank  of  the  river,  and  that 
their  tenants  had  since  that  time  un- 
interruptedly fished  there  with  rods. 
— Held^  that  as  the  docaments  bj 
which  the  parties  respectively  de- 
duced their  title  established  the  ex- 
istence of  a  tenancy  in  common  in 
the  fishery,  the  plaintiff  could  not,  bj 
any  length  of  user  or  enjoyment,  ob- 
tain an  exclusive  right  of  fishery  in 
the  river,  to  the  exclusion  of  his  co- 
tenant  in  common,  nor  would  a  grant 
of  such  exclusive  fishery  be  presumed. 

The  mere  non-user  by  one  tenant 
in  common,  of  that  which  belongs  to 
both  him  and  his  co-tenant  in  com- 
mon, cannot  raise  the  presumption  of 
a  grant. 

Semble, — Acts  by  one  tenant  in 
common,  which  entirely  destroy  or 
put  an  end  to  the  enjoyment  of  the 
property  in  common,  may  amount  to 
an  ouster  by  such  tenant  in  common 
of  his  co-tenant  in  common.  Q.  B. 
Beauman  v.  Kituella  291 

FIXTURES. 
See  Lbase,  2. 

FORGED  ACCEPTANCE. 
See  Bill  of  Exchanob. 

FRAUD. 

See  Dbed. 

Bill  of  Salb. 

FRAUDS,  STATUTE  OF. 

See  CONTEACT. 

GARNISHEE  ORDER. 

A  dividend  payable  by  an  assignee  in 
bankruptcy  to  a  creditor  who  has 
proved  in  the  bankruptcy  matter 
cannot  be  attached  under  the  gar- 
nishee clauses  of  the  Common  Law 
Procedure  Act  1856,  by  a  jndgment 
creditor  of  the  person  to  whom  soch 
dividend  is  payable.  £.  Boyu  ▼* 
Simpson  523 


GENERAL  ORDER. 

GENERAL  ORDER. 

See  Practice,  I. 

Railway  Fassbngers  Act. 

GENERAL  WORDS. 

See  Landlord  and  Tenant,  1. 
Lease,  !• 

GOING  TO  TRLA.L. 

See  Ai«teration  in  Summons  and 
Plaint. 

IMPLIED  WARRANTY. 
See  Demurrer. 

INFORMATIONS,  SUFFICI- 
ENCY  OF. 

See  Breach  of  Customs  Laws. 

INJUNCTION. 
See  Lease,  2. 

INJURY  TO  SERVANT  BY 
FELLOW-SERVANT. 

See  Master  and  Servant. 

ISSUE. 
See  Will,  3. 

JOINT  CONTRACT. 
See  Railway  Company. 

JUDGMENT. 

In  order  to  create  a  valid  judgment 
mortgage,  under  the  13  &  14  Vic^ 
c.  29,  the  affidavit  of  registry  must 
accurately  comply  with  the  requi- 
sitions of  the  6th  section  of  that  Act. 

Therefore,  where  the  judgment 
debtor,  who  was  an  hotel  and  shop* 
keeper,  was  described  in  the  affidavit 
merely  as  "  Bridget  Curran,  of  Kil- 
lorghan,  in  the  county  of  Kerry, 
widow" — Held^  insufficient  to  create 
a  judgment  mortgage. 

Held  aUot  that  the  defect  was  not 
remedied  by  the  fact  that  the  descrip- 
tion in  the  affidavit  of  registry  strictly 
followed  the  judgment. 

A  mere  error  of  judgment^  or  a 
mistake  upon  a  point  of  law,  or  in 
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the  construction  of  a  difficult  Act  of 
Parliament,  is  not  such  negligence  as 
renders  an  attorney  liable  to  his  client 
for  a  loss  sustained  in  consequence  of 
such  error  or  mistake  ;  in  such  cases, 
regard  must  be  had  to  all  the  cirum- 
stances  of  the  transaction,  and  if  they 
be  such  as  show  gross  or  culpable 
neglect  on  the  part  of  the  attorney, 
he  will  be  responsible.  Q.  B.  Crosbie 
V.  Murphy  301 

JUDGMENT  OF  REVERSAL 
IN  ERROR. 

See  Pbactice,  2. 

JURISDICTION. 
See  Action  for  Penalties. 

JUSTICE  OF  THE  PEACE. 

When  Magistrates  exercise  a  jurisdic- 
tion vested  in  them  by  Act  of  Par- 
liament, the  Court  of  Queen's  Bench, 
in  the  absence  of  any  allegation  of 
corruption,  has  no  jurisdiction  to  re- 
view or  control  such  discretion  ;  and, 
therefore,  the  Court  refused  to  direct 
Magistrates  to  grant  a  certificate  of , 
character  to  a  party,  to  enable  hira  to 
obtain  an  excise  license,  pursuant  to 
the  17  &  18  Vic,  c.  89,  s.  11,  the 
Magistrates  having  considered  the 
application,  and  refused  it.  Q.  B. 
The  Queen  v.  Justices  of  Kin^s 
County  50 

JUSTICES  OF  THE  PEACE,  ACT 
FOR  THE  PROTECTION  OF. 
See  Practice,  1. 

LANDLORD  AND  TENANT. 

I.  A  demised  lands  to  his  son  B,  for 
three  lives,  renewable  for  ever,  in  as 
full,  large  and  ample  a  manner  as  B 
was  then  in  possession  thereof,  and 
A  covenanted  that  he  would,  at  all 
times  thereafter,  during  the  continu- 
ance of  the  demise,  give  to  B  free 
liberty  of  ingress,  egress  and  regress 
to  cut  and  carry  away  as  much  turf 
of  and  on  the  bog  of  M.,  adjoining 
the  lands,  as  the  said  B,  his  heirs 
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or  assigns,  or  his  or  their  under- 
tenants, should  have  occasion  for,  to 
use  on  the  said  demised  premises 
during  the  continuance  of  the  demise, 
to  be  cut  in  such  places  and  in  such 
manner  as  A,  his  heirs,  ^.,  should 
appoint,  and  not  otherwise. — Held, 
that  a  person  who  subsequently  be- 
came undertenant,  and  occupied  a 
newlj  built  house,  was  entitled  to 
turbary  on  M. 

HOI  ▼.  Barry  (Hay.  &  Jon.  688) 
followed. 

Upon  the  marriage  of  B,  the  demised 
lands  were  conveyed  by  A  and  B,  as 
separate  granting  parties,  to  re-les- 
sees, to  uses.  A  conveyed  the  lands 
"in  as  large  and  ample  a  manner 
as  the  same  were  then  in  possession 
of  B,"  together  with  all  "commons, 
common  of  pasture  and  turbary," 
rights  and  appurtenances  whatsoever 
to  the  premises  belonging  or  there- 
with usuaUy  held  or  enjoyed.  The 
grant  by  B  contained  general  words 
equally  comprehensive. 

Held,  that  the  right  of  turbary  created 
by  B's  lease  was  preserved  or  newly 
granted  by  the  settlement,  notwith- 
standing the  merger.  £•  Duggan 
V.  Carey  210 

2.  By  indenture  in  1724,  A  demised 
arable  land,  pasture  and  bog  to  B, 
for  three  lives  renewable  for  ever, 
exGepting  out  of  the  demise  "  all 
mines,  minerals,  coals  and  quarries  of 
marble,  freestone  and  slate,  and  all 
other  royalties  whatsoever."  In  the 
indenture  B  covenanted  as  follows: — 
"  That  it  shall  be  lawful  for  A,  his 
heirs  and  assigns,  his  and  their  ser- 
vants, labourers  and  workmen,  with 
horses  and  carriages,  from  time  to 
time,  to  bore,  dig  and  search  for 
mines,  minerals,  coals  and  quarries 
of  marble,  freestone  and  slate,  in  any 
part  of  the  demised  premises,  except 
in  houses,  gardens,  orchards,  courts  and 
yards,  and  to  carry  away  the  same, 
and  likewise  eueh  turf  as  A^  hie  heirs 

'    and  assigns^  shall  give  liberty  to  eui^ 
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make  and  save,  in  the  masses  or  tur- 
bary  belonging  to  the  said  demued 
premises  ;  A,  his  heirs  and  assigns, 
allowing  to  B,  his  heirs  and  sssigDS, 
reasonable  amends  and  satisfsctioa 
for  the  waste,  spoil  and  damage 
which  they  shall  sustain  on  aceoant 
of  boring,  digging  for  and  carrTing 
away  such  mines,  minerals,  coals, 
marble,  freestone  and  slate." — HeU 
affirming  the  judgment  of  the  Court 
of  Queen's  Bench,  that  this  claose 
reserved  a  right  to  A,  his  heirs  and 
assigns,  by  his  and  their  servants, 
labourers  and  workmen,  to  cut  such 
turf,  both  for  sale  and  consumption, 
as  he  and  they  should  give  liberty  or 
point  out  in  that  behalf. 

Held  alsOf  that  A,  his  heirs  or 
assigns,  could  not  grant  this  right  to 
any  person,  not  being  his  or  tbeir 
assignee,  or  his  or  their  servant,  la- 
bourer or  workman. 

QiMsre,  whether  this  covenant  did 
not  give  to  A,  his  heirs  and  assigns. 
in  addition  to  the  right  to  cut  turf 
for  his  and  their  benefit,  the  right  to 
authorise  their  servants,  labourers  and 
workmen,  to  cut  turf  for  their  own 
consumption  and  benefit? — [Per 
Christian,  J.] — ^Ex.  Ch.  Moore  t. 
Orr  347 

3.  L.  demised  to  D.  certain  lands,  des- 
cribed as  ''  containing  fifty-five  acres, 
or  thereabouts;"  and  D.  covenanted 
to  pay,  during  the  term,  the  yearlj 
rent  of  £1.  6s.  by*  the  acre,  for  each 
and  every  acre  said  premises  con- 
tained, and  proportionably  for  roods 
and  perches.  The  quantity  contain- 
ed in  the  lease  was  not  ascertained 
by  measurement,  and  for  thirty  years 
rent  was  paid  as  for  a  quantity  of 
fifty-five  acres.  To  aui  action  of 
covenant  for  the  arrears,  the  defend- 
ant pleaded  that  the  lands  were 
stated  in  the  lease  to  contain  fifty-five 
acres,  and  that,  until  the  29th  of 
September  1857,  there  had  been  no 
more  precise  ascertainment  of  the 
quantity;  and  it  being  uncertain 
what  was  the  quantity,  the  pbiatiir 
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agreed  to  take  the  rent,  on  the  basis 
of  the  lands  containing  fifty-five 
acres,  in  consideration  of  the  defend- 
ant agreeing  to  pay  it  at  that  rate, 
and  that  same  was  accordingly  paid 
and  accepted  by  plaintiff,  in  satisfac- 
tion and  discharge  of  each  half- 
yearly  gale. — Held,  that  the  plaintifl^'s 
receipts  and  letters  vouching  the 
payment  of  the  rent  in  full,  and  de- 
manding it  upon  that  basis,  were 
I  evidence  to  sustain  the  agreement 
pleaded. 

Semble  (per  Pioot,  C.  B.)— The 
plea  disclosed  a  sufficient  consideration 
for  the  agreement. 

It  is  not  open  to  the  plaintiff,  upon 
a  new  trial  motion,  to  impeach  the 
validity  of  his  adversary's  pleading ; 
he  should  move  for  judgment  non 
'  olntanie  veredicto*  £.  Lyeagkt  v. 
Delaeaur  453 

LEASE. 
See  AC;coRD  and  Satisfaction. 

1.  By  indenture  of  1824,  the  lands  of 
S.,  in  the  pariah  of  D.,  were  demised, 
together  with  all  and  singular  the 
bogs,  mosses,  &c.,  tithes  great  and 
small,  houses,  buildings,  &c.,  appur- 
tenances and  advantages  thereunto 
belonging,  or  in  anywise  appertain- 
ing, and  therewith  usually  held,  oc- 
cupied and  enjoyed,  as  part  and 
parcel  thereof.  The  tithes  of  the 
lands  were  in  fact  ecclesiastical  pro- 
perty, vested  in  the  rector  for  the 
time  being  of  the  parish  of  D.,  and 
had,  ever  since  the  date  of  the  de- 
mise, been  duly  paid  by  the  lessee 
and  his  assigns  to  the  said  rector  and 
his  successors. — Held^  upon  demur- 
rer, that  the  indenture  was  not  in- 
tended to  operate  as  a  demise  of 
the  tithes  of  the  lands,  and  that  the 
rent  was  not  apportionable  in  respect 
thereof. 

Rules  for  the  construction  of  ge- 
neral words  in  deeds  and  Acts  of 
Parliament.  Q.  B.  McNeill  v.  Crom- 
meiin  6 1 

2.  A  ienant  holding  under  a  lease  for 


lives,  containing  a  covenant  for  re- 
newal, having  been  noticed  under  the 
.Tenantry  Act  to  renew,  failed  to  do 
so ;  and  the  landlord  served  him  with 
notice  to  quit  (all  the  lives  in  the 
lease  having  expired),  and  having 
brought  a  civil-bill  ejectment,  ob- 
tained a  decree  for  possession  on  the 
10th  of  January  1856,  with  stay  of 
execution  for  one  month. 

Before  the  expiration  of  the  latter 
period,  the  tenant  filed  a  bill,  to 
compel  specific  performance  of  the 
covenant  for  renewal  of  the  lease,  and 
obtained  an  ad  interim  injunction  to 
stay  proceedings  until  the  hearing  of 
the  petition,  which  was  dismissed  on 
the  27th  of  June,  and  the  injunction 
dissolved.  Upon  the  28th,  the  Jand- 
lord  served  the  tenant  with  notice  of 
his  intention  of  taking  possession  nn-r 
der  the  civil-bill  decree,  and  took 
possession  upon  the  1st  of  Julyf  but, 
in  the  meantime  (between  the  28th  of 
June  and  the  1st  of  July),  fhe 
defendant  removed  mill-stones  and 
machinery  from  the  demised  premi- 
ses, notwithstanding  a  covenant  in 
the  lease  to  deliver  up  the  mill  and 
premises  at  the  end  of  the  term. — 
Heldf  that  the  tenant  was  not  entitled 
to  remove  the  mill-stones  and  machi- 
nery from  the  premises — (per  Mona- 
HAN,  C*  J.,  and  Keoqh,  J.),  because 
he  had  failed  to  do  so  during  the 
continuance  of  his  term. — (Per 
Ball,  J.),  because  the  stay  of  exe- 
cution of  the  decree  had  the  effect 
of  an  agreement  between  the  parties, 
under  which  the  tenant  was  bound  to 
deliver  up  the  premises  in  the  same 
condition  they  were  in  when  the 
decree  was  pronounced  by  the  Assist- 
ant-Barrister. C.  P.  Deeble  v. 
M'MulUn  355 

LEASE,  CONSTRUCTION  OF. 
See  Landlord  and  Tenant,  2. 

LEGACY. 
See  Will,  1. 
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LnuTATioNs,  sTum  or. 


LIABILITY  OF   C03IMI><IoXER 
i-ME  ACT^  OF  WATCHMAX. 

See    Tov!i»  iMnorucEST    ^/r.^ 
Act,  1^.54. 

LIABIUTT  OF  MASTER. 


LIABILITY   OF 

OFFICER- 


LIBEL. 

L  Upon  the  trial  of  an  iMue  «l  Nin 
Printy  h  tt  the  dntj  of  the  Jodgc 
to  permit  Coonael   to  proceed  with  . 
hit  rtatweot  of  the  matten  which 
he  propoiea  to  giTe  in  eridenoe.  in 
order  thai  the  Coart  aboTe  maj  hare  . 
before  it  both  the  eridenee  proposed 
to  be  tendered,  and  also  the  mling  of ' 
the  Jodge  thereon.     Q.  B.    Lisiawei 
▼.  Gibbings  290 

2.  In  libeL  the  plea  that  the  pnblicaiion 
complained  of  \g  not  a  libel  is  a  good 
]dea.     E.     Nixom  ▼•  Harveif       446 


LIMITATIONS,  STATUTE  OF, 

1.  In  an  action  bj  an  administrator,  for 
monejs  lent,  paid,  &c.,  and  for  work  J 
and  laboar  done  bj  the  intestate,  in 
his  lifetime,  to  and  for  the  defendant, 
the  latter  pleaded,  as  to  part  of  the  | 
canse  of  action,  the  Statnte  of  Limit- 
ations. The  pkintifT,  in  answer 
thereto,  relied  upon  the  following 
passage  of  a  letter  wriiteu  to  lier 
attorney  bj  the  defendant,  within  six 
jears  next  before  action  brought : — 
'*  If  Mrs.  H.  (the  plaintiff)  can  prove 
I  owed  her  late  husband  anj  monej 
for  costs  or  otherwise,  I  am  willing  to 
have  it  settled  at  once.  This  can 
easilj  be  done,  bj  producing  the 
receipts  for  the  amounts  of  money  he 
had  of  mine  in  his  hands.** — Held, 
reversing  the  judgment  of  the  Court 
of  Common  Pleas  (Ckampton,  J., 
dissentiente),  that  the  above  docu- 
ment was  evidence  of  such  an  abso- 
lute promise  to  pay  as  would  defeat 
the  bar  of  the  Statute  of  Limitations, 


fee 


» • 

of 
appointing  aaae  m  tee  to  c«ber  of 
the  anos  of  P.  Bs  vhic^  she  cxerdsri 
in  favoor  of  8.,  the  habet  of  iht 
defendant.  Upon  the  decease  of  B. 
B^  the  father  of  the  pUntif;  G.  L 
B.,  dispoting  the  thle  of  the  widov. 
entered  npoo  all  the  fantdsi,  indodiGz 
C.  We«t,  adTcrsd^,  urn  regards  tbe 
latter,  to  the  righto  of  the  L.  hmij, 
and  eootinoed  in  nndwfrhed  p08N»- 
sion  nntil  1825.  Fran  1625  nctil 
1841,  the  lands  of  C.  West  were 
nnder  receiTeta  appointed  by  tht 
Coort  of  Chaneeij,  at  the  instance 
of  judgment  crediton  of  R.  R,  G. 
£.  B.  and  others.  The  judgments 
against  R.  B.  had  been  revired  against 
the  heir  and  terretcnants  of  R-  B^ 
and  G.  £.  B.  had  been  served  u 
such.  From  1841  to  1844,  G.  £.  H. 
had  resumed  and  continued  in  tbe 
actual  enjoyment  of  the  rents  and 
profits  of  C.  West ;  and,  upon  bisdetthf 
his  son  and  heir-at-law,  P.  B^  succeeded 
him  in  possession,  until  he  was  evicted 
therefrom,  as  well  aa  in  respect  of 
the  other  devised  estates,  in  1850,  hj 
the  present  defendant  S.  B^  claim- 
ing as  tlie  eldest  son  and  heir-at-law 
of  S.  B.,  the  appointee.  A  cro0 
ejectment  was  brought  in  1857,  bj 
F.  B.,  4he  eldest  son  and  heir-at-law 
of  G.  £.  B.,  and  a  mortgagee  of  the 
latter,  who  had  not  been  a  party  to 
the  former  action,  who  claimed  to 
recover  C.  West,  upon  the  ground 
that  G.  £.  B.  and  his  son  bad  ac- 
quired an  estate  in  fee-simple  in  these 
lands,  by  an  uninterrupted  possessioa 
of  twenty  years  and  upwards,  by  tbe 
operation  of  the  3  &  4  W.  4,  c  27, 
ss.  2,  3  &  34.   At  the  trial,  the  Judge 


MACHINERY. 


MASTER  &  SERVANT.  541 


told  the  jtirj,  that  the  appointment  of 
the  receivers,  at  the  instance  of  the 
creditors  of  R.  B.,  and  their  interfer- 
ence with  the  lands,  was  such  an 
interruptipn  of  the  twenty  years'  pos- 
session as  would  prevent  the  statute 
from  transferring  to  G.  E.  B.  and  his 
heirs  an  estate  in  fee-simple.  The 
jury  found  that  R.  B.  had  only  a  life 
estate  in  C.  West,  but  that  G.  £.  B. 
and  the  plaintiff  P.  B.  had  not  an 
uninterrupted  posjiession  of  the  same 
for  twenty  yeai*s. — Held^  affirming 
the  judgment  of  the  Common  Pleas, 
that  the  possession  of  the  receiver 
was  not  such  an  interruption  of  the 
possession  of  G.  £.  B.  and  P.  B.  as  to 
prevent  the  operation  in  their  favour 
of  the  Statute  of  Limitations,  and 
that  an  indefeasible  title  against  the 
L.  family,  and  the  rest  of  the  world, 
had  accordingly  been  acquired.  £x. 
Ch.     Groome  v.  Blake  428 

MACHINERY. 
See  Lease,  2. 

MAGISTRATES. 

In  un  action  against  two  Justices,  the  three 
first  counts  of  the  summons  and  plaint 
stated  a  cause  of  action  in  trespass 
for  an  illegal  conviction  at  Petty 
Sessions.  The  plaintiff  had  been 
imprisoned  for  three  weeks,  by  an 
order  of  the  defendants  ;  and  the 
conviction,  which  was  made,  as  al- 
leged, without  jurisdiction,  but  ap- 
peared regular  upon  the  face  of  it, 
having  been  removed  by  certiorari 
into  the  Court  of  Queen's  Bench,  it 
was,  upon  argument,  affirmed. — Held^ 
that  the  conviction  was  one  which 
might  be  quashed  upon  application  to 
the  Court  of  Queen's  Bench,  within 
the  meaning  of  the  2nd  section  of  the 
12  Ftc,  c.  16  (Protection  of  Justices 
Act),  and  that  the  three  first  counts 
should  be  set  aside,  under  the  7th  sec- 
tion of  that  Act. 

The  fourth  count  complained  that 
the  defendants,  unlawfully,  malicious- 
ly and  without  any  reasonable  or 
probable  cause,  convicted  and  impris- 


oned the  plaintiff,  &c«,  although  the 
defendants  had  not  any  jurisdiction  to 
make  said  conviction  or  order,  and 
although  no  complaint  had  been  made 
against,  or  summons  served  upon,  the 
plaintiff. — Held,  assuming  that  the 
fourth  count  stated  a  cause  of  action 
within  the  1st  section  of  the  12  Ftc, 
c.  16,  that  it  could  not  be  set  aside 
under  the  7th  section. 

The  proviso  in  the  2nd  section  of 
the  12  Ftc,  c.  16,  applies  only  to  the 
class  of  actions  mentioned  in  that 
section. 

Held,  also,  per  Pioot,  C.  B.,  and 
Pennefather  and  Greene,  BB., 
that  the  fourth  count  ought  to  be  set 
aside  as  embarrassing. 

Held,  per  Richards,  B.,  that  the 
fourth  count  was  a  count  in  tresspass, 
and  ought  to  be  set  aside,  under  the 
7th  section. 

In  this  case  the  Court  (Richards, 
B.,  dissentiente  upon  this  point)  set 
aside  the  plaint  only,  and  aUowed  the 
writ  to  stand  as  a  summons,  more 
than  six  months  having  elapsed  since 
the  conviction.     E.     Lalor  v.  Bland 
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MANORIAL  LANDS. 

A,  lord  of  a  manor,  by  his  will,  made  on 
the  3rd  of  March  1836,  and  contain- 
ing words  sufficient  to  pass  the  manor, 
devised  his  real  estate  in  trust  to  B. 
Subsequently  to  the  date  of  his  will, 
he  purchased  certain  lands  which  had 
originally  formed  portion  of  the  ma- 
nor.— Held,  that  the  lands  were  not 
so  re-annexed  to  the-  manor  by  the 
purchase  as  to  pass  under  under  the 
devise. — (Pioot,  C.  B.,  dieseniiente,) 

Semble — They  may  be  so  re-an- 
nexed by  escheat.  Semble- — The  rents 
and  services  may  be  re-annexed  by 
purchase.  Ex.  Ch.  Delacheroie  y. 
Delacherois  1 

MASTER  AND  SERVANT. 

V 

Where  a  master  employs  servants  com- 


"2    MEDICAL  CHARITIES. 


NOTICE. 


petent  to  disehRrge  their  duties,  and 
is  not  himself  personally  in  default, 
he  is  not  liable  for  aa  injury  occa- 
sioned to  one  servant  through  the 
negligence  of  another,  if  they  are  at 
the  same  time  engaged  in  a  common 
service  and  a  common  employment: — 

And  therefore,  where  the  plaintiff, 
a  hired  labourer  of  a  Rulway  Com- 
pany, while  working  upon  the  Rail- 
.  way,  was  injured  by  one' of  the  Com- 
pany's trains  running  against  him, 
which  train  was  guided  by  others  of 
the  Con^pany's  servants,  who  were  fit 
and  competent  to  discharge  their  du- 
ties : — Heldy  that  the  Company  was 
not  liable  to  the  plaintiff  for  the  injury 
which  he  had  sustained. 

It  is  the  'duty  of  servants,  both  as 
regards  the  interests  of  their  employer 
and  their  own  safety,  by  the  exer- 
cise of  ordinary  care  and  caution  to 
prevent  and  avoid  accident.  Q.  B. 
M'Eniry  v.  Waietford  and  Kilkenny 
Railway  Company  3 1 2 

MEDICAL  CHARITIES  ACT 
(14  4&  15  Ftc.,c.  68,  s.  8.) 

Under  the  14  &  15  Vie.,  c.  68,  s.  8 
(the  Medical  Charities  Act),  it  is  the 
duty  of  the  Poor-law  Guardians  to 
determine  and  disburse  the  salaries 
of  the  medical  officers  appointed  by 
the  committee  of  management,  the 
Poor-law  Commissioners  having  pow- 
er from  time  to  time  to  regulate  the 
amount  of  such  salaries.  Therefore, 
where  the  Poor-law  Guardians  of  the 
B.  Union  refused  to  increase  the  sa- 
lary of  the  medical  officer  of  the 
dispensary  district  of  the  Union,  pur- 
suant to  an  order  under  the  seal  of 
'  the  Poor-law  Commissioners,  founded 
upon  a  resolution  of  the  committee 
of  management,  a  mandamus  was 
granted  to  enforce  such  order. 

Under  the  14  &  15  Vie.,  c.  68,  s.  8, 
it  is  the  duty  of  the  Guardians  to  fix 
and  disburse,  subject  to  the  power  of 
the  Poor-law  Commissioners  to  raise 
or  lower,  the  salaries  of  the  medical 
officers  of  the  Union.  Q.  B.  The 
Queen  v.  Banity  Union  331  * 


MERGER. 
See  Landlobd  and  Tenakt,  1. 

MORTGAGE. 
See  Judgment. 

MUNICIPAL  CORPORATION 
ACT 
(3  &  4  Vie.,  c.  108,  s.  140). 

See  Accord  and  Satisfactioh. 

NEGLIGENCE. 

See  JvDQUxsT. 

A,  a  parliamentary  agent,  sued  B.  for 
work  and  services,  in  obtainieg  the 
passing  of  a  Private  Act  of  Parlii- 
ment.  B.  pleaded  that  it  was  put 
of  A's  employment  to  prepare  and 
submit  to  Parliament  a  clause  in  the 
bill  for  providing  for  the  payment  of 
the  costs  of  passing  said  bill,  out  of 
moneys  to  be  raised  in  pursuance  of 
same;  and  that,  by  reason  of  the 
carelessness,  negligence,  unskilfalnen 
and  default  of  A,  the  said  clause  vm 
so  incorrectly  framed,  that  afler  the 
passing  of  the  Act  containing  such 
clause,  it  became  impossible  to  enforce 
the  payment  of  the  said  costs  in  the 
manner  thereby  contemplated. — HeU 
upon  demurrer  to  the  plea,  that  the 
omission  of  the  plaintiff  to  prepare  an 
efficient  clause  for  the  above  purpose 
materially  affected  the  quality  of  the 
entire  work,  so  aa  to  exclude  the  pos- 
sibility of  a  part  performance,  and 
consequently,  that  the  matter  of  the 
defence  was  a  good  bar  to  the  entire 
action,  and  did  not  merely  go  in 
reduction  of  damages. 

Held  also,  that  the  fact  of  the 
imperfect  clause  having  received  the 
sanction  of  the  Legislature  did  not 
excuse  the  act  of  A,  in  having  pre- 
pared, and  submitted  same  for  their 
adoption.     C.  P.     Baker  ▼.  MiUeeri 
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NEW  GRANT. 

See  Lamdlobd  and  Tbxant,  1. 

NOTICE. 
/   See  Lbass,  2. 


NOTICE  TO  QUIT. 

NOTICE  TO  QUIT. 
See  EjBQcracENT. 

PAYMENT  INTO  COURT. 
See  Practice,  4. 

PENALTIES. 
See  Action  for  Penaltues. 

PLEADING. 

See  Lease,  L 
Libel,  2. 
Magistrates. 
Railway  Company. 

L  An  agreement  between  a  landlord  and 
his  tenant,  that  the  tenant  would  make 
permanent  improvements  upon  the 
lands  demised,  and  would  lay  out  and 
expend  money  in  so  doing,  and  that 
the  landlord  would,  upon  request,  pay 
the  value  of  the  improvements  so 
made,  was  Held  (the  making  of  the 
improvements  and  their  value  being 
averred)  to  be  properly  made  the  sub- 
ject of  set-off  to  an  action  by  the 
landlord  for  use  and  occupation. — 
[Richards,  B.,  dieaeniiente,^ 

Heldj  secondly,  that  a  plea  of  the 
agreement,  which  contained  no  alle- 
gation of  a  request  or  notice,  was 
bad.    E.    Julian  v.  Loughnane  138 

i.  In  an  action  for  wrongful  dismissal, 
the  second  count  of  the  summons  and 
plaint  charged  that,  by  agreement 
between  the  plaintiff  and  the  defend- 
ant, the  plaintiff  entered  into  the  ser- 
vice of  the  defendant,  &c.,  such  service  - 
to  continue  until  one  calendar  month's 
notice  to  determine  same  should  be 
given  on  either  side.  The  defence 
pleaded  was  a  traverse  in  terms  of  the 
whole  of  that  allegation. — Held,  per 
PiGO*^,  C.  B.,  and  Richards,  B.,  that 
this  was  a  good  plea ; — -per  Greene, 
B.,  such  a  plea  is  bad,  as  putting  in 
issue  both  the  agreement  and  entry 
into  the  service.  E.  Winion  v. 
Moore  234 

PLEADING  "  SEVERAL  MAT- 
TERS"  WITHOUT  LEAVE. 
See  Practice,  1. 


PRACTICE. 
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POWER  OF  COMMISSIONERS 

TO  ALTER  SALARIES  OF 

MEDICAL  OFFICERS. 

See  Medical  Charities  Act. 

POWER  TO  MORTGAGE. 
See  Settleicent. 

PRACTICE. 
See  Libel,  1. 

L  In  an  action  for  false  imprisonment, 
the  defendant  pleaded  that  he  was  a 
Magistrate,  and  that  he  convicted  and 
committed  to  prison  the  defendant 
Harriet,  in  his  magisterial  capacity, 
under  circumstances  which  were  set 
out,  and  which  justified  his  conduct ; 
and  he  also  averred  in  the  same  plea, 
and  without  having  obtained  a  rule 
for  leave  to  plead  '*  several  matters,** 
that  the  notice  required  by  the  12  Fife, 
c.  16,  s.  9  (the  Act  for  the  protection 
of  Justices  of  the  Peace),  had  never 
been  served  upon  him. — Held^  that 
this  was  a  double  and  embarrassing 
plea. 

Where  the  45th  General  Order 
gives  the  opposite  party  leave  to  mark 
judgment  without  motion,  if  the 
other  party,  without  a  rule  for  that 
purpose,  pleads  or  replies  ''several 
matters,"  for  the  pleading  of  which 
a  rule  is  required  by  the  Procedure 
Act,  the  words  "several  matters'* 
refer  to  several  matters  pleaded  in 
several  distinct  pleas,  but  are  not 
intended  to  include  several  matters 
introduced  into  one  plea.  The  same 
words  in  the  57  th  section  of  the  Pro« 
cedure  Act  have  the  same  meaning. 
In  such  a  case  the  proper  course  is  to 
apply  to  the  Court  to  set  aside  the 
plea  as  embarrassing.  C.  P.  Austin 
V.  Tuiie  30 

2.  Where  a  judgment  had  for  the  plain- 
tiff is  reversed  by  the  defendant,  for 
error  in  fact,  the  defendant  is  not 
entitled  to  include  in  the  judgment 
of  reversal  the  costs  of  defending  the 
action.     E.   Ivers  v.  Bainbridge  150 

3.  A  brought  an  action  against  the*  D« 
and  W.  Railway   Company,  for  aa 
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PRACTICE, 


RAILWAY  COMPANY. 


alleged  OTercharge  of  third  class  par- 
liamentary passenger  fare,  exceeding 
by  one  halfpenny  the  rate  prescribed 
by  Act  of  Parliament.  It  appeared 
by  the  affidavits  that  the  action  had 
been  brought  at  the  instigation  of 
certain  parties  called  the  ^'  Wayside 
Committee,"  associated  for  the  pur- 
pose of  lowering  the  Railway  fares ; 
that  the  plaintiff  was  a  person  in  a 
▼ery  humble  rank  of  life ;  and  it  did 
not  appear  that  the  plaintiff's  attor- 
ney, who  was  abo  a  member  of  the 
above  committee,  looked  to  him  for 
payment  of  his  costs.  The  Court, 
being  of  opinion,  under  the  circum- 
stances, that  the  present  action  could 
not  be  considered  to  be  that  of  the 
plaintiff,  and  that  it  was  substantially 
that  of  the  committee,  stayed  the 
proceedings,  until  security  for  costs 
should  be  given.  C.P.  Riee  v.  Dublin 
and  WieUotp  Railway  Company  155 

4«  Where  a  defendant  pays  money  into 
Court  in  discharge  of  the  action,  and 
the  plaintiff  declines  to  accept  the 
sum  lodged,  but  fails  upon  an  issue 
raised  as  to  the  sufficiency  of  the  pay- 
ment, the  defendant  is  entitled  to  his 
full  costs  of  suit,  without  any  deduc- 
tion by  the  plaintiff  in  respect  of  his 
costs  up  to  the  lodgment.  £.  Farmer 
V.  FoUrell  228 

5.  Semble. — A  certificate  under  the  97th 
section  of  the  Common  Law  Procedure 
Act  1856  will  not  be  sufficient,  unless 
given  by  the  Judge  at  the  iriaL 

But  where,  at  the  trial,  a  certificate 
was  obtained  by  the  plaintiff  that  the 
case  was  a  fit  one  to  be  tried  by  a 
special  jury,  which  special  jury,  in 
fact,  had  been  struck  by  the  defendant, 
and  on  the  following  day  the  Judge 
amended  the  certificate,  by  adding  that 
the  case  was  a  fit  one  to  be  tried  in  the 
Superior  Courts :  Held,  that  the  cer- 
tificate given  at  the  trial  was  rightly 
amended,  and  might  be  sustained  as 
one  within  the  97th  section.  £.  Bro- 
phy  V.  Jones  240 

6.  A  debt  due  by  a  third  party,  but  not 
payable  until  a  future  day,  is  within 


the  garnishee  clauses  of  the  Common 
Law  Procedure  Act  1856,  and  may  be 
attached. 

The  mere  possibility  that,  when  the 
day  of  payment  arrives,  there  may  be 
a'  defence  against  the  recovery  of  tbe 
debt,  is  no  ground  for  resisting  an 
attachment  order. — [P«r  Pioot,  C.  B.] 

In  this  case,  the  Court  discharged 
the  conditional  order  to  pay,  bat  al- 
lowed the  attachment  order  to  stand. 
£.    S^rks  V.  Younge  261 

PRESCRIPTION. 
See  Several  Fishery. 

PRESUMPTION  OF  GRANT. 
See  Fishery. 

PRISONER. 
See  Bail. 

PROCEDURE  ACT. 
See  Practice,  1,  6,  6. 

PROTECTION  OF  JUSTICES  ACT 
(12  Vic,  c.  16),  SETTING  ASIDE 
PROCEEDINGS  UNDER. 
See  Magistrates. 

RAILWAY  COMPANY. 
'  See  Railway  Passengers  Act. 

A  sued  the  B.  and  B.  Railway  Company, 
the  L.  and  C  Railway  Company,  and 
W.  M*C.,  jointly,  as  common  carriers, 
for  the  loss  of  a  travelling  case,  con- 
taining watches,  which  he  was  carry- 
ing with  him  as  personal  luggage,  he 
being  a  second-class  passenger,  travel- 
ling from  B.  to  L.,  upon  a  through 
ticket.  The  defendants,  amongst  other 
defences,  pleaded  that  they  were  en- 
titled to  the  protection  of  the  Carriers 
Acts(ll  G.4and  1  FF.  4,  c.  68),  and 
that  the  plaintiff  had  not  made  the 
requisite  declaration  as  to  the  contents 
of  the  parcel ;  to  which  the  plaintiff 
replied  that  the  loss  was  occasioned  bj 
the  felony  of  the  servants  of  the  de- 
fendants. The  defendants  also  pleaded 
that  the  plaintiff  was  only  entitled  to 
carry  personal  luggage,  and  that  tbe 
case  in  question  did  not  come  within 
that  description ;  to  which  the  plaintiff 
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replied  that  its  appearance  was  such 
as  manifestly  to  indicate  that  it  con- 
tained merchandise,  to  wit,  watches, 
and  not  personal  luggage,  and  that  the 
defendants  received  it  without  objec- 
tion or  inquiry,  and  without  demand- 
ing extra  remuneration.  It  appeared 
at  the  trial  that  the  case  had  been  lost 
on  the  part  of  the  journey  between  B. 
and  L.,  which  was  owned  exclusively 
by  the  L.  and  C.  Railway  Company  ; 
that  plaintiff  was  prevented,  by  a  ser- 
vant of  the  L.  and  C.  Company,  from 
carrying  the  case  in  the  same  carriage 
with  himself,  on  the  pretence  that  the 
luggage-van  was  the  proper  place  for 
its  conveyance ;  that  the  interference 
of  the  servant  was  no  part  of  his  duty ; 
that  the  case  was  not  afterwards  forth- 
coming, and  that  he  subsequently 
denied  all  knowledge  of  the  transac- 
tion. A  question  having  been  left  to 
the  jury,  they  found  that  a  felony  had 
been  committed. — Held^  that  there 
was  evidence  to  go  to  the  jury,  of  a 
felonious  taking  of  the  goods. 

The  jury  having  found  that  the  case 
manifestly  contained  merchandise,  but 
not  watches,  a  finding  on  the  issue 
was  directed  to  be  entered  for  the 
plaintiff,  the  Court  being  of  opinion 
that  the  particular  description  of 
merchandise  was  not  the  gist  of  the 
replication. 

It  appearing  that  W.  M'C.  was  in 
no  respect  identified  with  the  trans- 
action, a  verdict  was  directed  in  his 
favour.  Upon  a  motion  to  arrest  the 
judgment  against  the  Railway  Com- 
panies, in  consequence  of  the  acquittal 
of  one  of  the  co-defendants — Held 
that,  although  the  action  was  partly 
in  form  ex  contractu^  yet,  inasmuch 
as  the  substantial  cause  of  action  was 
the  breach  of  an  implied  duty,  the 
suit,  notwithstanding  the  acquittal 
of  one  defendant,  was  maintainable 
against  the  others. 

Held  aliOy  that  the  issuing  of  a 
through  ticket  was  evidence  of  such  a 
joint  contract  on  the  part  of  the  several 
parties  who  shared  in  the  price  paid 


therefor  as  would  render  them  liable 
for  misadventures  upon  any  portion  of 
the  journey,  notwithstanding  that  the 
place  where  the  loss  occurred  was 
exclusively  owned  by  some  one  of  the 
parties,  and  that  it  was  occasioned  by 
the  act  of  his  servants.  C.  P.  Keye 
v.  Belfast  and  Bailymena  Railway 
Company  167 

RAILWAY  PASSENGERS  ACT. 

A  sued  the  D.  and  W.  Railway  Co.  for 
damages,  for  an  alleged  overcharge  of 
one  halfpenny  beyond  the  rate  of  one 
penny  per  mile  prescribed  by  the  9 
and  10  Vie^  c.  85,  s.  6,  for  the  con- 
veyance of  passengers  by  third  class 
parliamentary  trains.  The  distance 
travelled  by  plaintiff  exceeded  two 
miles  and  a  half ;  and  in  respect  of  the 
fraction  of  the  mile,  the  Company  had 
demanded  the  sum  of  one  halfpenny. 
The  Company  pleaded  that  the  sum 
charged  was  a  just  and  lawful  charge 
for  the  journey. — Held^  on  demurrer, 
that  the  General  Railway  Act,  7  &  8 
Vie^  c.  85,  applied  to  the  present  case ; 
and  that,  inasmuch  as  by  section  6  of 
that  Act,  the  fare  is  to  be  measured 
by  the  number  of  miles  actually 
travelled,  without  taking  fractional 
distances  into  account,  in  the  absence 
of  any  power  in  the  Special  Acts  of 
the  Company  to  charge  for  such  dis- 
tances, they  had  been  guilty  of  an 
overcharge,  and  were  liable  to  the 
present  action. 

Held  alsoy  that  the  103rd  General 
Rule  respecting  the  obtaining  of  a 
Judges's  certificate  for  full  costs,  where 
the  amount  recovered  does  not  exceed 
£20,  does  not  apply,  where  the  cause 
is  decided  upon  demurrer.  C.  P.  Rice 
V.  Dublin  and  WieUow  Railway  Co. 

160 

RECEIPT. 
See  AccoBD  and  Satisfactiom. 

RECEIVER. 
See  Limitations,  Statutx  of. 


546    REJECTION  OF  VOTE. 

REJECTION  OF  VOTE  BY 
DEPUTY. 

See  Election. 

RENEWABLE  LEASEHOLD 
CONVERSION  ACT. 

A  covenant  for  perpetual  renewal,  en- 
tered into  by  a  person  holding  a 
limited  interest  in  lands,  does  not  bind 
the  estate  beyond  that  interest ;  and, 
therefore,  if  his  assignee  acquires  the 
inheritance,  it  is  not  bound  by  the 
covenant. 

The  order  of  the  Court  of  Chancery 
for  the  execution  of  a  fee-farm  grant 
by  a  tenant  for  life,  obtained  in  a 
petition  proceeding  against  him,  under 
the  Renewable  Leasehold  Conversion 
Act,  gives  only  the  same  effect  to  the 
grant  as  it  would  have  had  if  made 
voluntarily  by  the  same  person,  and  is 
not  conclusive  against  the  remainder- 
man (not  being  a  party  to  the  pro- 
ceedings), as  to  the  riglit  of  renewal. 

H.,  being  entitled  to  lands,  under  a 
lease,  dated  in  1 769,  for  lives  renew- 
able, and  also  of  other  lands,  under  a 
lease  of  1772,  for  two  lives  only,  made 
a  sub-lease  in  1788  to  K.,  of  both  the 
lands,  at  a  bulk  rent,  for  three  lives, 
with  a  covenant  for  perpetual  renewal. 
K.'s  interest  afterwards  vested  in  T. 
H.'s  interest  subsequently  came  to  R., 
who  acquired  also  the  reversion  in  fee 
in  both  the  lands,  and  settled  them 
upon  himself  for  life,  remainder  to  his 
son  S.  The  several  lives  having  ex- 
pired, a  fee- farm  grant  was  afterwards 
made  of  all  the  lands  by  R.  to  T., 
under  an  order  of  the  Master  of  the 
Rolls,  upon  a  petition  filed  for  that 
purpose  against  R.,  under  the  Lease- 
hold Conversion  Act.  To  this  pro- 
eeeding  S.  was  not  made  a  party.  R. 
having  died,  S.  now  brought  an  eject- 
ment.—i/e/rf  (reversing  the  decision 
of  the  Exchequer),  first,  that  S.  was 
not  bound  by  the  covenant  for  renewal 
in  the  lease  of  1788,  so  as  to  preclude 
him  from  recovering  the  lands  com- 
prised in  the  lease  of  1772  ;  and 
secondly,  that  the  deciaion    of   the 


SETTLEMENT. 

Master  of  the  Rolls  did  not  conelode 
him  as  to  the  existence  of  the  right  of 
renewal  of  those  lands.  Ex.  Ch. 
BrereUm  v.  Tuohey  190 

RIGHT  OF  TURBARY. 
See  Landlord  and  Tenant,  1. 

RIGHT  TO  CUT  TURF,  EXTEN- 

SIOX  OF. 
See  Landlobd  and  Tenant,  2. 

SALE  OF  GOODS. 
See  Demurrer. 

SATISFACTION. 
See  Accord  and  Satisfaction. 

SECURITY  FOR  COSTS. 
See  Practice,  3. 

SET-OFF. 
See  Pleading,  1. 

SETTING  ASIDE  PROCEEDINGS. 
See  Alterations    in     Summons 
AND  Plaint. 

SETTLEMENT. 

Lands  were  conveyed  to  A  and  B,  and 
their  heirs,  to  have  and  to  hold  the 
same  '*  from  henceforth  unto  the  said  A 
and  B,  and  the  survivor  of  them,  their 
hbirs  and  assigns,  to  the  only  proper 
use  and  hehoof  of  the  said  A  and  B, 
and  the  survivor  of  them,  their  and 
his  heirs  and  assigns  for  ever."  The 
settlement  contained  a  power  for  C, 
at  any  time  during  his  life,  "by  mort- 
gage of  all  or  any  part  of  said  lands " 
to  raise  £500.  C  having  afterwards 
mortgaged  the  lands  to  D,  in  fee— 
Held,  that,  notwithstanding  that  A 
and  B  took  at  Common  Law,  and  not 
under  the  Statute  of  Uses,  the  mort- 
gagee, assuming  the  power  to  have 
been  well  exercised,  acquired  the  legal 
estate  in  the  lands. 

Held  also,  that  a  conveyance  in  fee 
by  C,  to  a  lessee  of  the  lands,  in  trust 
to  pay  head-rents  and  rentcharges, 
and  then  to  retain  the  residue  of  the 
reserved  rents  until,  by  perception 
thereof,  he  should  be  repaid  the  amoont 
of  a  loan,  and  interest^  with  a  prof  iio 


SEVERAL  FISHERY. 

that  the  grantor  might  avoid  the  deed, 
on  pajment  of  what  was  due,  was  a 
good  execution  of  the  ahove  power  to 
mortgage.    C.  P.    Gorman  v.  Byrne 

/  394 

SEVERAL  FISHERY. 

A  several  fishery  in  the  River  M.,  which 
had  been  granted  by  the  Crown,  an- 
terior to  the  Statute  of  Magna  Charta, 
and  had  re-vested  by  forfeiture,  was 
subsequently  re-granted,  in  1669»  to 
Sir  G.  P.,  in  fee-simple.  A  lease 
was  afterwards  made,  in  1788,  by  the 
representatives  of  the  grantee  to  a 
party  through  whom  the  plaintifis 
claimed.  The  defendant  having,  at 
the  trial  of  an  action  for  disturbance 
of  the  plaintiffs '  right,  given  evidence 
of  the  adverse  user  by  him  of  a  fishery 
within  a  portion  of  the  fishery  claimed 
by  the  plaintiffs,  opposite  the  lands  of 
S.,  for  a  period  of  sixty  years,  and 
upwards : — Held,  that  it  was  evidence 
from  which  the  jury  were  at  liberty 
to  presume  a  grant  by  the  owners  of 
the  original  fishery  to  the  defendant. 

As  a  link  in  the  plaintiffs '  title,  an 
ancient  deed,  made  subsequent  to  the 
grant  of  the  Crown,  was  read  in  evi- 
dence, whereby  A  and  B  professed  to 
grant  the  fishery  to  C  ;  and  contain- 
ing an  indorsement,  without  date,  to 
the  effect  that  possession  had  been 
given  by  one  of  the  grantors  in  the 
presence  of  the  witnesses.  No  question 
having  been  made  as  to  the  document 
being  genuine: — Held,  that  the  in- 
dorsement was  evidence  of  the  fact 
stated  ther^n.  C.  P.  Little  v. 
Wingfield  279 

SHEEP-STEALING. 
See  Bail. 

SMALLER  SUM,  WHEN  A 
SATISFACTION   OF  LARGER. 

See  Accord  and  Satisfaction. 

SPECIFIC  DEVISE. 
See  Will,  2. 


TOWNS,  *c. 
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JSPECIFIC  PERFORMANCE. 
See  Lease,  2. 

STAMP,  WHEN  AFFIXED. 
See  Chabter-partt. 

STATEMENT  OF  COUNSEL. 
See  LiBEL,  1. 

STATUTES  QUOTED. 

3&4  Fifc.,c.  108,  s.  140. 
6  &  6  Ftc,  c.  82,  s.  34. 
12  Fife,  c.  16. 

16  &  17  Fic,  c.  107. 

17  &  18  Vic,  c.  89. 

18  &  19  Vie^  c.  62. 
19&20  Ftc,  c.  113,  s.  87. 

SUBSEQUENTLY  ACQUIRED 
ESTATE. 

See  Will,  1. 

SUBSEQUENTLY  ACQUIRED 
REAL  ESTATE. 

See  Will,  2. 

SUBSTITUTED  BILL. 
See  Bill  of  ExcHAiNOB. 

SUPERIOR  COURTS. 
See  Action  for  Penalties. 

SURRENDER. 
See  Accord  and  Satisfaction. 

TENANCY  IN  COMMON. 
See  Fishery. 

TENANTRY  ACT. 
See  Lease,  2. 

TITHES. 
See  Lease,  1. 

TOLL. 
See  Construction  of  Statute. 

TOWNS  IMPROVEMENT  (IR.) 
ACT  1854. 

A  watchman  appointed  bj  Commission- 
ers under  the  Towns  Improvement 

c  L 
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(Ireland)  Act  1854  (17  &  18  Vic., 
c.  103)  is  not  the  deputy  or  servant 
of  the  Commissioners,  so  as  to  render 
them  liable,  as  such,  for  his  illegal 
conduct,  such  watchman  not  being 
appointed  to  perform  any  duty  im- 
posed upon  the  Commissioners,  who, 
by  appointing  him,  haye  discharged 
their  duty  in  that  i^pect,  in  carrying 
out  the  Act. 

Semble, — Had  the  Commissioners 
acted  personally,  or  indirectly  abetted 
the  watchman  in  his  illegal  conduct, 
they  would  have  been  personally  li- 
able. Q.  B.  Frankleton  v.  Sher- 
lock  90 

TRAVERSING  ALLEGATIONS 
AS  LAID. 

See  Plbadino.  2. 

TURBARY. 
See  Landlord  and  Tenant,  1,  2. 

Where  bog  forms  a  portion  of  lands  de- 
mised, the  tenant  is  at  Common  Law 
entitled  to  turbary  thereout,  by  way 
of  estovers,  for  consumption  upon  the 
demised  premises.  E.  HowUy  y. 
Jebh  435 

UNASCERTAINED  QUANTITY. 
See  Landlord  and  Tenant. 

USES,  STATUTE  OF. 
See  Settlement. 

VESSEL'S  DRAUGHT  OF 

WATER. 
See  Construction  of  Statute. 

WILL. 
See  Ejectment. 

Manorial  Lands. 

L  W.  D.  F.,  in  1852,  devised  all  his 
real  and  freehold  estates  in  L.  and 
T.  (except  such  estates  as  were  vested 
in  him  as  mortgagee  or  trustee),  to 
certain  uses,  with  remainder  to  the 
use  of  J.  F.,  for  life,  remainder  to  the 
first  and  other  sons  of  J.  F.,  in  tail 
male.  He  then  bequeathed  certain 
pecuniary  legacies  to  his  younger  son 
and  his  four  daughters,  payable  out 


of  his  personalty,  amongst  which  he 
enumerated  a  mortgage  held  by  him 
on  an  estate  in  L.  In  case  his  per- 
sonalty should  prove  insufficient,  he 
charged  all  his  real  and  freehold 
estates,  in  aid  of  the  personalty,  to 
the  extent  of  £6000;  but  dechued 
that  all  real  and  freehold  property 
acquired  subsequent  to  the  will  should 
be  considered  as  the  primary  fund  for 
the  payment  of  the  bequests  to  his 
son  and  daughters,  but  should  be  con- 
sidered personalty  for  that  purpose 
only.  Testator  appointed  J.  F.  ren- 
duary  devisee,  and  subsequently  died 
seised  of  real  estates  in  L.  and  T.  At 
the  date  of  his  will,  he  had  been  de- 
clared the  purchaser,  in  the  Incum- 
bered Estates  Court,  of  the  estate  in 
L.,  of  which  he  had  been  mortgagee, 
and  a  conveyance  was  sabsequentlj, 
'  and  after  the  date  of  the  will,  made 
to  him  of  that  property.  The  testator 
afterwards  made  a  codicdl,  revoking 
the  legacy  to  'his  younger  son,  and 
stating  that  in  all  other  respects  he 
ratified  and  confirmed  his  said  will— 
Held^  that  a  sufficient  intention  on 
the  part  of  the  testator  appeared  on 
the  face  of  the  wiU,  that  the  subse- 
quently acquired  estate  in  L.  should 
not  pass  under  the  devise  to  uses,  and 
that  the  residuary  devisee  was  enUtled 
to  same  absolutely.  C.  P.  In  rt 
Farref^e  Estaie  370 

2.  S.  K.,  being  seised  in  fee-simple  of  i 
several  portion  of  the  lands  of  C,  de- 
vised same  specifically  to  6.  8.  sod 
his  heirs.  Subsequent  to  the  date  of 
her  will,  she  purchased  the  other  se- 
veral portion  of  C,  in  fee.  It  i^peared 
that  both  portions  had  originally 
formed  one  entire  denomination,  and, 
having  come  into  the  possession  of 
tenants  in  common,  had  been  appor^ 
tioned  between  them  in  several^; 
but  both  portions  continued  to  be 
known  as  the  lands  of  C,  althou^ 
commonly  called,  in  addition  thereU^ 
for  the  sake  of  distinction,  by  the 
names  of  their  respective  owners  tt 
the  time  of  partition.  R.  B.  was  the 
residuary  devisee  of  S.  ILJ^^HM^  that 


WILL. 

under  the  1  Vie^  c.  26,  aa.  3  &  24, 
the  lands  subsequentlj  purchased 
passed  to  G.  8.,  the  specific  devisee 
of  C,  and  not  to  the  residuary  devisee. 
C.  P.     Siretens  v.  Baifley  4 1 0 

3.  A  testator,  in  1783,  devised  fee-simple 
lands  to  A,  for  life,  with  remainder  to 
the  first  son  of  A,  for  life,  with  re- 
mainder in  tail  male  to  the  first  and 
every  other  son  of  such  first  son,  and 
their  issue  male  successively,  with  a 
devise  over  in  case  A  should  die 
without  leaving  issue  male  of  his 
body,  lawfully  begotten.  The  testator 
then  limited  similar  devises  of  the 
same  lands  to  B.  aod  M.,  moietively, 
and  to  their  respective  eldest  sons 
and  their  issue  male ;  and,  to  prevent 
any  misunderstanding  of  the  said  li- 
mitations to  A,  and  his  eldest  son,  for 
their  respective  lives,  the  testator  de- 
clared bis  meaning  to  be,  that  in  case 
such  eldest  son  of  A  should  die  with- 
out issue  male,  then  his  real  estates 
should  go  to  his  second,  third,  fourth 
and  every  other  son  of  A  successively, 
and  to  the  first  and  every  other  son  of 
such  second,  third,  fourth  and  every 
other  son  of  A ;  such  second  son  of 
A  and  his  issue  male  to  be  preferred 
to  such  third,  fourth  and  other  sons 
and  their  issue ;  and  the  like  rules 
to  be  observed  with  respect  to  the 
second,  third  and  other  sons  of  B.  and 
M.  respectively ;  and  in  case  either 
B.  or  M.  should  die  without  leaving 
issue  male,  the  share  of  either  so 
dying  should  go  to  the  survivor,  or, 
'if  she  were  dead,  to  her  first  and 
every  other  son,  if  she  should  leave  is- 
sue male,  under  the  same  limitations  as 
the  testator  had  already  annexed  to 
the  shares  of  B.  and  M.  respectively, 
with  devise  over  to  the  daughters  of 
A,  in  case  both  B.  and  M.  should  die 
without  issue  male. 

Held^  that  the  limitations  to  the 
sons  of  A's  sons  being  void  for  remote- 
ness, by  the  application  of  the  cy-pres 
doctrine,  A  took  an  estate  for  life, 
with  remainder  to  his  sons  succes- 
sively, in  tail  male,  with  remainder 
to  B.   and   M.,  moietively,  for   life, 
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with  remainder  in  each  moiety  to 
their  sons  respectively,  in  tail  male, 
with  cross  remainders  to  B.  and  M., 
for  life,  with  cross  remainders  in  tail 
male. 

Held  alsOf  that  the  word  "  issue," 
in  the  gift  over,  '*  in  case  A  should 
die  without  leaving  issue  male,"*  was 
to  be  read  "  such  issue,"  as  being  re- 
ferential to  the  objects  of  the  prior 
devises,  and  not  as  signifying  an  in- 
definite failure  of  issue ;  and  conse- 
quently that  an  estate  tail  could  not 
be  implied  in  A,  B.  or  M. 

A  testator,  in  1795,  devised  fee- 
simple  lands  to  B.  and  M.,  in  equal 
shares;  **and  in  case  B.  should 
happen  to  die  without  issue,"  he  de- 
vised B.'s  moiety  to  her  husband  Y, 
for  life,  and  to  descend  immediately, 
upon  y 's  death,  to  M.  and  her  issue ; 
and  in  case  M.  should  happen  to  die 
**  without  issue,"  then  her  moiety  ^'  to 
descend,  upon  her  death,  to  B.  and 
her  issue ;  and  if  B.  had  no  issue, 
then  to  her  husband  Y,  for  life ;  and 
in  case  B.  and  M.  should  happen  to 
die  without  issue,"  the  testator  devised 
the  lands  to  H  and  his  heirs,  reserving 
thereout  £10  a-year  for  life,  to  a 
servant  of  the  testator. 

Heidf  that  B.  and  M.  did  not  take, 
moietively,  estates  in  fee-simple,  with 
cross  executory  devises  over,  in  tail ; 
but  that  B.  and  M.  took  moietively 
estates  tail,  with  cross  remainders  in 
tail,  subject  to  Y's  life  estate  in  B.'s 
moiety,  with  ultimate  remainder  in 
fee  to  H. 

''  The  case  of  Forth  v.  Cheqifman 
(IP.  Wms.,  663),  and  other  cases, 
decide  that,  when  real  and  personal 
estate  is  given  in  a  will  by  the  same 
clauses  and  in  the  same  terms,  a  con- 
struction may  be  given  to  the  words 
dying  without  issue,  or  to  similar  ex- 
pressions as  regards  the  personal 
estate."— [Per  O'Brien,  J.] 

In  contemplation  of  the  marriage 
of  the  nephew  of  B.  (a  married 
woman),   a  settlement,  not  acknow- 
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ledged  or  enrolled,  parsuant  to  the 
4  &  5  W,  4f  c.  92,  was  executed  by 
B.  and  her  husband,  of  lands,  in 
which  B.  had  an  estate  tail.  This 
settlement  contained  a  covenant  by 
B.  and  her  husband  to  join  in  deeds 
of  further  assurance,  in  the  event  of 
the  marriage ;  and  by  a  deed  of  the 
same  date  as  the  marriage  settlement, 
between  B.  and  her  husband,  her  said 
nephew,  and  the  trustees  of  the  mar- 
ziage  settlement,  after  reciting  that, 
by  indenture  of  even  date,  the  lands 
were  settled  to  the  uses  therein  de- 
clared, with  a  covenant  for  further 
assurance,  B.  joined  with  her  husband 
and  her  nephew,  in  conveying  the 
lands,  discharged  of  all  estates  tail. 


to  the  trustees,  to  the  uses  declared 
by  the  marriage  settlement.  The 
latter  deed  was  duly  acknowledged 
and  enrolled. 

Held^  that  the  latter  deed  incorpo- 
rated the  marriage  settlement  by 
reference,  and  thatB.'s  estate  tul  was 
thereby  barred,  and  the  lands  assured 
to  the  uses  declared  by  the  marriage 
settlement. 

Vanderplank  v.  King  (3  Hare,  1) 
approved  of.  Q.  B.  Peyton  ▼.  Lam- 
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YEARLY  TENANT. 
See  Ejectment. 
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ACQUIESCENCE. 
See  Equitable  Defence. 

ACTION  AND  CROSS-ACTION. 

In  an  action  for  freight,  by  A,  and  a 
cro88-action  against  A  for  injury  to 
the  cargo  by  negligence,  the  Court 
refused  to  stay  the  former  action,  after 
judgment,  on  the  terms  of  lodging  the 
amount  of  freight  in  Court,  to  abide 
the  result  of  the  cross-action,  though 
A  was  resident  in  England,  and  had 
no  property  in  this  country.  Q.  B. 
Smith  V.  Adams  xxi 

ACTION  BY  OFFICIAL 
MANAGER. 

To  an  action  by  the  official  manager  of 
the  T.  Joint-stock  Bank,  against  the 
acceptor  of  a  bill  indorsed  to  the 
Bank,  with  a  count  for  money  lent, 
the  defendant  having  pleaded  that  a 
previous  action  was  brought  ^*  against 
the  defendant /or  the  same  cause,'*  in 
the  Court  of  Exchequer,  **for  the  be- 
ne^ of  the  said  T.  Sanh,  by  one  J.  S., 
a  public  officer  of  the  said  Banh,  which 
action  is  still  pending,  the  Court  set 
aside  the  defence  as  embarrassing. 
Q.  B.     M'Dowell  v.  Davys  xlii 

AFFIDAVIT. 

See  Practice,  3,  2 1 . 

Secubitt  for  Costs,  1. 
Sham  Plea  set  aside. 

AFFIDAVIT  OF  MERITS. 
See  Security  for  Costs,  2. 

APPEAL  WITHIN  FOUR  DAYS. 
See  Practice,  14. 


ASSAULTING 
PROCESS-SERVER. 

Conditional  order  for  attachment  granted 
for  an  assault  upon  a  process-server, 
while  effecting  service  of  a  writ  of 
summons  and  plaint.  Q.  B.  Carpenter 
V.  Murtagh  iii 

ATTORNEY'S  COSTS. 
See  Stet  Processus. 

BAIL  MOTION. 

In  bail  motions,  there  must  either  be  an 
affidavit  of  service  of  notice  on,  or  an 
appearance  on  the  part  of,  the  Crown. 
Q.  B.    Regina  v.  Roach  ix 

BILL  OF  SALES  ACT, 
n  &  18  Ftc,  c.  65,  s.  6. 

The  jurisdiction  to  enter  a  memorandum 
of  satisfaction  upon  a  bill  of  sale,  un- 
der section  6  of  the  17  &  18  Vic, 
c.  55,  is  peculiar  to  the  Court  of 
Queen's  Bench  ;  ahd  a  Judge  of  ano- 
ther Court,  sitting  in  the  Consolidated 
Chamber,  cannot  exercise  it.  Consol. 
Ch.     Marehbanhs  v.  Fleming     xxix 

BREACH  OF  AGREEMENT. 
See  Equitabi^e  Defence. 

BREACH  OF  CONTRACT. 

To  an  action  for  the  breach  of  a  con- 
tract for  the  sale  and  delivery  of 
coals,  the  defendant,  in  addition  to 
a  general  traverse  of  the  contract  sued 
on,  pleaded  two  special  defences,  in 
which  he  set  forth  an  additional  term, 
bj  which  the  contract  was  qualified, 
and  which  the  plaintiff  had  omitted  to 


SS2     CHARGING  ORDER. 

State,  and  averred  that,  upon  breach 
by  the  plaintiff  of  the  contract  so 
qualified,  the  defendant  had,  as  he 
lawfully  might,  rescinded  the  contract. 
^^Held^  that  the  special  defences  were 
properly  pleaded,  and  were  not  em- 
barrassing. 

Per  Cbampton,  J. — Such  special 
defences  are  unnecessary,  inasmuch  as 
evidence  of  the  special  matter  may  be 
given  under  the  traverse  of  the  con- 
tract ;  but  the  defendant  nevertheless 
has  the  option,  instead  of  relying  solely 
on  the  traverse,  to  apprise  the  plaintiff 
of  his  real  defence,  by  specially  setting 
it  forth  upon  the  record.  Q.  B.  Ken- 
yon  V.  Tayleur  Ixxvi 

CHARGING  ORDER. 
See  Practice,  5. 

CIVIL-BILL  APPEAL. 

An  action  of  debt,  for  arrears  of  salary, 
to  be  paid  out  of  poor-rate,  does  not 
lie  against  the  Guardians  of  a  Poor- 
law  Union. 

The  proper  remedy  is  by  manda- 
mus. Cir.  Cas.  Bolton  v.  Gtusrdiant 
o/MaUow  Union  s 
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CONDITIONAL  ORDER  FOR 
ATTACHMENT. 

See  AsSAULTINaPEOCBSS-SERVBB. 

CONDITIONAL  ORDER  FOR 
NEW  TRIAL.     . 

See  DsATH  of  Plaintiff  after 
Verdict. 

COSTS. 
See  Practice,  17. 

COSTS,  CERTIFYING  FOR  AT 

TRIAL. 

WherCy  by  a  fatality,  the  Judge  omits, 
at  the  trial,  to  certify,  in  order  to 
entitle  the  plaintiff  to  costs,  as  re- 
quirod  by  the  Common  Law  Procedure 
Amendment  Act  1856,  sec.  97,  the 
Court  will  supply  the  omission.  Q.B. 
V.  Callan  x 


DATE  OF  SERVICE,  AC- 
COSTS, SECURITY  FOB. 
See  Practice,  8,  21. 

1.  The  affidavit  upon  which  the  motioo 
for  security  for  costs  is  grounded 
must  be  made  by  the  defendant  him- 
self, and  not  by  his  attorney,  except 
under  special  circumstances.  Coosol 
Ch.     Wiilans  v.  Paierton  xxix 

2.  The  filing  of  his  defence  does  not 
preclude  a  party,  under  the  52Dd 
General  Order  1854,  from  obtaining 
security  for  costs,  upon  his  serving  the 
opposite  party  with  notice  that  such 
defence  is  filed  without  prejudice  to 
the  motion  for  security  for  costs. 

Upon  a  motion  for  security  for 
costs,  it  is  sufficient  if  the  affidarit 
of  merits  disclose  a  defence  to  part 
of  the  action.  ConsoL  Ch.  Uniiid 
General  Life  Assurance  Cowspanjf  t. 
Beale  xxx 

COSTS,   SECURITY  FOR 
FUTURE. 

Where  husband  and  wife,  natives  of 
England,  who  came  to  this  country  in 
the  service  of  the  defendant,  had 
jointly  commenced  an  action  against 
the  defendant,  and  the  husband,  after 
a  defence  had  been  filed,  had  returned 
to  England,  as  the  defendant  believed, 
permanently  to  reside  there,  a  motion 
for  security  for  future  costs  was 
granted,  notwithstanding  that  the  wife 
was  resident  within  the  jurisdietioo, 
and  stated  in  her  affidavit  that  her 
.husband  , intended  to  return  to  this 
country.     Q.  B.     Habgood  v.  Pan/ 

xxxiii 

COURT  OF  CHANCERY  (IRE- 
LAND) REGULATION  ACT  1850, 
s.  22. 

See  StatiroPbocsediic GS  at  Law 

DATE  OF  SERVICE  OF  PLAINT 
NOT  INDORSED. 

Where  the  date  of  service  had  not  been 
indorsed  upon  a  plaint,  pursuant  to 
'the  Common  Law  Procedure  Act 
1853,  s.  31,  leave  was  granted  to  take 
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the  plaint  off  the  file,  for  the  purpose 
of  having  it  re-served.  Consol.  Ch. 
Johnston  V.  Briscoe 


DEATH  OF  PLAINTIFF  AFTER 
VERDICT. 

The  plaintiff  in  an  action  having  died 
after  the  trial  of  the  cause,  and  a  con- 
ditional order  to  enter  a  verdict,  on 
.  a  point  reserved  at  the  trial,  having 
been  obtained  in  the  name  of  the 
plaintiff,  without  noticing  his  death, 
it  appearing  that  the  attorney  was 
not,  at  that  time,  aware  of  his  death ; 
the  Court  ordered  the  conditional 
order  to  be  discharged,  without  pre- 
judice to  such  application  as  the  per- 
sonal representative  of  the  plaintiff 
might  be  advised  to  make.  Q.  B. 
Moore  v.  Browne  zxv 

DEFENCE. 
See  Breach  of  Conthact. 
Slandeb. 

DEFENCE  SET  ASIDE. 
See  Pbomissobt  Note. 

DEFENCE  TO  BREACH  OF 
CONTRACT. 

A  plaint,  in  two  counts,  respectively 
alleged  that  on  two  different  occa- 
sions the  defendant  hired  the  plaintiffs 
in  London,  to  serve  him  as  domestics 
at  his  residence  in  Ireland,  and  agreed 
that  if  he  dismissed  them  he  would 
supply  them  with  travelling  expenses 
back  to  London ;  and  having  averred 
performance  of  the  contract  by  the 
plaintiffs,  the  plaint  assigned  as  breach 
that  the  defendant  dismissed  the  plain- 
tiffs, and  refused  to  supply  them  with 
such  travelling  expenses.  The  defence 
alleged  that  the  two  causes  of  action 
were  one  and  the  same,  and  that  the 
defendant  did  not  contract  with  the 
plaintiffs  as  alleged,  but  engaged  them 
on  the  express  terms  that,  if  he  should 
be  obliged  to  dismiss  them  for  mis- 
conduct, he  should  not  furnish  them 
with  travelling  expenses ;  and  averred 
a  dismissal  for  drunkenness,  wherefore 
the  defendant  refused  to  furnish  the 
plaintiff  with  such  travelling  expenses. 


Heldy  a  good  defence  within  the  spirit 
of  the  Common  Law  Procedure  Act, 
as  putting  in  issue  the  real  question, 
viz.»  what  was  the  contract  between 
the  parties.    Q.  B.   Habgood  v.  Paul 

xxui 
DEMURRER. 

After  a  demurrer  to  a  defence  had  been 
argued  and  disallowed,  and  judgment 
marked,  the  Court  refused  a  motion 
by  the  plaintiff  for  leave  to  set  aside 
the  judgment  for  the  defendant  on  the 
demurrer,  and  to  take  issue  in  fact  on 
the  defence,  on  the  terms  of  paying 
the  costs  of  such  demurrer  and  judg- 
ment. Q.  B.  M'Eniry  v.  Waierford 
and  Limerick  Railway  Co.  Ixi 

DISCONTINUANCE. 
See  Practice,  17. 

DIVIDENDS  IN  BANKRUPTCY. 
See  Gabnishee  Ordeb. 

DOUBLE  DEFENCES. 
See  Pleading,  2. 

EJECTMENT. 
See  Practice,  6. 

EJECTMENT  FOR  NON-PAY- 
MENT OF  RENT. 

■ 

Leave  granted  to  substitute  service  of 
an  ejectment  for  non-payment  of  rent, 
under  the  Common  Law  Procedure 
Act  1853,  s.  34,  by  serving  the  under- 
tenants in  possession  of  the  premises, 
the  former  attorney  for  the  defendant^ 
the  superintendent  of  the  defendant's 
studies  as  a  student  of  divinity,  and 
by  posting  a  letter  addressed  to  the 
defendant  at  his  last  known  place  of 
residence.    Q.  B.    HuUon  v.  Nolan 


EMBARRASSING  DEFENCE. 
See  Pbacticb,  2. 

EMBARRASSING  PLAINT, 
SETTING  ASIDE. 

The  summons  and  plaint  stated  that  the 
plaintiff,  a  domestic  servant,  had  ob- 
tained, from  the  persons  by  whom  she 
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had  been  employed,  written  certifi- 
cates, commonly  called  discharges  ; 
and  that  while  she  was  so  possessed  of 
such  certificates,  the  defendants  hired 
her  to  act  as  sach  domestic  servant, 
and  required  her  to  deliver  to  them 
said  certificates  on  entering  into  said 
employment,  to  be  retained  in  their 
possession  while  the  plaintiff  remained 
in  said  employment,  and  which  certifies 
the  plaintiffdid  so  deliver  to  the  defend- 
ants ;  and  that  while  said  certificates 
were  in  the  possession  of  the  defend- 
ants as  aforesaid,  the  defendant  C. 
Dillon  wrote  upon  each  of  said  cer- 
tificates, before  re-delivering  the  same 
to  the  plaintifi^,  the  following  words : — 
"  Margaret  Glynn  lived  with  me  for 
one  fortnight ;  any  lady  requiring  her 
character  should  apply  to  me. — C.  D. ;" 
and  that  said  words  were  maliciously, 
wrongfully  and  unjustly  written  on 
said  certificates,  to  signify  that  the 
plaintiff  had  been  dismissed  from  the 
defendants'  employment  for  some  im- 
propriety, by  reason  whereof  the  said 
certificates  became  defaced,  damaged 
and  wholly  useless  to  the  plaintiff; 
and  the  plaintiff  had  been  prevented 
from  obtaining  employment  as  a  do- 
mestic servant;  and  several  persons, 
solely  by  reason  of  the  premises,  had 
refused  to  employ  her,  whereby  she 
was  deprived  of  the  means  of  her 
livelihood. 

An  application  to  set  aside  this 
summons  and  plaint  as  embarrassing 
refused,  it  being  open  to  the  defend- 
ants to  traverse  the  acts  complained 
of,  or  to  demur.  Gonsol.  Ch.  Glynn 
V.  Dillon  Ixxi. 

ENTERING  MEMORANDUM   OF 
3 ATISF ACTION  OF  JUDGMENT. 
See  Practice,  10. 

* 

EQUITABLE  DEFENCE. 

To  an  action  on  an  agreement,  not  un- 
der seal,  for  a  penal  rent  for  plough- 
ing up  2a.  3r.  7p«  of  land,  the  defend- 
ant pleaded,  by  way  of  equitable 
defence,  that  the  agreement  was  made 
between  the  plaintiffs,  trustees  .for  A, 

.  '  ai>d  the  defendant,  and  was  prepared 


by  B,  who  was  the  land  agent  of  the 
plaintiffs,  and  their  attorney  in  the 
present  action.  The  defendant  then 
averred  that  A,  the  eetiui  que  tnst, 
who  was  beneficially  entitled  to  the 
land,  and  B,  had  seen  the  defendant 
break  up  the  lands  in  due  coarse  of 
husbandry,  and  had  approved  of,  and 
acquiesced  in,  such  breaking  up  of  the 
land. — Heldf  that  this  defence  wis 
embarrassing,  and  not  an  answer  to 
the  action.  Q.  B.  SomervUU  t. 
SheaU  IxT. 

EXAMINATION  OF  WITNESSES 
UNABLE  TO  ATTEND  AT 
TRIAL,  FROM  ILL  HEALTH. 

Upon  an  application  to  examine  a  wit- 
ness, who  is  unable  from  illness  to 
attend  at  the  trial  of  the  cause,  the 
certificate  of  a  surgeon,  whose  hand- 
writing and  signature  are  verified  by 
the  affidavit,  is  sufficient.  GonsoL  Ch. 
WMer  V.  Keegan  Ixxr. 

EXEPUTION  STAYED  UNTIL 
JUDGMENT  IN  EXCHEQUER 
CHAMBER,  WITHOUT  BAIL  IN 
ERROR  BEING  GIVEN. 

See  Pbactice,  4. 

FALSE  AND  FRIVOLOUS  PLEA. 

A  plea,  proved  by  letters  of  the  defend- 
ant himself  to  be  false  and  fnvoloos, 
and  which,  upon  the  face  of  it,  L^ 
calculated  to  embarrass  and  delaj  the 
action,  and  is  also  vicious  in  point  of 
law,  will  be  set  aside,  with  costs,  and 
leave  given  to  mark  judgment.  Con- 
sol.  Ch.  Armstrong  v.  Evans  xxviil 

FINALITY. 
See  Demurksr. 

FOREIGNER. 
See  Practice,  8. 

GARNISHEE  ORDER 
See  Practice,  13. 

A  dividend  payable  by  the  assignees  of 
a  bankrupt  to  a  creditor  of  the  bank- 
rupt, who  had  proved  his  debt  in  the 


GARNISHEE  ORDER. 

Coort  of  Bankniptcj,  cannot  be  at- 
tached,  under  the  Common  Law  Pro- 
oedare  Act,  1856, 8. 63,  by  a  judgment 
creditor  of  the  person  to  whom  such 
dividend  is  payable. 

Where  cross  notices  have  been 
served,  to  show  cause  against,  and  to 
*  make  absolute,  the  summoning  portion 
of  a  garnishee  order,  the  garnishee 
showing  cause  is  to  begin.  Q.  B. 
Giimour  v.  Simpson  xxzviii 

GENERAL  ORDER  (32nd). 
See  Costs,  Secubitt  for,  2. 

INTERROGATORIES. 
See  Pbacticb,  19* 

INTERROGATORIES  BEFORE 
DEFENCE  FILED. 

See  Procedure  Act. 

IRISH  BANKRUPT  AND  INSOL- 
VENT  ACT,  1857. 

See  Pleadino,  1. 

ISSUE  IN  FACT. 
See  Demurrer. 

JUDGMENT. 

See  Action  and  Cross-action. 
Practice,  10. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  Practice,  12. 

JUNIOR  BAR.  \ 

See  Practice,  7. 

LEAVE  TO  MARK  JUDGMENT. 
See  Practice,  3. 

Proiossort  Note. 

LEAVE  TO  PLEAD  AND  DEMUR. 

Leave  given  to  plead  and  demur,  where 
the  result  of  the  demurrer,  if  success- 
ful, would  be  to  put  a  stop  to  the 
action  altogether,  the  parties   being 
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put  under  terms  to  argue  the  demurrer 
first.    Q.  B.  Knight  v.  Lynch    Ixvit 

LEAVE  TO  TAKE  PLAINT  OFF 
THE  FILE,  TO  BE  RE-SERVED. 

See  Date  of  Service  of  Plaint 
NOT  Indorsed. 

MANDAMUS. 
See  Civil-bill  Appeal. 

MARKING  JUDGMENT. 
See  Practice,  3. 

MASTER  AND  SERVANT. 

See  Defence  to  Breach  of  Con- 
tract. 

MEMORANDUM   OF   SATISFAC- 
TION. 

See  Bill  of  Sales  Act,  17^18 
Vic,  g.  56,  s.  6. 

NEW  TRIAL. 

The  Court  will  not  grant  a  conditional 
order  for  a  new  trial,  on  the  ground 
that,  at  the  trial,  one  of  the  parties 
declined  to  read  the  evidence  of  one 
of  hb  own  witnesses,  taken  abroad, 
under  a  commission,  it  not  being 
obligatory  on  him  so  to  do,  and  it 
being  open  to  the  other  side  to  read 
such  evidence,  or  anv  portion  of  it 
which  he  thinks  fit.  Q.  B.  Maxwell 
V.  Newion  xxziii 

NOTICE. 

See  Special   Jury   under  Old 
System. 
View  Jury. 

NOTICE  OF  FILING  SUMMONS 

AND  PLAINT,  SUBSTITUTION 

OF  SERVICE  OF. 

Leave  granted  to  substitute  service  of  the 
notice  of  filing  the  summons  and  plaint, 
the  defendant  having  been  duly  served 
with  the  plaint,  but  having  left  Ireland 
immediately  afterwards.  Consol.  Ch. 
Byrne  v.  Sherlock 

D    L 
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NOTICE  OP  TEIAL. 

See  Pkactics,  16. 

PARTY  AT  TRIAL  DECLINING 

TO  READ  DEPOSITIONS  OF  HIS 

OWN  WITNESS. 

See  Nbw  Triai.. 

PENAL  RENT. 
See  EQUiTABiiK  Detshcx. 

PENDING  ACTION. 
See  Acnoir  bt  Ofhcial  Mahaosb. 

PLAINTIFF  INSOLVENT  AFTER 
ACTION   BROUGHT. 

See  TuAcncK  9. 

PLAINTIFF  LEAVING  JURIS- 
DICTION AFTER  ACTION 
COMMENCED. 

See    Costs,   Sbcuritt  fob   Fu- 

TUBB. 

PLEADING. 
See  Action   bt  Official  Mah- 

AOBB. 

Defbncb  to  Bbeach  of  Contbact. 

1.  To  a  count  by  the  assignees  of  a 
bankrupt,  for  monej  had,  a  traverse 
and  a  plea  of  payment,  under  s.  328 
•of  the  Irish  Bankrupt  and  Insolvent 
Act  1857,  allowed;  but  a  plea  of 
set-off,  under  s.  251,  refused.  Q.  B. 
Murphy  v.  Cujffe  xii 

2.  In  an  action  for  board,  lodging,  &c., 
supplied  by  the  plaintiff  to  a  child 
of  the  defendant,  at  his  request,  a 
defence  that  no  board,  lodging,  &C., 
were  supplied  by  the  plaintiff  to  any 
child  of  the  defendant,  at  his  request, 
is  not  double.  £.  -Croeean  v.  John" 
Hon  xlvi 

PRACTICE. 

1.  A  defendant  cannot  demur  and  re- 
join, under  ss.  48  or  59  of  the  Com- 
mon Law  Procedure  Act,  1853.  Q.B. 
Dunne  y.  Gundey  ii 

2.  To  an  action  on  a  biU  of  exchange, 
by  indorsee  against  acceptor,  a  de- 
fence of  want  of  consideration,  and 
an  agreement  not  to  sue  the  defend- 


ant during  the  pendency  of  certain 
disputes  between  him  and  his  nephew, 
set  aside  as  embamssing.  Q.  B.  CofUt 
Y,  Coneys  iii 

3.  Liberty  to  mark  judgment,  without 
the  usual  affidavit  of  serFioe,  granted, 
the  defendant  not  having  appeared, 
pursuant  to  his  undertaking,  to  ac« 
cept  service  of  the  summons  and 
plaint,  and  i^pear  to  the  action.  Q.B. 
Hall  v.  Rynd  if 

4.  Upon  the  argument  of  a  demur- 
rer, the  Court  being  equally  divided 
in  opinion,  and  one  Judge  having 
withdrawn  his  judgment  pro  forma, 
in  order  to  admit  of  an  appeid,  exe- 
cution on  the  judgment  was  stayed, 
until  the  decision  of  the  Court  of 
Exchequer  Chamber  should  be  bad 
on  a  sugg^estion  in  error,  without  haO 
in  error  being  given  under  the  Com- 
mon Law  Procedure  Act  (/r.)  1853, 
s.  2.     Pereival  v.  Dumu  t 

5.  Although  the  Court  of  Queen's 
Bench  does  not  consider  it  impe- 
rative upon  a  par^  seeking  for  a 
charging  order,  under  s.  135  of  the 
CommonLaw  Pjrocedure  Act,  1853,to 
actuary  issue  execution,  deeming  it 
sufficient  if  he  be  in  a  position  to  do 
so,  yet  it  considers  it  more  prudent 
that  execution  should  have  aetnaUy 
been  issued  at  the  time  of  making  the 
application.  Q.B.  Fletcher  VnEgan  ▼ 

6.  The  name  of  a  defendant,  unneceiBa- 
rily  made  a  party  to  an  action  of 
ejectment  on  the  title,  struck  oot, 
he  being  dead  at  the  time  of  service 
of  such  ejectment.    Q.  B.    DougloM 

.  V.  Moore  vi 

7.  The  Court  will  not  permit  Senior 
Counsel  to  settle  issues  without  a 
Junior.  Q.  B.  Dunne  v.  Gumley  vi 

8.  The  Court  will  not  require  securitj  for 
costs  to  be  given  by  a  plaintiff,  who 
b  a  foreigner,  and  usually  reddent 
abroad,  if,  at  the  time,  he  is  actually  in 
this  country,  The  fact  of  the  plaintiff 
having  a  foreign  domicile  is  immaterisL 
Consol.  Ch.   AUain  v.  Chambere  fii 
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9»  Assignees  of  an  insolvent  ordered  to 
electi  either  to  discontinue  the  action 
commenced  before  the  insolvency,  or 
to  continue  it,  pursuant  to  the  Com- 
mon Law  Procedure  Act  1853,  sec- 
tion 162.  Q-  B.  Maenamara  v. 
Lynch  zi 

JO.  Where  a  party,  without  having 
taxed  his  costs,  issues  execution  upon 
a  judgment  marked  only  for  the 
amount  found  for  him  by  verdict,  he 
thereby  waives  his  claim  to  the  costs ; 
and  the  Court,  upon  being  satisfied 
that  the  amount  of  the  judgment  has 
been  fully  paid,  will  order  a  memo- 
randum of  satirfaction  to  be  entered, 
pursuant  to  the  Common  Law  Proce- 
dure Act,  1853,  s.  144.  Q.  B.  Bar- 
neU  V.  Heron 


11.  Leave  granted  to  have  a  case  tried 
by  specitd  jury,  although  the  plaintiff 
had  omitted,  within  the  prescribed 
time,  to  give  the  defendant  notice 
of  his  intention  to  have  the  case  so 
tried.    Q*  B.     Cooper  v.  Owen     xx 

12.  A  rule  to  stay  the  plaintiff's  pro- 
ceedings until  he  give  security  for 
costs  must  be  vacateid  before '  the  de- 
fendant can  apply  to  enter  a  rule  for 
a  nonsuit  or  dismiss.  £.  Fielden  v. 
Donagh  xlv 

1 3.  The  proceeds  of  an  execution  may 
be  attached  in  the  Sheriff's  hands 
for  debt  due  by  the  execution  cre- 
ditor.     £.      Murray    v.    Sin^on 

xlv 

14.  Liberty  to  serve  notice  of  appeal 
to  the  Court  of  Error,  after  the  ex- 
piration of  the  regular  period  of  four 
days,  upon  the  ground  that  it  was 
impossible  within  the  four  days  to 
obtain  the  sanction  of  a  Master  in 
Chancery,  for  the  prosecution  of  the 
appeal  (the  action  having  been 
brought  by  his  direction),  was  re- 
fused, there  having  been  already  two 
trials,  and  there  being  some  doubt 
whether  the  question  in  the  case 
would  be  open  in  the  Court  of  Error. 
— Quanre^  whether  the  Court  had 
jurisdiction  to  grant  the  application  ? 
.£.    Norm  v.  Lawder  xlvii 


15.  The  venue  in  an  action  was  stated 
in  the  margin  of  the  summons  and 
plaint  as  *<city  of  Dublin.'*— iVe/d, 
that  the  venue  was  sufficiently  stated. 
£.    CourUnay  v.  Blake  xlix 

16.  Where  a  plaintiff  served  notice  of 
trial  for  the  Consolidated  Court,  and 
and  the  defendant  made  no  objection 
to  the  notice,  but  appeared  at  the 
trial,  and  objected  that  the  Judge 
had  no  jurisdiction  to  try  the  case, 
the  Court  (the  last  day  for  serving 
notice  of  trial  having  passed)  allowed 
a  notice  of  trial  served  on  that  day  to 
stand  for  the  Sittings  after  Term.  E. 
WaUron  v.  Parrott  1 

17*  Where  the  plidntiff  discontinues, 
the  defendant  will  be  entitled  to 
costs,  although  the  summons  and 
plaint  has  not  been  filed.  E.  Moylan 
V.  Healy  lii 

18.  The  Court  will  not  permit  a  writ  of 
subpeena  ad  testificandum  to  issue,  to 
compel  the  attendance  of  a  witness 
resident  out  of  the  jurisdiction,  unless 
it  be  shown  that  the  evidence  cannot 
be  had  under  a  commission,  or  other- 
wise than  by  the  personal  attendance 
of  the  witness.    E.    Ihame  v.  Lewis 

liv 

19*  The  affidavit  to  ground  a  motion 
for  liberty  to  deliver  interrogatories 
should  state  the  circumstances  as  to 
which  discovery  is  sought.  E.  Nagh» 
ten  V.  Midland  Great  Western  Rail- 
way  Company  Iv 

20.  If  a  question  arise  at  Nisi  Prius,  as 
to  the  liability  of  a  document  to 
stamp-duty,  the  Judge  may  reserve 
the  question  for  the  opinion  of  the 
Court,  and  order  a  conditional  lodg- 
ment of  the  stamp-duty  and  penalty. 
Such  a  lodgment  is  not  a  determina- 
tion of  right  in  favour  of  the  Crown. 
E.    Herbert  v.  Seykan  Iv 

21.  The  affidavit  to  ground  a  motion 
for  security  for  costs  in  this  Court 
must  allege  some  facts  from  which 
the  existence  of  a  defence  may  be 
inferred ;  but  the  Court  will  not  hear 
any  evidence  to  test  the    truth  of 


^^     PROCEDURE  ACT. 


SLANDER. 


Auoh  an  allegation.     E.   Sheppard  ▼. 
Beamish  Hz 

PROCEDURE  ACT. 

See  Breach  ot  Covtbact. 

Costs,  Cbbtiftinq  fob   at 

Tbial. 
Costs,  Sbcubitt  fob,  1,  2. 
Datb  of  Sbbvicb  of  Plaint 

ROT  Indobsbd. 
Dbatb  of  Pjlaintiff  aftbb 

Vbbdict. 
Ejectmbnt   fob    Non-pa  t- 

JiBNT   OF   RbNT. 

Falsb  and  Fbivolous  Pua. 
Lbavb  to  Plbad  and  Db- 

MUB. 

Pbactxce,  1,  4,  5,  9,  10,  11, 

14. 
Pbomissobt  Notb. 
Sbbticr   of  Summons   and 

P1.AINT. 
Stbt  Pbocbssus. 
Wbit  of  Rbyitob. 

LeaTe  granted  to  the  defendants  (a 
public  company),  on  the  affidayit  of 
their  attorney,  to  deliver  interroga- 
tories to  the  plaintiff  b^ore  defence 
filed,  and  the  time  of  pleading 
extended  until  the  interrogatories 
should  be  answered.  ConsoL  Ch. 
M'Kenna  v.  Chester  Sf  Holyhead 
Railway  Company 


PROMISSORY  NOTE. 

To  an  action  on  a  promissory  note, 
by  payee  against  maker,  the  defend- 
ant having  pleaded,  ^*  that  he  did  not 
promise  as  in  the  plaint  alleged/*  the 
Court  set  aside  the  defence,  as  con- 
trayening  the  Common  Law  Proce- 
dure Act  1853,  s.  70. 

The  Court  also  gave  the  plaintiff 
leave  to  mark  judgment,  and  refused 
to  allow  the  defendant  to  amend  his 
defence,  it  appearing  by  affidavit  that 
the  whole  amount  claimed  by  the 
plaint  was  due.  Q.  B.  Smyth  v. 
SeoU 


REM0VI:N6  INDICTMENT  BY 
CERTIORARI. 

The  Court  will  grant  a  certiorari  to 


remove  an  indictment  for  obstmctiog 
a  public  highway,  fiom  the  Aisiiefl, 
it  appearing  to  be  necessary  to  the 
ends  of  justice  that  there  should  be  a 
view  of  the  ioeus  in  quo,  Q.  B.  2^ 
Queen  v.  MagiU  Izii 

RIGHT  TO  BEGIN. 
See  Gabnishbb  Obdbb. 

RULE  TO  STAY  PROCEEDINGS. 
See  Pbacticb,  12. 

SALARY  PAYABLE  OUT  OF 
POOR-RATE. 

See  Civil-bill  Afpbal. 

SENIOR  COUNSEL. 
See  Pbacticb,  ?• 

SERVICE  OF  SUMMONS  AND 

PLAINT. 

Service  of  the  summons  and  plaint  apon 
a  servant  of  the  defendant,  near  his 
dwelling-house,  not  sufficient  oDder 
the  Common  Law  Procedure  Act 
1853,  s.  32;  but  it  appearing,  bj 
affidavit,  that  the  process-server  had 
been  threatened  with  violence,  and 
that  a  letter  had  been  received  from 
the  defendant,  in  which  he  sdnitted 
the  plaintiff's  claim,  and  the  receipt 
of  the  copy  of  the  summons  and  plaint, 
service  allowed  to  be  substituted,  bj 
a  letter  sent  through  the  post,  directed 
to  the  address  from  which  the  defend- 
ant's letter  came.  Q.  B.  Gradu  t. 
Kearney  zli^ 

SETTLING  ISSUES. 
See  Pbacticb,  ?• 

SHAM  PLEA  SET  ASIDE. 

If  a  plea  appears  by  affidavit  to  be  pal- 
pably false,  it  is  within  the  spirit  of 
the  Common  Law  Procedure  Act 
1853,  s.  88,  aad  the  Court  will  grant 
a  conditional  order  to  set  it  aside, 
with  liberty  to  mark  jodgment.  Q*  B. 
Leathfy  V.  Carey  > 

SLANDER. 
To  an  action  for  slander,  the  defendant 


SPECIAL  DEFENCES. 


VENUE. 
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pleaded  that,  snapecting  and  belieyiDg 
that  the  defendant  had,  on  previous 
occasions,  and  on  the  occasion  in 
question,  been  guilty  of  fraud  in  the 
course  of  his  trade,  and  had  thereby 
cheated  the  defendant;  and  that  the 
defendant;  for  the  purpose  of  haying 
the  fraud  inquired  into  and  exposed, 
spoke  the  words  complained  of,  bona 
Jide^  believing  them  to  be  true,  and 
without  malice,  and  did|not,  in  speaking 
the  said  words,  use  language  stronger 
than  was  necessary,  nor  did  he  speak 
or  publish  the  words  in  the  presence 
of  more  persons  than  necessary. 

This  defence  was  set. aside  as  em- 
barrassing, because  it  did  not  set  forth 
the  facts  which  the  defendant  relied 
upon  as  the  grounds  for  his  belief. 
Consol.   Ch.     Henneaty  v.   Morgan 

Izix 

SPECIAL  DEFENCES. 
Ste  Bbxach  of  Contract. 

SPECIAL  JURY. 
See  Practice,  11. 

SPECIAL  JURY  UNDER  THE 
OLD  SYSTEM. 

An  application  to  strike  a  special  jury, 
under  the  old  system,  must,  in  all 
the  Courts,  be  on  notice.  Consol. 
Ch.     Grome  v.  Blake  Ixviii 

STAMP-DUTY,  LIABILITY  TO. 
See  Practice,  20. 

STAYING  PROCEEDINGS. 
See  Action  and  Cross  action. 

STAYING  PROCEEDINGS  AT 

LAW. 

A,  having  brought  an  action  of  debt 
against  B,  executrix  of  C,  and  having 
afterwards  presented  a  cause  petition 
under  the  15th  section  of  the  Chan- 
cery Regulation  Act,  for  the  admin- 
istration of  C's  estate,  upon  which 
the  usual  order  of  reference  was 
made,  without  notice  to  B,  upon  the 


same  day  on  which  B  filed  a  defence 
to  the  action ;  the  Court,  upon  the 
application  of  the  defendant,  stayed 
the  action,  under  the  22nd  section  of 
the  Chancery  Regulation  Act,  the 
leave  of  the  Master  not  having  been 
obtained,  as  required  by  that  section. 

Semhle* — A,  upon  presenting  the 
cause  petition  to  the  Court  of  Chan- 
cery, ought  to  have  apprised  B,  by 
notice,  of  that  fact,  and  of  his  inten- 
tion not  to  proceed  with  the  action. 
Q*  B.     Sterne  v.  Jones  xxxv 

STET,  PROCESSUS. 

Where  the  defendant,  without  the  con- 
currence of  her  attorney,  compromised 
the  action,  the  Court,  at  the  instance 
of  the  plaintiff,  entered  a  eiei  pro- 
ceseua  upon  the  order  to  proceed  to 
trial,  obtained  by  the  defendant's 
attorney,  under  section  106  of  the 
Common  Law  Procedure  Act  1853. 
Consol.  Ch.     Oreene  v.  Fitzpairiek 


STRIKING  OUT  NAME  OF 
DEFENDANT. 

See  Practice,  6. 

SUBSTITUTION    OF     SERVICE. 

See  Ejectment  for  Non-pat- 
MENT  OF  Rent. 
Serticb  of  Sommons  and 

PliAINT. 

Writ  of  Revivor. 

SUBPCENA  AD  TEST. 
See  Practice,  18. 

TAXATION. 
See  Practice,  17. 

TRAVERSE. 
See  Breach  of  Contract. 

VENUE. 
See  PracticEi  15. 
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lriEW  JURY. 


WRIT. 


VIEW  JURY. 

In  all  tlie  Courts  the  application  for  a 
▼iew  jury  must  be  on  notice.  Consol. 
Cham.    Irtotn  y.  Laiittmer  Izxi 


WAIVER  OF  COSTS. 
See  AukCTics,  10. 

WITNESS  RESIDENT  OUT  OF 
JURISDICTION. 

See  Pbactice,  18. 


WRIT  OF  REVIVOR. 

Leave  granted  to  Bobetitate  service^ 
ander  the  Common  Law  Frooedura 
Act  1853,  B.  34,  of  a  writ  of  lenTor 
of  a  jodgment  obtained  against  three 
conusors,  two  of  whom  had  been  duly 
served,  it  being  found  practically  im- 
possible to  serve  the  third  conusor, 
whose  residence  was  not  known,  be 
having  emigrated  to  America  shortlj 
after  the  recovery  of  the  judgment. 
Q.  B.    Harris  v.  Nqke  ziii 


